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PREFACE

This book deals with the various laws which have beea included in the syllabus for the second
year of the B.Com. course offcred by the Andhra Pradesh Open University. These topics cover the
‘Core Area’ of Lhe subject 10 be studicd in the Second Year of the Three Year Degree in B.Com.
The syllabus for the sake of convenience is divided into 4 Blocks, cach of which comptises anumber
of units. Each block generally covers a specified area of the subject. The lessons are prepared by
specialists in accordance with a format sb designed as to cnable the student read and understand
them without much difficulty.

Business Law has been divided into 4 Blocks consisting of Indian Contract Act, Sale of Goods
Act, Industrial Law and Company Law. Knowledge of Business Law is indispensable for a man of
Commerce. An altempt has been made in this book to explain all the important principles of
Company Lawin a very precise and comprehensive manner, Large number of illustrations have
been given to elucidate the important concepts of law and assist the students to understand them
eastly and correctly. Secticn numbers and actual text of the sections have been given for ready
refereqce.

The University hopes that this course material will help the students to get acquanted with
the coamcepts aad principles of Business Law. ‘

(iii)
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10 AIMS AND OBJECTIVES

_ This lesson discusses various aspects relating to natere and essentials of a contract.
- onreading this Unit you will be able to :

* define the term ‘Contract’

* list out the elements of a Contract

* classify the different kinds of contracts

- understand the terms; offer, acceptance, consideration, consent, etc.




1.1 INTRODUCTION

In business transactions promises are made quite often and gerformance foliows. In case
the parties go back on their promises complications might arise, and trade and commerce would suffer
as a result thereof. This has necessitated the enactment of the Law of Contract. The Law of Contract
tays down the legal rules relating to promises, their formation, their performance and their
enforceability. ' ' '

The Law of Contract in India is contained in the Indian Contract Act, 1872. This Act is
primarily based on English Common Law. It extends to the whole of India except the State of Jammu
and Kashmir. It came into force on the 1st of September, 1872.

1.2 SCOPE OF THE LAW OF CONTRACT

Prior to 1930 the Act contained provisions relating to contract of Sale of Goods also but in
1930 a separate Act called Sale of Goods Act was enacted, incorporating these provisions. Again, in
1932 the Sections (Sections 239 and 266) relating to partnership were repealed and the Indian .
Partnership Act was passed.

At present, the Act contains the following provisions:

(a)  General Principles of the Law of Contract (Sections 1 to 75)
(b)  Contracts of Indemnity and Guarantex (Sections 124 to 147)
(¢)  Contracts of Bailment and Pledge (Sections 148 to 181)

(d)  Contracts of Agency (Sections 182 to 238}

The Contracts of Indemnity and Guarantee, Bailment and Pledge, and Agency are groupe
under special kinds of Contracts. '

Definition of Contract

. N . .
Section 2(h} of the Indian Contract Act (henceforth ‘all refercnces to sections are
references to this Act) provides that, -

“An agreement enforceable by law is a Contract”.

From this definition, we can distinguish the two elements of Contract :

(1) there must be an agreement and (2) the agreement must be enforceable by law. -
(1)  An Agreement

An Agreement comes into existance whenever ong Of more persons promise to one or more
persons (who may be among themselves) to do or not to do something. This is what Section 2 (e)
states : “Every promise. and every set of promises, . forming the consideration for each other,
is an Agreement.”

(2)  The Agreement must be enforceable by Law

All agreements cannot be called Contracts. Some Agreements cannot be erforced through
courts of law. For example, an Agreement to go to a hotel, or to cinema cannot be enforced through
the court of law. This cannot form a Contract. An Agreement, which can be enforced only through
the courts of law, is called a Contract.

Fromthis we conclude that an Agreement has a wider meaning than a Contract. “All Contracts
are Agreements but all Agreements are not Contracts.” \

Agreements of moral, religious or social nature are not Contracts because they are not likely
to create a duty enfbreeable by law. For example, if one agrees to follow religious principles, it is only
a religious duty but not a legal duty. The reason is that the parties never interded that they should
be attended by legal consequences.

_ But an agreement tobuy goods at an agreed priceis a contract. This is so because it gives rise
to a duty enforceable by law. In case of default, abreach of contract can be enforced through a court.




In short, it may be poihted out that only those agreements which give rise to legal obligations
between the parties may be called a Contract,

13 ELEMENTS OF A CONTRACT

1

-10.

The ess;:ntial elements of a Contract are as follows :

Offer and acceptance : There must be a lawful offer by- one party and a lawful
acceptance of the offer by the other party.

Legalrelationship : The agreement should resultinor create legal relations Agreements
of a social or domestic nature do not establish legal relations, and as such they do not
give rise to a Contract. A promised his wife B a saree if she would sing a song. B sang
asong but A did not get her a saree. It cannot bring an action in a court to enforce
the agreement as it lacks the intention to create legal relations. :

Lawful Consideration : An agreement is legally enforceable only when each of the
partiesto it gives something and gets something. Thusan agreement to do something
for nothing is usually not enforceable by law. This something given or obtaincd is the
price for the promise made and is called Consideration,

Capacity of Parties : The parties to an agreement must be legally capable of entering
into an Agreement, They should not be minors, lunatics, idiots, drunkards, etc. If any
of the parties are such, the Agreement is not generally enforceable by law.

Free Consent : An agreement must be based on the Free Consent of all the parties, For
instance, a person guilty of coercion, undue influence, etc., cannol enforce an
Agreement,

Lawful Object : The object for which the Agreemen has been entered into must not
be legal or immoral or opposed to public policy.

Certainty : The Agreement must not be vague or uncertain. It must be possible to
ascertain the meaning of the Agreement. For example, A agrees to sell B “a hundred
tonnes of oil”. The Agreement is void because it is not clear what kind of 0il is 10 be
sold by A to B.

Fossibility of Performance : The Agreement must be capable of being performed. For
example, A enters into an agreement with B for discovering trasure by magic. The
agreement is not enforceable as the act is impossible in itself, physically or legally.

Writing and Registration : An oral contract is a perfectly good Contract. The terms
of an oral contract are sométimes difficult to prove. Therefore, important agreements
are usuaily written and registered. ' '

Not expressly declared Void : The agreement must not have been expressly declared
to be void under the Act. For cxample, an agreement in. restriant of marriage, an
agreement in' restraint of trade, and an agreement by way of wager have been
cxpressly declared void under the Act.

Check your progress - 1

Is this valid contract in the following cases?

a)
b)

c)

When you board a train with a valid ticket

‘When you enroll for B.Com. course in AP Open University
When you engage an autorickshaw ‘
When you buy a news paper




14 . KINDS OF CONTRACTS

Cont'racts. may be classified on different basis a) Enforceability b) Extent of Execution
¢) Mode of creation. o ' ‘ -

1.4.1 Enforceability

1.4.2

From the point of view of enforceability a contract may be valid or voidable or void or
unenforceable or illegal. '

i)

Valid contract : 1t is an agreement enforceable by law. An agreement becomes
enforceable by law wher all the essential elements of a Valid Contract are present, as
already described.

Voidable Contract : An agreement which is enforceable by law at ihe option.of one or
more of the parties thereto, but not at the option of the other or others, is a voidable
contract. (Section 2(i)).

Usually a Contract becomes a Voidable Contract when the consent of one of the
parties to the Contract is obtained by coercion, undue influence, misrepresentation or
fraud. ' ‘

For instance, A threatens to shoot B if he docs not scll him his new scooter for Rs.
2,000/-. B agrees to sell it. The contract has been brought about by coercion and is
voidable at the option of B. :

Void Contract : A Contract which ceases to be enforceable by law becomes void. A void
contract is not void when it is first entered into but only subsequently becomes invalid.
For example, A and B contract to marry each other. Before the time fixed for the
marriage, A 'goes mad. The contract to marry becomes a Void. .

Unenforceable Contract : Ap unenforceable Contract is one whichis valid in itself, but -
not capable of being enforced in a court of law because of some technical defect like
absence .of writing, registration, stamp, efc., or time barred by the law of limitation.

Illegal or Uniawful Contract : An agreement is Illegal if its object or consideration is
forbiddenbylaw, oris of such anaturethat it would defeat the provision of any existing
law, or is fraudulent, or involves or implies injury to the person or property of another,
or if the court regards it as immoral or opposed to public policy. An lilegal Agreement
is void ab-initio, i.e., void from the begining. o

Extent of Execution

From the point of view of the extent of execution a contract may be executed or executory. - -

i)

Executed Contract : A Contract is said to be Executed when both the parties to a -

contract have completely performed their share of obligation leaving nothing to be
done by cither party under the -contract. For example, a sale on cash basis is an
Exccuted Contract because both the parties have done what they are required to do
under the contract. '

Executory Contract : A Contract is said to be Executory when either or both the parties

- to a contract have still to perform their share of obligation in toto, or when there

remains something for both of them to be done under the contract. For example, X
promises to sell his car to Y for Rs. 25,000/~ cash down, but Y pays only Rs. 10,000/
- as carnest money.and promises to pay the balance next Sunday. On the other hand,
X gives the possession of carto Y and promises to execute a sale deed onreceipt of
the full amount. The Contract between X and Y is Exccutory because there remains
something to be done on both siaes. Executory Contracts are also called Bilateral
Contracts. :




1.4.3 . Mode of Creation _

- "From the point: of view of mode .of creation a- contract may be express or implied or - -
constructive. S 2 . :

i) - Express contract - Where both the offer and accepkance con;»tituting an agreement -

enforceable at law are made in words spoken or written, For example, A tells Bon .

telephone that he proposes tosell his car for Rs. 60,000/- and Binreply informs A that
he accepts the offer, - :

For instance, A, a coolie in nniform takesup the luggage of B to be carried out of the
Railway Station without being asked by B, and B allows him to do so, then the law
implies that B agrees to pay for the services of A.

i) Constructive Quasi contract : Under certain special circumstances abligations resem-

bling those created by a contract are imposed by law although the parties have never

. entered into a contract. Such obligations imposed by law are referred to as Quas;-
) Contracts or Constructive Contracts ‘

15 OFFER

When one person signifies to another his willingness to do or to abstain from doing anything
with a view to obtaining the assent of tha other to such act or abstinence, he is said to make 2
Proposal. (Section 2(a)) The words, “Proposal’ and ‘Offer’ are synonymous and are used
interchangeably. The person making the Proposal is called Promisor’ or ‘Offeror’; the person to

- = whom the -Offer is made is called the ‘Offcrec’ and the person accepting the offer is called the

There are three essential conditions relating to an offer :

- (a} - It must be an expression of willingness to do or to abstain from doing something,
~(b)  The expression of willingness must be 1o another person and
{¢)  The expression of willingness must be made with a view to obtaining: the assent of
the other person to such act or abstinence.

Rules regarding a valid Offer

The legal rules regarding a valid offer are as follows

1. An'Oﬁ”er may be expressed orimplied : An Offer which is expressed by words, oral
orwritten, is called an ‘Expressed Offer and the one which isinferred from the conduct -
of a person is called an ‘Implied Offer,

For example, M says to N that he will sell his scooter to him for Rs. 4,000/-. This is
an Expressed Offer. If a transport corporation runs Omnibuses on different routes:
to carry passengers at the scheduled fares, this is an Implied Offer by the transport
corporation. )

and as such cannot gIve rise to a binding agreement, But in business agreements
it is taken for granted that parties intend legal consequences to follow an offer once
made, :

3. The terms of the Offer must be certain or unambiguous and not vague : A purchased a
horse from B and Promised to buy another if the first one would prove lucky. A refused
to buy the second horse. B cannot enforce the agreement as if is vague. (Taylor Vs,
Portington). - S




An invitation to Offeris not an Offer : In the case of aninvitation to receive the Offer,
the person sending out the invitation does not make an Offer but only ‘invites the
other party to make an Offer. For example, Quotations, Catalogues of prices .or
disptay of goods with prices marked thercon do not constitute an Offer. They are
invitations to Offer and hence if a customer asks for goods or makes an Offer, the
shopkecper is free to accept the Offer or not (o accept it. '

An Offer may be Specific or General : An Offer is said to be Specific’ when it is made
to a definite person. For example, when X makes an offer to B to sell his scooter for Rs.
4,000/- there is a specific offer and B alone can accept it. On the other hand, a General
Offer is one which is made to the world at large.

The Carbotic Smoke Ball Co., in a case, issued an advertisement in which the company
offered to pay€, 100to any person who contracted influenza, after having used their
Smoke Balls three times daily for two weeks,a according tothe printed directions. Mrs.
Carlill on the strength of the advertisement, bought and used the Balls according to

' the dircctions, but she subsequently suffered from influenza. She sued the Company

for the promised reward. The Company was held liable. (Carlill Vs. Carbolic Smoke
Ball Co.) :

Offers of reward made by way of advertisement addressed to the public at large, for
the rendering of certain scrvices or the restoration of lost article, are also example
of “General Offers”.

An Offer must be communicated to the Offeree - In a certain case the defendant’s

nephew absconded from home. He sent his servant, the plaintiff, in scarch of the boy.

After the servant had left, the defendant announced areward of Rs. 501/- toanybody -
giving information relating to the boy. The servant, before seeing the announcement,

had traced the boy and informed the defendart. Later, on reading the notice” of -
reward. the servant claimed it. His suit was dismissed on the ground that he could not
accept the Offer, unless he had knowledge of it. (Lalman Vs. Gduri Datt.)

‘It may be noted in this context (hat communication of offer willbe completed from the

view point of offeror. The movement the letter is posted. However, from the point of
view of the offeree the communication of offer is completed only when it reaches him. -

An Offer can be made subject to any terms and conditions ; An Olferer may attach any
terms and conditions to the Offer he makes. He may even prescribe the mode of
acceplance. '

Two identical Cross Offers do not make a Contract When two parties make identical
Offeres to each other, in ignorance of each other’s Offer, the Offers are ‘Cross-Offers’.
Cross-Offers do not conslitute acceptance of one’s Offer by the other and as such there
is no completed Agreement. '

Lapse and Revocation of offer

The circumstances under which and offer lapses an becomes invalid are as follows.

An offer lapses after stipulated or reasonable time.

Not accepted in the mode prescribed.

By rejection.

By, death or insanity of the offeror or the offerce before acceptance.

By revocation, \ -

By Revocation by non-fulfilment of a condition precedent to acceptance.

By subsequent illegality or destruction of subject matter.
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ACCEPTANCE | | N\ N

- When the person to whom the proposal is made significs his assent thereto, the propy

lo be Accepied. Acceptance is the manifestation by the Offeree of his assent to the term

Offer,

Rules regarding Valid Acceptance

The rules relating to a valid acceptance are as follows.

(1

03

©

Acceptance must be given only by the person to whom the Offer is made. it cannot be
accepted by anothe: persons without the consent of the Offeror. X sold his business to his
manager Y without disclosing the fact to his customers. C, a customer, who had a running
account with X, sent an order for the supply of goods to X by name. Y received the order and
executed the same. It was held that there was no contract between Y and C because Cnever

made any offer to Y, (Boulton Vs. Jones)

Acceptance must be absolute and unqualified. Even a slight deviation from the terms of the
offer makes the Acceptance invalid. X offered to Y his scooter for Rs. 4,000/-. Y accepted
the offer and tendered Rs. 3,900 cash down, promising to pay the balance of Rs. 100/- by the
evening. There is no Contract as the acceptance was not absolute and unqualified.

Acceptance, the Acceptance must be communicated according to some usual and reasonable
mode. But if the Offeror prescribes a2 mode of Acceptance, the Acceptance given
accordingly will no doubt be a Valid Acceptance, even if the prescribed mode is funny, For

‘example, if the Offeror prescribes “‘Acceptance by telegram’ and the Offeree sends

Accaptancc through a messenger, there is no Acceptance of the Offer.

*

)

©)

(7

Check your Progress -2

Acceptance must be communicated by the Acceptor. In a certain case P was a candidate for
the post of Headmaster in a School. The Managing Committee of the School passed a
resolution selecting him for the post. A member of the Managing Committee, acting in his
individual capacity, informed P that he had been selected, but P received no other intimation.
Subsequently, the resolution was cancelled, and P was not appointed to the post. P filed a suit

- against the Committec for breach of contract. The Court held that in th: absence of an

authorised communication from the Committee there was no binding contract.

. Acceptance must be given within a reasonable time and before the offer lapses or is revoked.

Acceptance must be given within the specified time limit, if any, and if no time is ‘stipulated,
Acceptance must be given within a reasonable time,

Abceptance must succeed the Offer. It should not precede  the Offer. For example, in a
Company shares were allotted to a person who had not applied for them. Subsequently, he
applied for shares being Junaware of the previous acceptance. It was held that the allotment

of shares previous to the application was invalid,

‘Rejeéted Offers can be accepted if renewed. Offer once rejected cannot be accepted again

unless a fresh Offer is made (Hyde Vs. Wrench.)

.

A offers to sell his ratio to B for Rs, 500. B replics, “I will pay Rs. 400 for it”. A refuses to

sell at this price. B then gives Rs. 500 to A.Tn reply A said “I do not want to sell radio”. Is there
a Contract between A and B 7 ‘ :



17 CONSIDERATION

" Consideration is one of the cssentidl clements of a Valid Contract. If you promise a man
Rs. 100/- for nothing, he acither doing nor promising anything in return, or to compensate you for
your mongcy, your promisc has no force in law. '

When, at the desire of the promisor, the promisee or any other person has done or abstained
from doing, or docs or abstains from doing; or promises to do or abstains from doing something; such
act or abstinence or promise is called a Consideration for the Promisc. (Section 2.d.)

For example, A agrees to sell his house to B for Rs. 10,000/-. Here B’s promise to pay the
sum of Rs. 10,000/- is the Consideration for A’s promise to setl the house and A’s promise to sell
the house is the Consideration from B’s promise to pay the sum of Rs. 10,000/-.

Similarly, A promises his debtor Bnot to file a suit against him for one year on B’s agrecing
to pay him Rs. 100 more. The abstinence of A is the Consideration for B’s promise to pay.

ESSENTIALS OF A VALID CONSIDERATION
' There are lour essentials of a Valid Consideration. They are as follows :

1. Consideration must move at the desire of the promisor. The act or abstinence forming the
Consideration for the promise must be done at the desire or request of the Promisor. Thus acts,
done or services tendered voluntarily cannot be Valid Consideration. For example, AseesB’s
house on firc and helps in extinguishing it. He cannot demand payment for hisservices because
B has not asked him to help.

Similarly, in another case, D built at his own expense a market at the request of the district
authorities. The shopkeepers in the market promised to payD a commission on the articles .

sold by them in the market. When D sued the shopkeepers for the commissior_l,' 1twa§hald o

that the promise (o pay commission did not amountfo a Contract for want of Constderation,
because D (the Promisec) hiad constructed the market not at the desire of the shopkeepers
(the Promisors) but at the desire of the collector to-please him (Durga Prasad Vs. Baldeo.)

2. Consideration may move [rom the Promisce or any other person. This means even a stranger
to the Consideration can sue on a Contract. Here is an illustrative case (Chinnayya Vs.
Ramayya): A, an old lady, by decd of gift, made over certain property to her daughter R, with
a direction that the daughter should pay an annuily to A’s brother C, as had been done by A,
Accordingly, on the same day R, the daughter, cxccuted an agreement in favour . of her
maternal uncle C agreeing to pay the annuity. Afterwards she declined to fulfil her promise
saying that no Consideration had moved from her maternal uncle. i.c., the promisce. It was
held. thai the words “The promisee or any other person” in Section 2(d) clearly show that -
astranger to a consideration my maintain a suit. Hence the maternal uncle, thougha .
stranger to the consideration (as the consideration indirectly moved from his sister) was
entitled to maintain the suit. '

But there s a difference between “Stranger to a Consideration” and “Stranger toa Contract”.
In the above mentioned case, C, the maternal uncle, was a stranger to the Consideration. He
was not a Stranger to the Contract as there was a separate Contract between him and R, the
daughter. The maternal uncle could not have sued on the basis of ‘gift deed’ executed by A in
favour of R because he was not party to it. '

A Stranger to aContract cannot sue. This means that only a person who isaparty toContract
can sue on it. Thus in Iswaran Pillai Vs. Sonnivaveru, A morigages his property to B in

consideration of B’s promise to A to pay A’s debt to C. C cannot file a suit against B toenforce .

his promise, C being no party to the Contract between A and B.

This is so because ‘privity of contract’ is essential in enforcing any of the rights arising out of
the Contract. But there are certain exceptions to the general rule that “A stranger to a
contract cannot sue.” ' i

1) Trust: Where an express or implied trust is ereated : for example, A transfers certain
properties to B to be held by B in trust for the benefit of MM can enforce the -




S

o

. Agreement. In such cases, the beneficiary can sue in his own right to cnforce his rights

- ‘under the trust though he was not a party to the Contract.

i) Family Settlement : Where a provisionis made ina pattition or family arrangement for

-\ mainicnance or marriage expenses of female members : such members though not

partics to the agrecment, can sue. In a certain case, a daughter along with her husband
_.entered into a contract with her father, whereby it was agreed that she would maintain

her motheér and that the property of the father would be conveyed to them. . The

daughter subsequently refused to maintain the mother. On a suit it was held that the

mother was entitled to require her daughter to maintain her, though “she ‘was a
. stranger to the Contract. (Veeramma Vs, Appayya.)

i) Agencv : Where the defendent constitutes himself as the agent of the third party. For
.. example, A reccives some money from B to be paid over to C. He admits receiving it
-+ toC. Then C can recover the amount from A who shall be regarded as the agent of
s C. (Surjan Vs. Nanat). '

) Assignment of contract ; Where in the case of assignment of rights under a contract
in favour of a third party either voluntarily or by operation of law, the assignee can
enforce the benefits of the Contract : For example, the holder of abill of exchange can.

. transfer it to any person he wishes. In such cases the transferee or the assignee can

sue on the Contract even though he was not.a party to it originally. Assignment may

occur through the operation of law. For example, in the case of insobvency of a
person, all big properties and rights shall vest in the Official Assignee who can suc upon
Contracts entered into by him.

beneficiary through not a party to the contract can sue in his own right.

-

vi)  Labour dispute settlement.” \

3. Consideration may be past, present or future.
a) _Past Consideration : When something s done or offered before the date of agreement,
: itis called Past. Consideration. -For cxample A teaches B’s son at B’s request in the

month of April, and in July B promisesto pay A asum of Rs. 200 for his services,
- The services of A will be a Past Consideration. ‘

b) - Present Consideration : In this case, Consideration moves simultaneously with the

_promise. For example, A sells and defivers a book to B, upon B’s promise to pay for |

it-at-a’ future date. The Consideration moving from A is present or Esxecuted
Consideration, since A has dore his act of delivering the book simultenously with the
promise of B. . : . o

©)  Futureconsideration : In this case, the Consideration on both sides is to move at a future
date. For cxample, A promises to sell and deliver 20 bags of rice to B for Rs. 4,000/-
after a week upon B’s promise to pay the agreed price at the time of delivery,

4. Consideration must be something of value : It need not be adequate to the promisc. For
- example, if A agrees to sell his scooter worth Rs. 5,000 for Rs.1,500 only, the agreement is
valideven though the consideration is not adequate, But it should be feasible. For example,

it should not be physically impossible, illegal, uncertain, or illusory.

- Consideration not necessary

- An agreement made without consideration is void. . However following are the exceptions
in which consideration is not necessary. ' : o

1) Agreement made out of natural love and affection.

v). - Marriage settlement of minor : Where marriages are contracted for minors by parents
- -_and guardians as among Mohammadans whereby avy benefitaccrue to any minor, the -

_If an agreement is madc out of natural love and affection no considerationisrequired | -0

to enforce it.
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For example, A'f‘or"natu_ral love and affection, promises to give his son B, Rs.10,000/- :
- A'puts in writing and registers it. This is a contract. L

it) Agreement {0 compensatc-for past voluntary service. For example, A rescued B from
drowning in the fiver, and B, appreciating the service that hasbeen rendered, promises
to pay Rs.1000 to A. There is a contract between A and B, ’ ‘

i)  Agrecment to pay time barred debt. Where an agreement is made in Wriling and
signed by the debtor to pay the debt barred by the law of limitations, the agreement
is valid even though it is not supperted by consideration. '

iv)  Completed gift: Any gift made will be valid and binding though there is no
consideration. : L '

18 CAPACITY OF PARTIES

An essential feature of a Valid Contract is that the contracting parties must be ‘Compctent
to Contract’. Scetion 11 lays down that the following categories of persons are incompetent
Lo enter into a contract:-

a) minor
b) . person of an unsound mind: and _
<) one who is disqualificd from contraci:ng by any law to which he is subject.

A)'+ Minor: According to Section 3 of the Indian Mujority Act 1875, a person, domiciled inIndia,
who is under 18 years of agc isa Minor. Accordingly even a person who has just completed the
age of 18 ycars becomes a Major. But this rule has two exceptions in both the following
cases minority continues upto the completion of the 21st year. Lo

a)  when aguardianof the minor’s property or person is appointed by a court of Jaw; and
b) when a minor’s property is taken over by the court of wards for management.
The position of a minor in-a Contract may be summarised as follows:-

Minor’s agreement is Void ‘

An Agreement'by a minor is absolutely Void and inoperative. Since their mental faculties are
not mature, they do not possess the capacity to judge what is good and what is bad for them. This

-is clearly pointed out in a leading case, Mohari Bibi Vs. Dharmo Dass Ghosh. In this case, a minor

executed a mortgage for Rs.20,000 and reccived Rs.8,000 from the mortgagee. The mortgagee

~ filed 4 suit for the recovery of his mortgage money and for sale of the property in case of default. It

was held that an agreement by-a minor was absolutely Void. The mortgagee could not recover the
mortgage moncy nor could have the minor’s property sold under his mortgage.

Minor can be a Promisee

. An Agreement under which aminor has received a benefit can be enforced as against the other
party. A minor in whose favour a mortgage has been executed can get a decree for the enforcement
of the mortgage. In Raghavachariar Vs. Srinivasa, it was held that when A duly executed transfer
by way of sale or mortgage in favour of a minor who has paid the whole -of the consideration
money, the agreement was enforceable by him or by any other person on his behalf.

No Ratification

Since a minor’s Agreement is ab-initio Void, it cannot be ratified by the minor on attaining
the age of majority. B




Mirior's ligbility for necessaries o S -

Minor’s property is liable for the payment of a reasonable price for necessaries supplied to
him. For exam ple, a trader supplies a minor with rice needed for his consumption. He can recover
the price from the minor’s property. e '

) - What is a “necessary” article is to be determined from the position of the minor.. For example,
in Nash Vs. Inman. Inman an infant undergraduate in Cambridge, bought eleven fancy waistcoats

~ from Nash. He was at the time adequately provided with clothing. The court held that the waisicoats
Were not necessary and the price could not be recovered, : ' '

No Estoppel

There can be no Estoppel against aminor. A’ minor who falsely represents himselfto be

amajor, and thereby induces another person to enter into an Agreement with him, can
nevertheless plead minority as a defence in an action on the Agreement. ©

In Khan Gul Vs. Lakha Singh, it was held that the court could direct the minor to pay
compensation to- other party in such cases, : -

Minoras a Partner

A minor cannot enter into a Contract of partnership. But he can be admitted into the benefits -

ofa partnership with the consent of all the partners. But he canniot participate in the management
of the business and shall not share losses. ‘ '

Minor as.an Agent
AT A minor can be an Agent. A shall bind the principal by his acts done in the course of such as
agency. But-he camot be held personally liable for negligence or breach of duty.

Minoras q §, hareholder

minor cannot apply for and be a member of a company. A company can also refuse to
h -

register the transfer or” transmission of shares in favour of a minor unless the shares are fully paid.

 B)  Persons of Unsound Ming’ - . ,

) . Unsoundness of mind may arise from insanity or lunacy, idiocy, drunkardness and similar
factors. Section 12 of the Act specifies what constitutes a sound mind. ‘Lunatic’ means person
who has not got a sound mind. A lunatic cannot enter into A Contract excepl in his lucid

C . Disqualified Persons :

Section 11 of the Act, lays down that the following persons are “disqualified from contracting’

by any law to which they are subject”,

L. Aliens: Contracts with aliens are valid, But the state. may impose  restrictions. A
contract with an alien becomes unenforceable if war breaks out with the country
of which the alien concerned is a citizen, -

‘2. Foreign Soverei 1s: -Foreign Sovereigns and overnments can enter into contracts |
_ & gns g

through agents residing in India. In such cases the - agent becomes personaily
responsible for the performance of the Contracts. : :

o




'3, A'Corporation being an attificial person capable of suing and being sued cannot enter
into any Contract which is beyond the scope of its power as laid down i the
memorandum or since ‘it becomes ultravires statute by which it is created. =

4. Marricd Women: Married womien arc competent to enter into Contracts with regard
to their separate propertics (stridhan) provided theyare major and are of sound mind.
A married woman can act as an agent of her husband and bind her husband’s
proper'ty for necessaries supplied to her, if he fails to provide her with tlhem.

5. Insolvent: An adjudged insolvent is competent to enter into certain types of Contracts.
He can incur debts, purchase property or be an employee. But he cannot sell his -
property which vests with the. Official Receiver. He suffers from certain

« disqualifications before ‘discharge’. He cannot be a -magistrateé or a director- of
company or a member of a local body. But he has a contractual capacity except with
regard to his property. But after the order of discharge, he is like an ordinary person.

Check your progress -3

X, a minor, Jent Rs.1,000to Y at the market rate ofintercst on the basis of a promissory
note. Ayear thereafter, when X attained majority, he filed a suit against Y for recoveryof the amount
thereon. Y contended that since X was a minor at the time when loan was advanced, the contract
- was void. Will Y succeed? : Co

o eeteresvsemavathseessssasesshesasiessebesecssiseRRsReRIROLESLELETARITANETE LRTAIILEIEAIEeIISIn LTI T T

.-...,...-.............-............................-........,..................--................................-......... ..........................................

1.9 FREE CONSENT

An agreement is valid only when it is the result of “Free Conmsent”. Two or more persons '

are said to consent when they agree upon the same thingih the same sense (Sectioh 13). ‘Consent” * -~

involves a union of the wills and an accord in the minds of the parties. ‘Consént’is not free ifitis
caused by coercion, undue influence, misrepresentation or mistake. ' '

Il

~ Coercion : ‘Coercion is the committing or threatening to commit, any act forbidden by the
Indian Penal Code, or unlawful detaining or threatening to detain any property to the prejudice of
any person whatever with the intention of causing any person to enter info an agreem ent’ (Section 15.)

: For example, P threatens to shoot Q if he does not let out his house to PandQ agreg;si{b__do |
s0. The agreement has been brought about by coercion. ‘ ST

In Ranganayakarnma Vs. Alwarsetti, a girl of 13 was made "to agrec to adopt a boy by her
husband’s relative who prevented the removal of the dead body of her husband until she consented
tothe adoption. It was held that the agreement to adopt was not binding. '

It is immaterial whether the Indian Penal Codeis or is not in force in the plaéc where coercion
is employed. For example, X on board of English ship on the high seas, causes Y to enter into an
agreement by an act amounting to criminal intimidation under the Indian Penal Code. X, afterwards
sues for breach of contract at Calcutta. X has employed coercion, although his act is not an offence
by the law of England and although Section 50, 6 of the Indian Penal Code was not in force at the time
when or-where the act was done. o '

In this connection, note the following points:

Suicide : Neither suicide nor threat to commit suicide is punishable under the Indian Penal
. Code, but only an attempt to commit svicide is punishable under it. An attempt to commit svicide
amounts to coercion. ' '




I

_ _Dures.; : The term, ‘duress’ is used in English law, In respect of duress , the act or threat must

. be aimed at the Life or liberty of the other party to the contract or the members of his family. This - -

‘mcans that a threat to destroy or détain property will not amount to‘durcss’. The scope of the term,
‘Coercion’, is wider because it includes threats to property also.

Unidue in_f?l’:c".rrce:
A Contract is said to be induced by undue influence where:
a) One of the partics is in a position to dominate the will of the other, and
b) © When he uses the position to obtain an unfair advantage over the other.

A person is deemed to be in g position to dominate the will of another in the following cases:

a) Where he holds a rcal or apparent authority over the other, or where he standsin a .

ﬁduciary refation to the other, and

b) Where he makes a contract with a person whose -mental capacity is temporarily or -

permanently affected by reason of age, illness or mental or bodily distress.

- For example, X, a man enlcebled by discase or age, is induced by Y’s influence over him as
his medical attendent toagrecto pay Y an unreasonablée sum for his professionalservices. Y employs
undue influcnce, ' C :

Similarly, in Iiche Noviah Vs. Shair Omar, A Malay Woman of great age and wholly illiterate

made a gift of almost the whole of her property to her nephew who was managing her estates. The

- - gift was set aside on the ground of undue inflpence.

e Thé'bh;d'en of providing that the contract was not induced by undue influence lies onthe party

who was in” a “position 1o dominate the will of the other. ‘

Confidential retations or relations of atypein which one can dominate the mind of the other
are presumed to exist between persons such as parent and child, guardian and ward, and physician
and patient. The relation between husband and wife does not usually give risc to a presumption of
domination. : : -

MISREPRESENTATION :

A representation when wrongly madg, ¢ither innocently or intentionally, is termed as a
Misrepresentation. Therc arc three cases of Misrepresentation:

) Vo Unwarranted Assertion: 1f a person makes an explicit statement of fact not warranted for
his “information under “an honest - belicf as to its truth, though it is not true, there js

Misrepresentation, For example, Xsaysto Y, who wanted to purchase his car, “My cac runs
30 miies per gallon”. Y beljeves the statement although he does not have sufflicient grounds
for the belief. Later on it transpires that the car does not run 30 miles per gallon. This is
Mistepresentation, ' : ‘

2} Breach of Duty: Even though there is no intent to decieve, therc is Breach of Duty when it
; brings an advantage to the person commilting it by misleading (he ether person.

sale was signed. During this period the salcs dwindled to RS.5,000/- per month. X,

‘unintentionatly keeps quict. It was held that there was misreprescntation and Y was entitled

to rescind the Contract, (With Vs. O. Flanagan.) . - :

3) Innocent Mistake: 1f one of the partics induces the other, though ‘innocently, to commit a

- mistake asto the quality or nature of the thing bargained, there is Misreprescntation, For -
example, in a contract of sale of 500 bags of wheat, the seller made a representation. that no

-




_;wlphur had been unsed in the cultivéiibﬂ of the wheat. Sulphur; bowever, had been used in
5. out of 200 acres of land on which the wheat was grown. The buyer would not have purchased
the wheat but for the representation. Hence there was Misrepresentation.

ESSENTIALS OF MISREPRESENTATION:
The essentials of misrepresentations are as follows:

i) There should be a representation made innocently, with an honest beliefas to its truth -
and without any desire to deccive the other party, either expressly or impliedly.

ity  The representation must relate to facts material to the contract and not to mere
opinion or hearsay: ' ,

i)  The representation must be, or must have become untruc. '
Effect of Misrepresentation:
In case of misrepresentation the aggreived party can

i) rescind the contract, treating the contract as voidable or

ii)  affirm the contract and insist that he shall be putin the position in which he would have
been, if the representation made had been true. :

FRAUD

The term ‘Fraud’ includes all the acts of a person committed with an intention to deceive .
another person. ! _ A

1) A false statement intentionally madeis Fraud. An absence of honest belief in the truth
of the statement made is essential to constitute Fraud.

2)  The active concealment of a fact by a person who has xnowledge or belief of the
fact is Fraud. For example, X, ahorse dealer, sells a mare to Y. Y knows that the
mare has a cracked hoof which he fills up in such a way as to defy detectiop or an
enquiry from Y. X affirms that the horse is sound. The defect is subsequently
discovered by Y. There is Fraud on the part of X and the agreement can be avoided
by Y as his consent was obtained by Fraud. '

But mere non-disclosure is not Fraud, where there is no duty todisclose. For example,
X sells by auctiontoB a horse which he knows to be unsound. A says nothing to B
sbout the horse’s unsoundness. This is not Fraud because X is under no duty to
disclose the fact to B. In such cases the.general law ‘et the buyer beware’ will apply.

3) A promise made without any intention of performing it is Fraud. For example,
purchase of goods without any intention . of paying for them.

4)  Any other Act fitted to deceive is Fraud.

5) - Any such act or omission, as the law specially declares to be Fraudulent. For example,
the seller of immovable property . as per Section 55 of the Transfer of Property Act.

Effect of Fraud

The following remedies are available Lo a party who has been induced to enter intg a contract
by fraud: : ' :

1) He can rescind the contract.




i) He can ask for restitution and insist that the contract shall be performed, and that
he shallbe put in the position in which he would have been, if the representation made
had been true. ‘ . . :

For example, A fraudulently informs B that his estate is free from encumbrance. B
thereupon buys the estate, The estate is subject to mortgage. B may either avoid the
confract, or may insist on jis being carried out and the morigage debt redeemed.,

iii)  The aggrieved party can also sue for damages.
Fraudulent Silence

The question arises whether silence amounts to Fraud. For this purpose, the following are
-to be understood. ) : . ,

The general rule is that mere silence is not Fraud. Byt silence is Fraudulent if the -

circumstances are sich that it is the duty of the person keeping silence to speak. For example, in a
Contract of Insurance, there is duty of making full disclosure. Further, silence is Fraudulent where
the circumstances are such that “Silence is in itself equivalent to speech”, For example, A says to B,
“If you do not deny it, I shall assume that the horse is sound”. B says nothing. Here B’s silence is
“equivalent to speech. If the horse is unsound B’s silence is Fraudulent.

Mistake.

An crroneous belief concerning something is a Mistake, An Agreement is Valid only, when
the parties agree upon the same thing in the same sense (without Mistake.)

A Mistake may be (1) Mistake of fact, and (2) Mistake of law.
- -Mi;f-take bf Fact d

An agreement induced by a Mistake of fact is Void. But the following two conditions are to
be fulfilled. , : '

“a)  Both the parties to the Agreement are mistaken,

b} The Mistake is about a fact essential to the Agreement,

Mistake of Law

_Misfa!(e of Law fnay be (a)'Mis[akc of general law of the country; >r (b) Mistake of foreign
- Law; or (c) Mistake of private right of party relating to property and goods. :

a)  Mistake of General Law of the country: Ignorance of law is no excuse and everyone is
deemed to know the law of his country. A Contract is not Voidable because it was
caused by a Mistake as to any law in force in India. For example, A and B make g

. Mistakes arise when both the parties of the Contract make. Mistakes.
Mistakes may occur in respecf of the following also:
-a) title or property; - :
b) quality of subject matter;
¢) quantity of the goods; and
dy  the price of the subject.
- “.‘_A‘mistake may be unilateral mistake and bilateral mistake.
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110 - LEGALITY OF OBJECT AND CONSIDERATION

, The Object or Consideration of an Agreement must be lawfulin order to make the agreement
. a Valid Contract. : ;

As

Unlawful considerations and objects.

The object and consideration are unlawful under the following circumstanees:

a) If it is forbidden by law. If the object of an Agreement orthe consideration is the doing -
of an act forbidden'by law, the agreement is Void.

b)  If it is of snch a nature that, if permitted, it would dcfeat the provisions of any law,
the Agreement is Void. -

In Alexander Vs, Rayson, P leta flat to R at arent of £1,200a year. To reduce the-
the municipal tax, he entered into two agreements with R. One, by whichi the rent was
stated to be £450 only and other by which R agreed to pay £750 for services in
_ connection with the flat. In a suit filed against R to recover & 750 it was beld that the
agrecment was made to defraud the municipal authority and therefore was Void. P
could not recover the money. ‘ ' ‘ :

) If it is Fraudulent, the Agreement is Void.

d) If it involves or.implies injury to the person or property of another, the Agreement is
Void. -

¢) I the court regards it as immoral the Agreement is Void. For example, a man who
knowingly lets out his house for gambling (which is prohibited by law) cannot recover -
the rent. : R

D If the court regards it as opposed to public policy, the Agrecment is Void. For examplc,
' trading with the cnemy, trafficin public offices, interference with the course of justice,
agreements creating an inferest opposed to duty, agrcements restraining personal
freedom, agreements interfering with parental rights, agreements interfering with

marital duties, marriage brokerage Agreements.are Agreements opposed to public
policy. '

: 111 VOID AGREEMENTS

“‘An Agreement can be Void bc;causc of Mistake, lack of Consideratibn, want of capacity,
ctc. The following are also Void Agreements: . ‘ :
‘ a)  Agrcements in restraint of marriage.
o b)  Agreementsin restraint of trade.
] ¢) . Agreementsin restraint of legal proceedings.
d) Uncertain Agreements. ‘
¢)  Agrecment by way of Wager.
f)  Impossible acts and events. .
¢)  Immoral agreements. '
h)  Agreements oppbsed to public policy.

a)  Agreerments in restraint of Marriage: Restraint of marriage means any restriction Of -
limitation on a person’s right to marry. ‘ '

b) Agrecnm;tts in restraint of trade: For example, X and Y carried on the business of
textilesin a certain locality in Calcutta. X promised to stop his business in that locality
in consideration of Y paying to him Rs.900 which he had disbursed as advances to his
workmen. X stopped his business but Y failed to payhim the promised money. X filed
a sit to recover Rs.900/-. The court held that the Agreement was Void and nothing

16 could be recovered on the basis of that Agreement.




) Agreements in restraint of legal proceedings: An Agreement which prohibits a person
from taking judicial proceedings, in respect of any tight arising from a contract, is
void. This applies only to rights arising from a Contract. It does not apply to cases
of civil wrong or torts.

d) Uncertain Agreements: An Agreement cannol be cnforced unless the obligations
created by it are clearly understood. For 2xemple, in Guthing Vs, Lynn, I promises to
pay five pounds morc after the purchase of = horse if the horse “proved lucky”, The
promise is too vague to be enforced for it is ot posible for the courts to decide when
a horse is lucky.

e) Agreements by way of Wager: A wager is an Agreement by which money is payable by
- oneperson to another on the happening or non-happening of a future, uncertain event.
For example, P agrees with Q that if there is rain on a certain day P will pay Q
Rs.50/- if there is no rain O will pay P RS.50/-. This is a Wager. An agreement by

way of Wager is Void,

f) Impossible Acts: Any agreement to doan act impossible initself is Void. For example,
A agrees with B to discover trcasure by magic. The Agreement is Void,

g) Iminoral Agreements: An-agreement whose object or consideration is immoral, is
illegal and therefore void.

by  Ageenment opposed to Public Policy: An agreement is unlawful if the court regards it is
‘opposed to public policy’.  Public policy is that principle of law which holds that no
citizen can lawfully do that which is injurious to the public or is against the interests
of the society or the state.

Check your progress - 4
Bricfly discuss the legal validity or invalidity of the following:

1) An agreement (o purchase a lottery authorised by Government.

) Anagreement not to plead limitation, '

i) An agreement grounded on erroncous belief that a particular debt is barred by law of
limjtation.

iv)  An oral ‘agreement to compensate a person who has already voluntarily done
something for the promisor, :

........................................................................................................................................................................

112 SUMMING UP

The law of Contract is that branch of law which determines the circumstances in which
provisions made by the party to a contractor shall be legally binding on them. The rules lajd down
in the Indian Contract Act provide remedies that are available in court of law against the persons
who fail to perform their contracts and also the conditions under which the remedies are avatlablie.

Section 2(h) of the Indian Contract Act defines that “An Agreement enforceable by law is
a Contract”. The two elements of Contract are : i) An Agreement, ii) Its enforceability by law,

THe essentials of Contract are:
1) There must be an Agreement;
ii) The parties must be intent to create legal relationship:

iif)  The parties must be capable of entering into an Agreement as per the rules laid down
in the Act;

s\i




iv) . The Agreement must be supported by consideration on both sides;

v) There must be frec and genuine consent for the parties concerned.

vi)  The Agreement’s object must be lawful;

vii)  The Agreements must be capable of being performed;

viii) The Agreement must not have been expresély declared to be Void under the Act.

The Contracts may be classified as: i) Valid; (ii) Voidable; (i) Void; (iv) Unenforceable;
(v) Hlegal; (vi) Excuted; (vil) Excutory; (viil) Express; (ix) Implied, and (x) Constructive or Quasi.

113 CHECK YOUR PROGRESS: MODEL ANSWERS

1 Yes. In all cascs.
2 No contract at all. No rights against cach other because there is no contract.
3. No. A contract for the benefit of minor can be enforced by him.
4 | i) Void, because it is a Wagering Agreement.
ii)  Void, because it defeats the provisions of the Limitation Act.
iiiy  Valid; ignorance of law is no excuse.

iv)  Valid; exception under section 25(2) -egarding Consideration.

114 MODEL EXAMINATION QUESTIONS

A, Answer the following in 15 lines each:

Define the Term “Offer” and explain the legal rules regarding a “Valid Offer”.

What are the essentials of a “valid acceptance™?

“A stranger to the Consideration can sue but a Stranger to the Contract cannot sue”. Explain.
A, an infant, obtains a loan from B, Can A be asked to repay the money?

A agrees with B that she will not marry C. Is it valid?

A agrees with B that she will marry him only. Is it a Valid Contract of marriage?

- N e

A sells a horse to B knowing that the horse is Vicious. A does not disclose the nature of the
horse to B. Is the sale Valid?

8. M, an old man of poor sight, endorsed a bill of exchange for Rs.3,000 thinking that it was a
guarantee. Is M liable to pay the amount?

9. A while his wife B was alive, promised to marry C in the event of B’s death. Subsequently,
B died but A refused to marry. C sues A for damages for breach of promise. Is the suit
sustainable?

10. A lends money to B to enable him to pay off the loss which he has sustained in a wagering
transaction with C. Can A recover the money lent by him?

B. Answer the following in 30 lines each:
11.  “An agreement enforceable by law is Contract”. Discuss the definition and bring out the
essentials of a Valid Coniract,

12.  “All Contracts are Agreements, but all Agreements arc not Contracts”  Discuss the
statement explaining the essential elements of a valid contract.

'13.  Discuss with suitable illustrations the law relating to Validity of Contracts by Minors.




4. Define the term, “Misrepresentation”. What is its effect on the Validity of a Contract?
Distinguish it from Fraud. '

15.  Discuss the law relating to the effect of ‘Mistake’ on Contracts,

16.  In what cases are the object and consideration of an agreement said to be unlawful under
the Contract Act? Ilustrate with examples.
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1.16 GLOSSARY

1. Agrecement ; Every promise and cvery set of promises,
torming the consideration for cach other,
is an agreement.

2, Offer : A proposal by one party to another to
enter into a legally binding
Agreement with him.

3. Acceptance : “The manifestation by the Offerec of his
assent to the terms of the Offer.

4, Consideration : The price for which the promise of
the other is bought.

5. Consent : ~An ideh[ity of minds of the people.
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20 AIMS AND OBJECTIVES

This lesson covers provisions of the Indian Contract Act pertaining to the performance
and discharge-of Contracts. The objectives of this ‘Unit are to help you to understand

*

performance of Contracls

* reciprocal promises

* appropriation of Payments

* discharge of Contracts

2.1 INTRODUCTION

Performance of Cordracts takes place when the parties (0 the Contract fulfit their
obligations. It is the legal duty of ‘cach party to perform or offer to perform the promise each one
has made. Section 37 lays down that the parties (0 a Contract must either perform or offer to
perform their respective _promises. Such performances may be dispensed with or execused under
certain circumstances as per the provisions of the Act.

22 PERFORMANCE OF CONTRACTS

Let us now examine some important aspects related to the performance of Contracis.

221 Who can demand Performance?

The promisce alone can demand performance of the promise under a Contract. For example,
A mortgaged his land to B, part of the consideration for the same being B's promise to discharge a
debt of A to C. B did not pay C. It was held that C was a stranger to the Contract and could not sue
B for the payment of the debt (Babu Ram Vs. Dhan Singh). But in the case of the death of the
promisee, his legal representatives are entitled to enforce the performance of the Contract againsl
the promisor. For example, A promises B to pay C a sum of Rs.1,000. The person who can demand
performance is B and not C. If A does not pay the amount to C, € cannot take any action against
A.Itisonly B who can take action against A. On the death of B, B's legal representatives are entitied
to enforce the promise against A.

20




222 Who can perform a Contract?

The following can perform the contract:

2. The Promisor or his Agent: The promisor himself or his agent may perform the Contract of
impersonal nature. For example, A promises B a sum of money. A may perform this promise, either
by personally paying the moncy to B or by causing it to be paid to B by another.

3. The legal Represensative: In the case of death of the promisor, the liability of performance
falls on his fegal representatives, For cxample, A promises (o deliver goodstoBon a certain day
on payment of Rs.1,000. A dies before the day. A’s representatives are bound to deliver the goods
lo B, and B is bound 10 pay the promised amount of Rs.1,000t0 A’s representatives,

But inthe case of Contractis involving personal skills, the heirs or Iegal representatives of a
deccased promisor are not bound o0 perform the Contract. For example, A promises (o paint a
picture for B by a certain day at a certain price. A dies before the day. The Contract cannot be
enforced either by A’s representatives or by B.

4, A Third Person: If 2 promisce accepis performance of the promise from a third person, he

held that when a promisee accepted lesser amount from a third party in full satisfaction of his claim,
he cannot enforee the promisc against the promisor,

Performance of Joing Promise: In this case, two or more persons may enter into a jnint
Agreement with one or morc persons, For example, A and B jointly promisec to pay Rs. 1,000 to C
and D, Sections 42 10 44 of the Act lay down cules regarding joint rights and ltabilities. These rules
deviate from the rules of the English Law regarding the devolution of benefir and liability under
ajoint promise, Under the Indian Contract Act,alter the death of ajoint promisor the whole liability
is not thrown on (he surviving joint proinisor, but the tegal representatives of the deceased

SUrvivor or survivors, Under Section 435, when a person has made a promisc 1o several Persons jointly,
then the right to claim performance rests on alf (he promisees jointly so long as all of them arc alive,
When one of the promisees dics, the right to claim performance rests with his legai - presentatives
jointly with the Surviving promisors. When al! the promisees arc dead, the right to claim performance
rests with their legal representatives Jointly,

223 Reciprocal Promises

When one party makes a promise in considcration of a similar promise made by the other
party, it is called Reciprocal Promise. Such a contract is an Exchange of Promise. Sections 51 to 54
and 57 and 58 of the Indian Contract Act lay down the rules regarding the performance of the
Reciprocal Promises,

L Mutual and Independent  Promises: Where each party has to perform his promise,
indepcndent]y, without waiting for the performance or willingness to perform of the other party, the
Promises are said to be Mutual and Independent. Such promiscs are not provided for in the Act,

For example, Brahma in (Brahma Swaroop Vs, Diwan Chand) on account of the arbitration award,
B has to pay to D the sum of Rs.2000 and to deliver 200 ordinary shares held by him, and in defaylt
of payment within a fortnight B was to pay interest from the expiry of the fortnight. Here the
ebligation of B to deliver shares is quite indcpendent of B’s promise to pay.

\
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In such promises if either party breaks his promise the other may proceed against him for damages,
but he cannot excuse himself from performance by reason of the non-performance by the other. For
example, A agrees L0 supply certain goods to Bon 15th March. B promises to paythe price in advance
on 15th February and on default to pay interest at 12% p.a., from 15th Feb. till the date of payment.
In this case A’s promise to deliver goods is quite independent of B’s prom ise to pay the price on 15th
February. In case B does not pay the price, A cannot refuse 1o deliver the goods on 15th March.
His only remedy will be to sue B for the price and damages.

2. Mutual and Concufrent: When the two promises arc to be simultaneously performed,
promiscs are Mutual and Concurrent. For example, A agrees 0 sell certain goods to B. The price 1
to be paid on delivery. The promises are Mutual and Concurrent. '

When a Contract consists of Reciprocal Promises (o be simuitaneously performed, no
promisor nced perform his promise unless the promises are Mutual and Concurrent.

For example, A and B contract that A shall deliver goods to B to be paid for by B on delivery.
A need not deliver the goods unless B is ready and willingto pay for the goods on delivery. B
need not pay for the goods unless A is ready and willing to deliver on payment .

3. Mutual and Dependent Prontises: Where the performance of the promise by one party
depends on the prior performance of the promise by the other party, the promieses are Mutual
and Dependent. For example, A agrecs 10 build a house for B. B agrees to supply the necessdry
material required for the construction of the house. The promiscs are Mutual and Dependent.

In such cases, If the promisor who is required to perform his promise first, fails to perform i,
such promisor cannot claim the performance of the reciprocal promise, and must make
compensation to the other party to (he contract for any loss which such other party may sustain by
the non-performance of the Contract. For example, A promises B t0 sell him 100 bales of
merchandise, to be delivered, next day, and B promises A to pay for them within a month. A does
not deliver according to his promise. B's promise to pay need not be performed, A must make

-compensation.

It may be noted that whether Reciprocal Promises are Dependent, Indcpendent or
Concurrent depends upon the intenfion of the parties collected from the agreement as a whole.
The court will not go by technical expressions but by the substance of the Contract.

In the case of Reciprocal Promises, when one party to the Contract prevents the other from
performing his promisc, the patty so prevented is entitled to compensation from the other party for
any loss which he may sustain in conservance of the non-performance of the Contract. For example,
A and B Contract that B shall exccute some work accordingly, but A prevents B from doingso. The
Contract is voidable at the option of B, and if he elects te rescind it, he is entitled to recover from
A, compensation for any loss which he (B) has incurred by its non-performance.

Check your progress - 1

P Promises Q to sell him 100 quintals of rice, to be delivered next day, and Q promises P (0
pay for them within a month. P does not deliver according to his promise. Is it necessary for Qto
perform his promise?

224 Time and Place of Performance

I no time is fixed, the ecngagement must be performed within a reasonable time. But where
apromiseistobe performed on acertain day and the promisor has undertaken to perform it without

application by the promisee, the promisor may performit any time during the usual hours by business




specified time, the Contract shall become voidable at the option of the other party. But 4 mere
promise to do something at or before a certain time may not make Time the essence of the
Contract,

2, When the promisor has undertaken 1o perform it, without appli.calion by the promisee,
the promisor may perform it at any time during the usyal hours of business on the day fixed
at the place at which the promise ought to the performed.

3. When the promisor has not undertaken to perform it without application by the promisee,
it is the duty of the promisee to apply for performance at a Proper place and within the usual
hours of business.

4. There may be occasions where 3 promisc is to be performed without application by the
Ppromisee, and no Placeis fixed for (he performance ofit. In such cases, itis the Jduty of the
promisor to apply to the promisee to appoint a reasonable place for the performance of the
Promise and to perform it at such place. For example, A undertakes to deliver a thousand
Kg ofjutctoBona fixed day. A must apply to B to appoint a reasonable place for the purpose
of receiving it, and must deliver it to him at such place.

be transferred from his account to B’s credit and this is done by C. There has been 4 good
Payment by A. Another example is: A owes B Rs.2,000. B aceepts some  of C’s goods in
deduction of the debt. The delivery of the £00ds operates as part payment. Similarly, A desires
B, who owes him Rs.500, to send him 5 note for Rs. 500 by post. The debt is discharged as
soon as B puts into the post a letter containing the note duly addressed to A.

parties that if the contract is not performed by a certain date, the other party shall have the
right to rescind the contract.
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Check your progress - 2

A agreed tosellto B 25 bags of sugar of July shipment and to declare the name of the vessel
and other particulars to B within 60 days of the bill of lading. Only 20 bags were delivered within 60
days and the remaining 5 bags delivercd subsequently. Can B refuse to accept the goods?

2.2.5 Appropriation of Payments

A debtor may Owe several distinet debts to the same creditors and makes payments (O the
creditors. In such cases, the question may arise against which debt the payment 15 10 be
appropriated. The law on the subject was laid down in Clayton’s casc. Section 59 Lo 61 of the
Indian Contract ‘Act contain the provisions regarding appropriation of payments.

The following rules shall apply:

1. If the debtor atj‘the time of making the payment expressly intimates that the payment i§ 1o
be applied to discharge of some particular debt, the payment must be applied accordingly.

1f there is DO EXpress appropriation, the debtor’s intention must be followed. For cxample,
A owes B among other debts, Rs.1000 upon a promissory note which falls due on 1st January.
He owes no other debt of that amount. On the 1st January, Apays toB Rs.1000. The payment
is to be applied to the discharge of the promissory note.

3. In the absence of any specific agrecment the payment should be attributed in the first instanc
to intercst and then 1o the principal. But the debtor can stipulate that a particular payment
made by him is to be appropriated to the principal, the interest remaining due.

4. In the absence of any appropriation by the debtor, the creditor may apply the money to
any lawful debt which is duc and payable by the debtor. In Seymour V. Pickett, S was an
unregistercd  dentist who, according to the law in force in England, could not suc for

performing a dental operation, but could sue for materials supplied. S had a bill against P for
£ 45 of which £20was for performing an operation and £25 for materials supplied. P

paid £ 20without appropriatingit.In an action by S, it was held that § could appropriate the

20 towards- his profcssional services because it was fawful debt although irrecoverable. Also’
he could make the appropriation for the first time while giving evidence in his suit.

5. When neither parly appropriates, the payment shall be applicd in discharge of the debts in
otder of time. They are ot are not barred bylaw in force as to the limitation of suits. If debts
are of equal standing, paying shall be applied in discharge of each proportionately.

6. Rule in Hallett’s estate case! The Hallet(s estate case lays down the position of trustec who
keeps his own money as well as the trust’s money in one bank account. In this case, a series
of deposits and withdrawals were made bythe trustee from the bank account during the course

of which trust funds were misappropriated, the deposits would be first credited to trust
funds and then to his own funds. The withdrawals, would be first debited to his ownmoney and
then to the trust funds. The order of deposits and withdrawals would be immaterial for this
purpose.

But Section -61 is generally applicable in cascs of running accounts between two parties. For

example, n the case of abanker and customer, MONCY being paid into and withdrawn from time

to time from the account, without any specific indication as 10 which payment oul was in respect of

winch puyment in. 1n such a case, when the final accounts are made up, debits and credits will be-
st off against on another in order of their dates, leaving only the fina! balance tobe recovered from

the debtor by the creditor (Rule in Clayton’ casc).




23 WAYS OF DISCHARGING THE CONTRACTS

a) Novation: Novation takes place when a new confract is substituted for an existing
contract, either between the same parties, or between different parties. It takes place by
agreement by change of parties, For example, A is indebted to B and B to C. By mutual

Novation may also oceyr in a substitution of a new contract in place of the old. For example,
in an amalgamation of two companies into a new tompany, the creditors of the old companies
can enforce their claims against the new com pany. The new company is substituted for the old

cxample, a change in the amount of money to be paid.,

¢} Remission: A promisec may remit or give up a part of his claim and a promise to do
so is binding cven though there is ng consideration for doing so. (Scction 63). For cxample,
Aowes BRs.1000, A baysto B Rs.500 and B accepts in-full satisfaction for the whole debt.
The old debt is discharged. Similarly, A promises to paint a picture for B. B afterwards forbids
him to do s0. A is no longer bqund to perform the promise.

d) - Accord and satisfaction: The doctrine of accord and satisfaction is not applied in
India. Accord means the promise to accept less than what is due under the olg contracts.
Satisfaction means the payment or the fulfilment of the smaller obligation,

According to Scction 63, a promisee may dispense with or remit wholly or .in part, the
performance of the promise made to him.

e) Recission: Rescission means cancellation of some of the terms of a contract. The

H Waiver: Waiver means the abandonment of 4 right. A partyto a contract may waive hjs
rights under the contract. There upon the other party is released from his obligations,

8} Merge: When a superior right and aninferior right coincide and meet in one and the

25




2%

The fo“owi‘ng arc the grounds of frustration: {Satyabrat Ghose Vs. Mugnceram
Bangur & Co.) :

a)  Destnuction of an object: For example, a music hall was let for a series of concerts on certain
days. The hall was burnt down before the date of the first concert. The contracts becomes void
(Taylor Vs. Caldwell). :

b) Change of Law: The performance of a contract may become unlawful by a subsequent
change of law. For example, in Re Shipton, Anderson & Co., M soldtoNa specified parcel of wheat
in a warchouse. Before delivery, the wheat was requisitioned by the Govt. under statutory powers.
The delivery being now legally impossible the contract was discharged.

c) Failure of pre-conditions: A contract is discharged if the state of things changes. The
continued existence of the same state of things is a condition precedent to the performance of the
contract. The contract fails if there is a failure of the condition precedent. For example, in Krell Vs.
Henry,M hireda room from K for two days with the object of using the room toview the coronation
procession of Edward VI although the contract contained no reference to the procession. Owing
to the King's illness the procession was abandoned. The court held that the contract was discharged
and M was excused from paying rent for the room as the.existence of the procession was the basis
of the agreement.

d) Death or incapacity for personal services: Where the personal qualification of apartyis the
basis of the contract the contract is discharged n case of death or personal incapacity. In
Robinson Vs. Daavison, 2 piano player was preveated from performing by a dangerous illness. It
was held that the contract was discharged because the player would have insisted on performing
when she was unfit to do so.

e) Outbreak of war: A contract entered into during war with an alien enemy is void ab initio. A
contract entered into before the war commenced between citizens of countries subsequentiy at war, -
remains suspended during the pendency of war. But in India there may be a valid contract with an
encmy alien during the war, if the Central Government specifically permits it. Similarly contracts
entered into before the outbreak of the war will becancetled and not merely suspended, if they
amount to aiding the enemy inthe pursuit of war; or if they are of such a character that they cannot
remain suspended.

But the following do not come under the Doctrine  of Frustration {or the principle of
supervening impossibility) ‘

1. Difficulty of performance.
2. Commercial impossibility. ,
3. Strikes, lock-outs, civil disturbances and riots; and
4, Failure of one of the objects.
4, Discharge by termination by operation of law: A contract terminates by operation of law in

case of death, insolvency, and merger. For example, where aman holding property under a contract
of tenancy buys the property. His rights as a tenant are merged into the rights of ownership and the
contract of tenancy stands discharged by operation of Jaw.

5. Discharge by lapse of tinie: A contract is terminated by lapse of time. The obligations and
liabilities in contracts are barred by limitation. The period of Hmitation for simple contracts is
three years under the limitation Act, and therefore on defauit by a debtor if the credijtor docs not

file a suit of recovery against him within three years of default, the debt becomes time-barred on the:

expiry of three years and the creditor will be deprived of his remedy at law. This in- effect implies
discharge of contract.

6. Discharge by termination of material alternation: if the document containing the lerms of
a contract is materially altered by a party to the contract, without the consent of the other parties,
the contract is discharged and cannot be enforced any more. The term “material alteration” means,
a change which effects or alters, in a significant manner, the rights and liabilities of the parties.
For example, a change in the amount of money to be paid; the time and place of payments; the names

of the parties, etc. The effect of making such an alternation is exactly the same as that of cancelling




the contract (Gour Chunder Vs, Prasanna), However, the document, though aitered, can be used as
proof of the transaction and the creditor may be allowed to claim refund of money actually advanced
by him under section 65 of the Indian Contract Act which is based on the cquitable doctrine of
restitution as was held in Ananth rao Vs, Kandikanda,

7. Discharge by Breach of Contraer: Where a contract is broken by one party, the party or parties
are freed from the obligation of performing the contract, They can also take the remedia] measures
to which they are entitled.

Breach of contract may be (1) Anticipatory breach of contract; and (2) by actual breach
or present breach, _ '

. Hefails to do so on Ist June. There is breach of contract by X. Similarly, P agrees to deliver toQQ
. 10 tons of sugar on 1st June. On 1st June he teaders the sugar but Q (for no valid reasons) refused
to accept delivery, There is breach by Q.

Check you progress - 3
A owes B a sum of Rs.3,000. C, who is A’s friend, pays to 3 Rs.1,500. B accepts the amount

in satisfaction.of claim on A, Will this payment discharge A from the whole debt?

........................................................................................................................................................................

24  REMEDIES FOR BREACH OF CONTRACT

In case of breach of contract the following remedies are available.

1 Rescission of the Contract: Whenthere is a breach of contract by one party, the other party

- mayrescind the contract and need not perform his part of obligation. Butin case the aggrieved party
intends to sue the quilty party for damages he has to file a suit for rescission of the contract. When
the court grants rescission, the aggrieved party is freed from his obligation under the contract,
and becomes entitled (o compensation for any damage which he has sustained.

For example, A contracts to supply 100 kg of tea leaves for Rs.1,500 to B on 15th April. If
A does not supply the teg leaves on the scheduled day, B necd not pay the price. Here B may treat
‘the contract as rescinded and may also file a ‘suit for recission’ and claim damages.

2. Suit for damages: Damages are the monetary compensation allowed to the injured party for
the loss or injury sufferred by him as a result of the breach of contract.

Kinds of damages are as follows:

i) Ordinary/General/, Compensatory damages, When there is a breach of contract the injured
party can recover ordinary or general damages. Such damages may reasonably be considered ag
a rising naturally and directly in the usual course of things from the breach of contract itseif.

For exariple, A contracts to pay a sumof money to B on a specified day. A does not'pay
the money on that day. Bin tonsequence could not pay his debts and is totally ruined. In this case - 27
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A is not liable to make good to B anything except the principal amount together with the interest

"

upto the date of payment. o

il} Special damages: Special damages are such remote losses which are not the natural
and probable conscquence of the breach of contract. Special damages can be claimed only il the
special circumstance’s which would result in a special loss in case of breach of contract are brought
to the notice of the other party. It is important that such damages must be in contemplation of the
parties at the time when the contract is entered into.

For example, A, having contracted with B to supply 1,000 tons ofiron ai Rs.100 pertone, 10
be delivered at a stated lime, contracts with Cfor the purchase of 1,000tons of iron at Rs.80) per ton,
informing C that he docs so for the purpose of performing his contract withB.C [ails to perform
the contract and A could not procure the ircn, ar ' B, in consequcnce rescinds the contract. C must
pay to A Rs.20,000 being the profit which A would have made by the performance of the contract
with B.

i) Exemplary orvindictive damages: Exemplary damages are granted forinjured {eelings, mental
pain, suffcring etc., where courl takes into account the feelings of the aggricved party, excmplary.
damages may be ordered. For example, breach of contract of marriage, banker refusing o honour
the cheque of his client having sufficicnt [unds. ' ’

iv)  Nominal damages: Nominal damages are those which arc awarded only for this name sake.
These are neither awarded by way of com pensation to the aggrieved party nor by way of punishment
to the guilty party ‘

3. Suit for specific performance: The court directs the parly committing the breach of contract
to perform the promise according the terms.of the contract.

4. Suit upon Quantum meruit: Quantum mteruit means as much as earncd or deserved or as 15
meritted. A person can claim payment for the work donc or goods supplied, he has a right to be
compensated for the part he has done. The person is entitled to reasonable compensation [or the
cervices rendercd by him. The damages are measured by taking into account the value of so much
has already done.

For example, P agreed to write a volume on ancient armour 1o be published ina magavine
owned by C. For this he was to receive Rs.20,000 on completion. By the time he completed a part of
the volume, C abandoned the magazine. P was held entitled to get damages for breach of contract
and payment quantum meruit for the part alrcady completed. :

5. Suit for Injunction - An junctionis an order of the court dirccting a person Lo do or restrain
from doing some act, whichis the subject matter of the contract and which a party undertakes
to do or not to do. The power of court to grant injunction is discrctionary and may be granted for
temporary or an indifinite period. An injunction is a means of enforcing a conlract.

2.5 SUMMING UP

It is necessary on the part of the partics toa contract eitherto a perform or offer to perform
their respective promises. Performance of contracts takes place when the parties to the contracl
fulfil their obligation arising under the contract. Section 37 of the Indian Contract Act lays down
the provisions relating to the performance of contracts. ‘

The promisor, the agent of the promisor, the representative of the promisor or the joint
promisors can be demanded by the promisce only. In case of his death, his lcgal representatives
can demand performance.

When one party makes a promisc in consideration of a similar promise made by the other

"party, it is called reciprocal pLomise.

Scctions 51 to 54 and 57 of the Indian Contract Act provides the rules regarding the
performance of the reciprocal promiscs..




Time and place of performance of contract are to be determined by an agreement between
the parties themselves. If the time for performance is not specified, the promiser must perform the
promise with in a reasonable time, -

A contract is said to be discharged, when the obligations created by the contract come .
to an end. Discharge by performance, discharge by agreement and consent, discharge - by
impossibility, discharge by termination by operation of law, discharge by a lapse of time, discharge
by termination of material alteration and discharge by breach of contract are various modes of
discharge of a contract.

In case of breach of contract the following remedics _a}é:'ﬂ'ailable to the aggrieved partics.

i) recission of the contract; 2) suit for damages. 3) Suit for specific performance; 4) Suit upon
quantum meruit; 5} Suit for Injunction. :

26 CHECK YOUR PROGRESS : MODEL ANSWERS

Q’s promise to pay need not be performed because P fails to perform his promise first,

1.

2, Yes. Time is the essence of the contract.

3 Yes. This is on account of remission.

2.7 MODEL EXAMINATION QUESTIONS

A. Answer the following in 15 lines each :

1. What do you understand by performance of a contract?

2. What are reciprocal promises ? _

3. P,Q,R jointly promise to Pay ZRs.3000 P and Q are not traceable. Can Z compel R to pay
him in fufl?

4. What do you understand by ‘Novation’ What is meant by ‘anticipatory’ breach of contract?

5. A and B execute a Promissory note in favour of X and Y for Rs. 4000. Will X succeed if he
alonie sues A on the promote? {

6. - What are the remedies available for breach of contract?

7. What is the difference between alternation and novation?

8. Explain the law of frustration of Contract,

B. Answer the following in 30 lines each :

9, Explain the provisions of the Indian Contract Act which deal with the order o: performance

of reciprocal promises,
10, State the circumstances under which a contract is said to be discharged.
11.  Discuss the effect of supervening impossibility in the performance of a contract,
12.  Explain the rules regarding appropriation of payments.
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29  GLOSSARY

1. Reciprocal Promise : Promises which form the consideration or part of
consideration for each other. _

2. Novation ; Substitution of a new contract for an existing contract,

3 Rescission : Cancellation of some of the terms of a contract.
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30 AIMS AND OBJECTIVES

The purpose of this Unit is to discuss issues regarding Contract of Indemnity and Contract of
- Guarantee.

After completion of this Unit you will be able to:

define Contracts of Indemnity and Guarantee,

distinguish between a Contracl of Indemnity and a Contract of Guarantee,

list out the circumstance under which Contract of Guarantee become invalid.
describe the various provisioﬁs relating to the discharge of Surety from Liability.
* identify the rights of Surety. '

31 INTRODUCTION

As Contracts of Indemnity and Guarantee are a species of the gencral Contract, the
Principles of the general Coniract are applicable to them. The principles relevant to the Contracts
of Indemnity and Guarantee are provided in Chapter - 8 (Sections 124 to 147) of the Indian Contract
Act.

Let us now discuss different legal aspects relating to the Contracts of Indemnity and
Guarantee.

32 CONTRACTS OF INDEMNITY

A Contract by which one party promises to save the other party from loss caused to him by
the conduct of the promisor himself, or by the conduct of any other person, is called a Contract of
Indemnity. This is defined in Section 124 of the Contract Act. For example, A contracts to indemnify
B against the copsequences of any proceeding which Cmay take against B in respect of a certain sum
of Rs. 1,000/,. This is a Contract of Indemnity. A is called the Indemnifier and B is called the
Indemnity Holder. ' : : '




selling it. The auctioneer sells (he article. A recovers damages from {he auctioneer for selling away
his article. The auctioneer can fecover the loss from B, There is an im plied promise by B to save the
auctioneer from any loss that may be caused to him op account of any defect in B authority (o let the

A Contract of Guarantee is 3 Contract to perform the promise, or discharge the liability of
athird person in case of his default. The person who gives the guarantec is called the “Sure(y”
the person in respect of whose default the guarantee 1S given s called ‘Principal debtor’, and the
person to whom the guarantec is given s caljed the ‘Creditor’. A Guarantce may be either oral or
wrillen,

A that if B does not repay the loan, C wij) do so. This is g Contract of Guaraniee. Similarly, on
the request of B, A promises the employer of B thar il B makes a default he shall make good the

In a Contract of Guarantee there are three separate contracis which are as follows -

1 between the principal debtor and the creditor,

2, between the creditor and the surety; and

3. between the surcty and the principal debtor wherein the principal debtor Tequests the surety
to act as surety and impliedly Promises o indemnify the surety in case s surety incurs
liability.

For a Contract of Guarantee, there should be 3 liability, existing or future, enforceabie
at law. For example, a time barred debt isa non-enforceable obligation and the guarantee given
for this is not good. But a guarantee given for the debt of a minor is an exception to this, In Kashiba
Vs. Shripat, aminor’s debt was guaranteed; the Surety became liable a5 4 principal debtor although
the. debt transaction was void and unenforceahle,

—_—
34 DISTINCTION BETWEEN A CONTRACT OF INDEMNITY AND A CONTRACT OF
RANTEE

The distinctiong between the contract of Indemnity and Contract of Guarantee as follows -

1. In a Contract of Indemnity, there are two partics ; the indemnifier and (he indemnity .
holder. In a Contract of Guarantee there are three parties, the creditor, the principal debtor
and the surety,

2 In a Contract of Indemnity, the liability of the Indemnifier ig primary : in a Contract of
Guarantee, the Liability of the Surety is secondary Le., the surety is liable oniy if the principal
debtor fails to perform his obligations,

3. Ina Con[racg of Guarantee there is an existing debt or duty, the performance of which is
guaranteed by the Surcty. In a Contract of Indemnity, the liability of the indemnifier ariges
only on the happening of a contingency,

31
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4. In a Contract of Guararitce the surety, after he discharges the debt owing to the creditor,
can proceed against the principal debtor; in a Contract of Indemnity the loss falls on the
indemnifier except 1 certain special cases.

5. In a contract of guarantec it is necessary that the surety should give the guarante® at the
request of the debtor. Whereasin €ase of contract of indemnity, the indemnifier acts
independently without any request of the debtor or third party.

6. A Contract of indemnity is for the reimbursement of loss, but the contract of guarantec is for
the security of a debt or good conduct of an employee.

7. In contract of Indemnity there is only one contract i.e., between the indemnificd and the
indemnifier, whereas in contract of guarantiee there are three contracts one between the
principal debtor and the creditor, the second between creditor and  surety, and the third

between surety and principal debtor,

35 CIRCUMSTANCES UNDER WHICH CONTRACTS OF GUARAWTEE BECOMES
INVALID

A Contract of Guarantee becomes invalid in the following cases:

1. Misrepresentation : Any Guarantee which has been obtained by means of Misrepresentation
made by the creditor, of with his knowledge and assent, concerning 2 material part of
the transaction, is Invalid (Sec. 142). ’

2. Concedlment : Any Guarantee which the creditor has obtained by means of keeping silent
as to material circumstances is invalid. (Sec. 143). For example

G guarantees to C payment for iron to be supplied by him to B to the tune of 2000 tons. B and
C have privately agreed that B should pay five rupees pet ton beyond the market price, such
excess to be applied in liquidation of an old debt, This agreement is concealed from G. G
is not liable as a Surcty.

3. When C-Surety does not join: Where a person gives a Guarantee upona contract that the
creditor shall not act upon it until another person has joined it as Co-Surety, the Guaranie¢
is not valid if that othcr person does not join (Sec. 144).

4, Lack of essential eientents : A Contract of Guarantee is Invalid if it lacks oneor more of

essential elements of a Contract {e.g, if there is want of free consent or if the object is
illegal).

. Check your progress - 1

A agrees with Bio stand as a surety for Cfor a loan of Rs.1,000 provided D also joins him
as surety. D refuses o join. Is A liable as a surety ?

........-...........-.-.....-.....-.....-........... ..................................................................................................................
......................................................................................................................................................................
..............................................................................................................................

36 CONTINUING GUARANTEE

A Guarantee which extends to serics of transactions is called a Continuing Guarantce (Sec.
129). A Guarantec covering a single {ransaction may be called a Simple Guarantec OF Specific
Guarantee. '

For example, D, in consideration that B will employ C i collecting the rents of B's

zamindari, promises B 10 be responsible, to the amount of Rs. 5,000, for the collection and payment
by C of these rents. This is a Continuing Guarantec.




Revocation of Continning Guarantee : .
A Continuing Guarantee is revoked under the following circumstances :

1. By notice of revocation by the Sugety : The notice operates to revoke the Surety’s liabilitics
as regards transactions entered into after the notice. He, continues to be liable for
transactions entered into prior to the notice. (Sec. 130)

2. By the death of the Surety: “The death of the Surety operates, in the absence of a Contract
to the contrary, as a revocation of a continuing Guarantee, so far as regards future
transactions”. (Sec. 131). :

The estate of the Surety is liable for all transactions entered into prior to the death of the
Surety unless there was a Contract to the contrary. It is not necessary that the creditor must
- have notice of the death. !

: A Continuing - Guarantee is terminated under the same circumstances under with-a
surety’s liability is discharged.

3.7 SURETY’S LIABILITY

The fundamental principle about the Surety’s Liability, as laid down in Section 128, isthat the
liability of the suretyis co-extensive with that of the principal debtor. The Surcty may, however,
by an agreement place a limit upon his Liability,

For example, A guarantees to B the Payment of a bill of exchange by C, the acceptor. The hill
is dishonoured by C. A is liable not only for the amount of the bill but also for any interest and charges
which may have become due on it

(@)  Co - Extensive : The first principle governing  surety’s liability is that it is
Co-Extensive with that of the principal debtor. The expression “Co-Extensive with that of the
principal debtor” shows the maximum extent of the surety’s liability. He is liable for the whole of
the amount for which the principal debtor is liablc and he is liable for no more. For example, in
Nand Lala Vs, Suraj Mai, it was held that if the payment of a loan bond is guaraateed, the surety
is liable not only for the amount of the loan, but also for any interest and charges which may have
become due on it.

. Where there is a condition precedent to the surety’s liability, he will not be liable unless that
condition s first fulfilled, For cxample, in National Provincial Bank of England Vs. Brackenbury,
the defendant signed a guarantee which on the face of it was intended to be a joint and several

between the bank and the Co-guarantors to dispense with his signature, the defendant was held not
Lable. Where the liability is otherwise unconditional, the court canndt of its own introduce a condition
intoit. -

For example, in Bank of Bihar Vs., Damodar Prasad, the defendant Guaranteed a bank’s
loan. A default having taken place, the defendant was sucd. The trial court decreed that the bank

For example, as in Hobson Vs, Bass, he may expressly declare his guarantee be limited to a fixed
amount, that, e.g., “my liability under this guarantee shall not at any time exceed the sum of 2507,
In such a case, whatever may be owning_from the principal debtor, the liability of the surety
cannot go beyond the sum so specified. Thus in the case before the Andhra Pradesh High Court
{Yarlagadda Bapanna Vs. Devata China Yenkayya), a clauseina Contract of Suretyship making the
surety liable up to Rs, 15,000/- further declared that he would be liable for any amount that might
be finally decreed. It was held that the clause should be construed as meaning not exceeding
-~ Rs. 15/000/- ‘
33




38 - DISCHARGE OF SURETY FROM LIABILITY

The provisions relating to the discharge of Surety’s liability are laid down in sections 131
to 144 which are discussed hereunder.

1. By Revocation (Sec. 130): Ordinarily a guarantee is not revocable when once it is acted upon.
But section 130 provides that :

“A continuing Guarantee may at anytime be revoked by the surety, as to future transactions,
by notice to the creditor.” :

For example, A, in consideration of B's discounting, at A’s request, bills of exchange for C,
guarantees to B, for twelve months, the due payment of all such bills to the extent of 5,000 rupees.
B discounts bills for C to the extent of 2,000 rupees. Afterwards, at the end of three months. A revokes
the Guarantee. This revocation discharges A from all liability to B for anysubsequent discount. But

- Ais liable to B for.the 2,000 rupees, on default of C.

2. ° By Death of Surety (Sec. 131) : A continuing guarantee is also terminated by the death of the
surety unless there isa Contract to the contrary. Once again, the termination becomes effective only
for the future transactions. The surety’s heirs can be sued for liability already incurred.

3. By variation of terms (Sec. 133) Courts of law and equity have always taken zealous care of
asurety’s interest. “A surety is considered a favored debtor and his liability is fixed according to law”.
Initially a Contract of Guarantee may not be one of wtmost good faith, but once formed the duty of
almost good faith is imposed upon the creditor. The result of this concern of the courts for the
surety’s interest is that a surety is held discharged when, without his consent the creditor makes
any change in the nature of terms of his Contract with the principal debtor.

For example,

(a) A becomes surety to C for B’s conduct as a manager in C’s bank: Afterwards, B and C
contract, without A’sconsent, that B’s salary shall be raised, and that he shallbecome liable
for one-fourth ofthe losses on money. A-is discharged from his suretyship by the Variance
made without his cansent, and is not liable to make good this loss. '

(b) A guarantees C against the misconduct of B in an office to which B is appointed by C, and of .
which the duties are defined by an Actof the Legislature. By a subsequent Act the nature of
the office is materially altered. Afterwards, B misconducts himself. A is discharged by the
change from future liability under his Guarantee, though the misconduct of B isin respect of
a duty not affected by the Jatter Act. :

(c)  C agrees to appoint B as his clerk to sell goods at a yearly salary,” upon A’s becoming surety |
to'C for B’s duly accounting for moneys received by him as such a clerk. Afterwards, without -
A’s knowledge or consent, C and B agree that B should be paid by 2 commission on the goods
sold by him and not a fixed salary. A is not liable for subsequent misconduct of B.

(d) A gives to C a Continuing Guarantee to the extent of Rs.3,000 for any oil supplied by Cto
B on credit. Afterwards, B becomes embarrassed and without the knowledge of A, B and -
C contract that C shall continue to supply B with oil for ready money, and thai thc payment -
shall be applied to the then existing debts between B and C. A is not liable on his Guaraniee
for any goods supplied after this new arrangement.

{(¢)  C contractstolend B Rs. 5,000/- on the first of March. A guarantees repayment. C pays Rs.
5,000/-to B on the first of January. Als discharged from his liability, as the Contract has been
varied in as much as C might sue B for money before the first of March.

4. Release orDi.schargé of Principal Debtor: The surety is dischargcti by any Contract between
the creditor and the principal debtor, by which the principal debtor is released, or by any act or
omission of the creditor, the legal consequence of which is the discharge of the principal debtor.
(Sec.134). ' - '




(Subramaniy Chetiiar Vs, I.M.P. Narayanaswami Gounder). The Nagpur and the Kerala
High Courts have given similar decisions, For cxample -

A Contracts with B 1o Erowa crop of sugarcane on A’ land and to deliver it 1o B at a fixed
rate, and C guarantees A’y performance of thig Contract. B diverts a stream of water which g
neeessary for irrigation of A% land and therchy prevent him from }aisirlg the crops. Cis no longer
liable on his Guarantce, . .

5. Amangement wirh Pfiuc."pa!Deb(ar:Acnn[rac[ between the creditor and the principal debtor
by which the creditor makes a composition with, or prontises to give time Lo, or not to sue, the principal
debtar, discharges the surcty, unless the Surcly assenis to such Contracy {Scc. 135),

With a third person : But where a Contracy 1o give lime 1o the principal debtor is made by
the creditor with a third person, and nog with  the principal debtor, the surcty is not discharged,
(Sec. 136). '

For Example

C, the holder of ag overdue bil] of exchange drawn by D as surety for B, and accepled by
B, contracts with M 15 give time (0 B. D js not discharged.

0. Creditor’s forbearance 1 ste does ney discharge surery : Mere forbearance on the partof the
creditor o sue the principal debtor or (o enforee any other remedy against him does not, in the
absence of any provisions in the guarantee (o the contrary, discharge the surcty. (Sec. 137).

For Example;

() B owestoCa debt guaranteed by G. The debt becames payable. C does not suc B
forayear alicr the debt has become payable. G is.10q discharged from his suretyship.

(i) Failure to sye the principal debtor ungjj recovery is barred by Statute of Limitation
docs not operate as a discharge of the surcty. (Mohan Singh Vs, Ba Yi).

7. Release of the One Co-surety : Where there are co-surcties, a release by the creditor of one of
themdoes not discharge the others; neither doesit free the suretysorelcased from his responsibility
to the other surities, (Sec. 139). :

8. Act or Omission Impairing Suretv's Eventual Remedy : If the creditor docs any act which js

(@) C lends money 1o B on the securily of a joint and several promissory note made in C’s
favour by B and by S as surety for B, together with a bill of sale of B’s furniture, which
gives power to Cto sell the furniture, and apply the procecds in discharge of the note,
Subsequently. C sells (he furniture, but, owing to his misconduct and willul negligence,
onlya small price is realised. S is discharged from liaility on the note.

(b} . Sputs M as apprentice (o B, and gives 4 guarantee to B for M’s fidelity. B promises on
his part that he will, at lcast once g month, see M make up the cash. B omiis 1o sec this
" done as prontised, and M embezzles, S is pot liable to. B on hjs guarantce.

9. Loss of Security ; If the creditor loses or parts with any security given (o him by the
principal debtor at the time of Contract of Guaranice was entered into, the surety is discharged to
the extent of the value of the security, unless the surety consented (o the release of such security,
(Scc. 141), '

0. Miscellaneous - A Contract of Guarantee is invalid if it is obtained by means of misreprescn-
tation (Sec. 142). Silence as to malerial circumstances (Sec. 143), or if a Co-surety fails to join
according to the terms of the Contract (Sec, 144, .




Check your progress - 2

B is the principal debtor of A. C is the surety for the debt. A the creditor makes a promise (o
a neighbour of B to give time to B. Discuss the effect, if any, of this promise on the Contract of
Guarantee.

39 RIGHTS OF SURETY

A surety has certain rights against the debtor, creditor and co-sureties.
39.1 Rights against Principal Debtor

The surety has two rights against the principal debtor, viz, Right of Subrogation and Right
to Indemnity.

Section 140 provides for the Right of Subrogation.

Rights of surety on payment of performance, vhere a guaranteed debt has become due, or
default of the principal debtor to perform a guaranteed duty has taken place, the surety, upon
payment or performance of all that he is liable for, is invested with all the rights which the creditor
had against the principal debtor. '

When the surely has peid all that he is lial%le for, he is invested with all the rights which
the creditor has against the principal debtor. The surety steps into the shoes of the creditor. The
creditor had theright to sue the principal debtor. The surety may, therefore, sue the principal debtor
inthe rights of the creditor. Thus,for example, in Re Lampheigh Iron Ore Co. 11d. A director of
a company in liquidation guaranteed and paid the rents due from the company before the date
of the liquidation. Liquidation. It was held that he was entitled to stand in the place of the creditor,
and to use all remediesif need be, in the name of the creditor in any action to obtain indemnification
from the principal debtor for the loss sustained.

The right to indemnity is provided for in Section 145:

Implicd promise to indemnify surety : In_every Contract of Guarantce there is an implied
promise by the principal debtor to indemnify the surcty and the surety is entiticd to recover from
the principal debtor whatever sum he has rightfully paid under the Guarantee, but no sums which
he has paid wrongfully.

For Example :

(a) Bis indebted to C, and A is surety for the debt. C demands payment from A, and on
his refusal sucs him for the amount. A defends the suit, having reasonable grounds for
doing so, but is compelled to pay the amount of the debt with costs. He can rccover

from B the amount paid by him for costs, as well as the principal debt.

(b) C lends B asum of money, and A, at the request of B accepts a bill of exchange
drawn by B upon A to secure the amount. C, the holder of the bill, demands payment
of it from A, and on A’s refusal 1o pay, sues him upon the bill. A, not having reasonable

grounds for so doing, defends the suit, and has to pay the amount of the bill and costs.
~ He can recover from B the amount of the bill, but not the sum paid for costs, as there
was no real ground for defending the action.

Thus in every Contract of Guarantec there is an implied promise by the principal debtor to
indemnify the surety. The right enables the surety 10 cecover from the principal debtor whatever
sum he has rightfully paid under the Guarantee, but not sums which he has paid wrongfully.




3.9.2 Rights against Creditor »

A surety enjoys the following Tights against the creditor ;

1. Right to .S'ccm‘ilies:Surcty’s right to benefit of creditor’s securiges, A surety is entitled to the
benefit of Every security which the creditor hag against the principal debtor at the time when the

MOL and, 1f the creditor loses, or, without the consent of the surety, parts, with such security, the surety

ts dischirped (o the extent of the value of the security,

(1) ¢ advanccs 1 B, his tenant, 2,000 fupees on the Buarantee of A, ¢ has also 4 further

(h C, a/credi[or, whose advance to Bis secured by a decree, receives also g Guarantee for
' that advance from A, C alterwards (akes B’s goods in EXecution under the decree, and
then, withoyt the knowledge of A, withdraws the execution, A is discharged,

() A, as surety for B, makeg 4 bond Jointly with B to C, tosecure a loan from ¢ to B.

2. Right to Share Reduction - Whenever the liability of the principal debtor is Proportionately
reduced, the surety can take advantage of the same. :

3. Right of Set-off : The Surety is also entitled to the bencfit of any set-off or counter claim, which
the principal debtor might Possess against the creditor in respect of the samy transaction,

393 Rights against Co-Surities

Where a debt has been Buaranteed by more than Qe persons, they are called C()-Suretics.\

Effect of releasing 4 Surety (s, 138)

Where there are Several sureties for the same debt and the principal debtor has committed
a default, each surety is liable (o contribute equally to the extent of the default. For example, there
arethree suretjes and a defauit of three thousand rupees has taken place. Each surety must contribyge
onc thousand rupees,

The principle will apply whether their liability s Joint or several, under the same ordifferen
Contract, and whether With or without (he knowledge of each other.

The principle of Equal Contribution js subject to the maximum limit, if any, fixed by the surety
to his liability, Co-surities who are boundin differeng sumsareiiable (o Payequally as far as (h limits
of their respective obligations permit. For example, A, B and C are three suretics for a deby,
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A undertakes tobe liable upto Rs.200/-, B upto Rs. 400 /- and Cfor Rs. 600/-. The principal debtor
makes a default of Rs. 600/ -. Each surety must contribute Rs. 200/-. Butif the default is of Rs. 900 /
 then according to the principle of Equal Contribution, each would be tiable for Rs. 300/-, this being
more than the limit of Ass obligation, he can be required to contribute but only Rs. 200/-. The
remaining Seven hundred will be apportioncd between B and C equally.

The following examples will make the principle clear :

(@) A, B and C as sureties for D and enter into three several bonds, each in a different
penalty, namely, A inthe penalty of 10,000 rupees, B in that of 20,000 rupees, Cinthat
of 40,000 rupees conditioned for D’s only duly accounting to E. D defaults to the extent

of Rs. 30,000. A.B and C are lable to pay 10,000 rupees.

A BandCas sureties for D, and enter into three several bonds, cach in differcnt
penalty, pamely A in the penaity of 10,000 rupecs, B in that of 20,000 rupees. Cinthat
of 40,000 rupecs, conditioned for s duly accounting to E. D defaults to the

extent of 40,000 Rupees. A is liable to pay 10,000 rupecs, and B and C 15,000 rupees
each.

) AB and C as sureties for D, and enter into three scveral bonds, each in different
penalty, namely Ain the penalty of 10,000 rupees, B in that of 20,000 rupees, Cinthat
of 40,000 rupees, conditioned for D’s duly accounting to E. D defaults tothe extent of

70,000 Tupees. A, B and C have to pay cach the full penalty of his bond.

Let us turn to the Contract of Indemnity and se€ the rights of the Indemnity-holder when
sued as also the commencement of indmenifier’s lability.

Rights of the Indemnity - holder’s When Sued

~ The Indemnity - Holder is entitled to the following Rights which he is free to enforce provided
he has not acted outside the scope of his authority and has not contravened any of the specific
directions of the Indemnifier.

1. The Indemnity-Holder is entitled to recover all damages which he might have been
_compelied fo pay in any suit in respect of a matter covered by the Contract.

2. The Tndcmnity-Holder s entitled to recover all costs incidental to the institutions
or defending of the suit. But the party indemnified cannot recover costs when he has
not acted as @ prudent man in defending the action agatnst him or has not been

authorised by the indemnifier to defend the suit or where the costs incurred have been
unreasonable in amount.

3. The Indemnity-Holder is entitled to recover all sums paid undet and compromise of
any such suit, provide the compromise was not contrary to the directions of the
indemnifier and it has been made on the best available terms. The Indemnity-Holder

must have acted prudently in making such a promise (Sec. 125).

1t is to be noted that a Contract of Indemnity being a specie of the general Contract, must
therefore satisfy all essentials of a Valid contract such as competent parties, free consent, lawful
object ete. otherwise it will not be Valid.

For example : A agrees o :ndmenify B for all consequences which may arisc as a result of his
(B) giving a good beating 10 C. The object being unlawful the Agrecment is also void.

3.10 COMMENCEMENT OF INDMENIFIER’S LIABILITY

If the Indemnity-Holder had incurred an absolute Jiability, he has the right to call upon the
indemnifier Lo save him from that lability and pay it off. :

For example : ALtd. was acting as commission agents for P for purchase of goods for him.
A. Ltd. bought certain goods for P, which P failed to take. As a result of this the supplier sued the
company and became entitled to recover a certain amount as damages {rom the Company. Before
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A. Ltd. could pay the supplicr, it, weng into tiquidation, It was held that the offi
of A. Lid. coulyg recover the amoy '

A Contrac by which ong party promises 1o save the other party from loss caused (o hin, by
the conduet of promisor himself of by the condue of any other person is calied 5 Contract of
Indemnigy.

The person who promiscs 1o ma
the person whoge loss is to be made good is called the Indemnified of Promisce (Seetion 124),

A Contraet of Guarantee js 4 Contract 10 perform the promjge or discharge the lability of 4
third person in casc of his defayly. The person who gives (he guarantee is called (he Surety; the

person g, respeet of whoge defaull the Guaraniee g gven is called 1he Principa] Debtor; and the
Person 1o whom 1he Guaranice js given is called (he ‘Creditor (Section 126).

The Contracgs of Indemnity ang Guarantec are 4 species of (he general Contract. As such

L. T a Contrae nﬂndcmnily, there are 1w partics. In 4 Contract of(iuarzmtce, there

2, Ina Contracg of [ndmentiy, (he hiahility of the indmenificr i primary; in 4 Contracg of
Guarantee, the bability of (he Surcty is sccondary i, (he surety is lighle only if the
principal dehor fails 16 perforn, kis oblipations,

3. Ina Contrag of Guarantee thereis agn cxisling debt or duty, the performance of which
IS guaraniced by the Surety. In a Contrget of Indem nity, the liabtlity of the indemnificr
arises only on the happcning of a contingency, '

4, Ina Contrag of Guaranteg e surety, after he discharges the depy owingtothe creditor,
can proceed againgg the principg] debior; in Contract of Indcmni[y, the loss fallg
on the Indemnifjer exceplin certain special cases. '

A surety g discharged from liability by rcvocation, by deagh of surity, by variance, by release
o discharge of principal debior, by 4 contractual arrangemen with principal debtor, by reloase of ong
Co-surity and by loss of Security,

A Answer the tollowing in 15 lines each :

A, Band Care SUretics 1o D for 4 sum of R$. 3000 Tent 1o E.E. defaults in Payment. Decide
the liability of cach suregy.
2 A contracts to indcmnity B against the consequences of any proceedings which ¢ may take
against Bin respectof a certain claim. I » Contract uflndcmm'ly ora Contract of ¢ Uarantee,
BowestoCg debt guaran(ee by A. The deby becomes payablc. C doe ot suc for a year afier

W

“The h'ability of surety iy Secondary”, Di;cuss. -
The liability of 3 Surety is co-existensive with that of (he principal debior. Comment. 30
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B. Answer the following in 30 lines each :

3. Explain the law relating to continuing guarantce
9 Discuss the rights of the indemnity-holder when sued. : '
10.  Explain the circumstances in which a surety is discharged from Tability.

b B e s 7y ST
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315 GLOSSARY
1. Contract of Indemmnity : A contract by which one party promisés to save the other
from loss caused to him by the conduct of the promiser
himself, or by the conduct of any other person.

2. Contract of Guarantec A Contract to perform the promise, OF discharge the
fiability of a third person in case of his default.

3. Continuing Guarantee : A guarantee which extends to series of {ransactions.

4, Indemnilier : The person who promises 10 make good the loss.

5. Indemnilied : The person whose Joss is to be made good.
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40  AIMS AND OBJECTIVES

This Unit discusses the provisions of the Indian Contract Act relating to the Contract of
Bailment and rights and dutics of the Bailer and Bailec.,

Alter studying this unig you will be able to
* define Bailment
list out the characteristics of the Bailment
* state the rights of the Bailee
* outling the duties of the Bailor and Bailce

identify the circumstances under which a Contract of Bailmicnt shall be terminated

4.1 INTRODUCTION

Contract of Bailment i another special class of Contract. The different provisions relating
Lo the Contract of Bialment are dealt with-in chapter 9 of the Indian Contract Act. There are
SCparate acts which deal with special types of bailments, The Contract Act, therefore, does not
deal with all types of bailments. All the general principles underlying contracts of bailment are

42 BAILMENT

“A bailment is the delivery of goods by onc person to another for some purpose, upon g
contract that they shall, when the purpose is accomplished be returned or otherwise disposed of
aecording to the directions of the person delivering them - (Sec. 148).

The person delivering the goodsis called the “Bailor’, The person to whom theyare delivered
is called the ‘Bailee’. The transactions are called ‘Bailment’,

For exampie, (a) A lends his book to B; (b) A delivers a pento Bfor repair; (c) A gives B his
watch as security for a loan, In these case there is contract of bailment and A is the bailor and B is
the Bailee. '
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43

CHARACTERISTICS OF BAILMENT

The following are the Characteristics of bailment.

Delivery of Possession : The first important characteristic of bialment is “the delivery of
possession” by onc person 10 another, “Delivery of possession” for this purpose should
be distinguished from mere «custody”. “One who has custody without possession like a
servant, or a guest using his host’s goods is not 2 bailee”. The goods must be handed over to
the bailee for whatever is the purpose of bailment. Once this is done, a bailment arises
irrespective of the manner in which it happens.

The plaintiff, an old customer, went info a restaurant for the purpose of dining there.
When he entered the room a waiter took his coat without being asked and hung it on a hook
behind him. When the plaintilf rose to leave the coat was gone. (Ultzen Vs. Nicolls)

What the waiter did might be no more than an act of voluntary courtesy towards the
plaintiff, yet the restaurant keeper wan held liable as a bialee. The waiter by taking the coat
into his possession had relieved the plaintif ofits carc and had thus assumed the responsibility
of a bialee. Tt is he who selected the place where the coat should be put.

if the customer had instructed the servant where and how the coat should be put, the
result, perhaps, would have been otherwise. A decision of the Madras High Courtillustrates
this.

A lady handed overto a goldsmith certain jewels for the purpose of being melted and
utilized for making new jewels. Every evening as 500N as the goldsmith’s work for the day was
over, the lady used to receive half made jewels from the goldsmith an put them into a box
in the goldsmith’s room and keep the key in her possession. The jewels were lost one night.
But the lady’s action agatnst the goldsmith failed, with the court saying; “Any bailment that
couldbe gathered from the facts must be taken tohave come to an end asso0On as the plaintff
was put in possession of the mclied gold. Delivery is necessary to constitute bailment.
The mere leaving of aboxina room in the defendent’s house, when the plaintiff hersell took

away the key, cannol cerlainly amount to delivery within the meaning of the provision in
Section 149",

Delivery of possession is thus of two kinds, namely, (1) Actual delivery and (2)
Constructive delivery. When the bailor hands over to the bailee the physical possession of
the gocds, it is called “actual delivery” «Constructive delivery” takes place when there isno
change of physical possession, goods remaining where they are, but something is done which
has the effectof putting them in the possession of the bailes. For example, delivery of arailway
receipt amounts to delivery of the goods.- '

Delivery should be upon Contract : Delivery of goods should be made for some puUrposc and
upon a Contract that when the purpose is accomplished the goods shall be returned to the
bailor, When aperson’s goods go into the possession of another without any contract, there

is no bailment within the meaning of its definition in Section 143.

For example, in Ram Gulam Vs. Government of U.P., the plaintiff’s ornaments, having
been stolen, were recovered by the police but while they were in police custody, they were
stolen again. The plaintiff’s action against the State for the loss was dismissed. In this cas¢
it was held that the obligation of a bailee is a contractual obligation and springs only from
the contract of Bailment. It cannot arise indcpendently of a Contract. In this case the
ornanients were not made over Lo the Governnient under any Contract whatsoever..... The
Government, therefore, mever occupied the position of a bailee and is not liable as such to
indemnify the plaintiffs.”

Delivery should be upon some condition : Bailment.of goods is always made for some purpose
and is subject to the condition that when the purpose is accomplished the goods will be
returned tothe bailoror disposed of accordingto his mandate. If the personto whom the goods

are delivered is not bound to restore them to the person delivering them or 1o are deal with
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them according to his directions, their rclationship will not be that of bailor and bailce. For
example, in Secretary of State Vs, Shco Singh Rai, the plaintiff delivered to the Treasury
Officer at Merut nine Government promissory notes for cancellation and consolidation into
asingle note of Rs. 48 0)()). The defendents servants misappropriated the notes. The plaintiff
sued the State 10 hold them responsible  as bailees. But his action fatled. There can be no

was not bound to return the same notes, nor was itbound to dispose of the surrendered notes
in accordance with (he plaintiff’s dircetions.

It 15 this feature of bailment which distinguishes it from many other transactions of the
same kind. A

4.4

RIGHTS OF THE BAILOR

The following are the rights of the Bailor -

Right of termination - The Bailor has (he right to terminate the batlment and claim damages,
ifany, if the conditions ol bailment are disobeyed by the bailee; ¢.g,, the bailec uses the goods
bailed in a manner inconsistent with the conditions of hailment.

For instance, A lends B on hire, a horse for riding. But B uses the horse for drswing his
carriage. A can terminate the contract of bailment,

Right to demand return of goods any time in case of Gratuitous Bailment : In (he case of a
Gratuitous Bailment, the bailor can demand back the goods bailed at any time he chooses in
spite of the {act that he had lent them for a fixed period or for a specified purpose. But
il the bailee has in this casc acted in such a manner that the return of the goods hefore the
stipalatéd time would causce loss greater than the benefit which he has derived, the bailor
shall be asked to indemnily him for the. loss if he compels immediate return of the specified
object. :

Enforcement of Rights : The duties of the bailee arc the rights of the bailor and he can suc
the bailee for their enforcement.

.

4.5

RIGHTS OF THE BAILEE

N

The following arc the rights of the Bailee :

Right to interplead : If a person, other than' the bailor, claims (he goods bailed, the bailee
may apply o the court 1o stop the delivery of the goods 1o the bailor and to decide the title
Lo the goods.

Right against the third person : I a third person wronglully deprives the bailee of the use or
possession of the goods bailed, or cavscs them any injury, the bailce is entitled to sue such
remedics as the owner might have uscd ina like case if no bailment has been made. The
bailee can thus bring a suit against a third person for such deprivation or injury.

Right of particuiar lien Jor payment for service : Where the bailee has (a) in accordance with
the purpose of bailment, (b) rendered any scrvice involving the cxercise of labour or skill,
(c) inrespect of the goods, he shall have, in (he absence of acontract to contrary, other right
toretain such goods until he receives due remuneration for the scrvices which he has rendcred
in respéct of them, the bailce has, however, only a right to retain the article and not to sell
it. The services must have entirely been performed within the time agreed or a reasonable
time and the remuncration must have become due. This tight of particular licu shall be
availablc only against the property in respect of which skifl and labour have been-used. The
following examples will make the point clcarer,

(i) A dclivers arough diamond o B, a jewelcr, tobe cut and polished, which is accordingly
done. B is cntitled to retain the stone till he s paid for the services he has rendered.
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(ii) A gives cloth to B, a tailor, to make it into a coat. B promiscs A to deliver the coat as
soon it is finished and to give (hree months credit for the purpose of tailoring charges.
B is not entitled to retain the coat until he is paid.

Rights of General lein + Bankers, faclors, wharefingers, Attorneys of a High Court and policy
Lrokers willbe entitled to retain as asecurity fora general balance of account any goods bailed
{othem in the absence ofa contract {othe contrary. By Agreement other Lypes of baileesmay
also be given this right of general lien.

Right to Indemnity © The bialce is entitled to be indemnified by the bailor for any loss accrucd
to him by reason that the bailor is not entitled to make the bailment or to receive back the
goods or togive dircctions respecting them. It {he bailor has no title to the goods, and the bailce
in good faith delivers them back to, or in accordance with the directions of the bailor, the
bailee shall not be responsible 10 the owner in respect of such delivery. The batlee can
also claim all the necessary CXpenses incurred by him for the purpese of gratuitous bailment.

Right to claim Compensation {1 case of Fanlty Goods A bailec is entitled to have received
compensation from the bailor for any loss caused 1o him due to the failure of the bailor to
disclose any faults inthe goods known o him. I the bailment is for hire, the bailor will be
‘liable to compensale the bailee cven though he is not aware of the existences of such faults.

Right to claim necessary expenses : Where the bailee is nol toreceive any remuneration for the
work to be donc by him as per the terms of the bailment, he is cntitled to recover from the
bailor all necessary expenses incurred by him 1 or the purposc of bailment.

Right of delivery of goods to any oie of the several joint bailors of goods : Delivery of goods
to any one of the several joint bailors of goods will amount Lo delivery of goods to all of them
in the absence of any contract to the contrary.

4.6

DUTIES OF BAILOR

The following are the duties of the baitor

To disclose the faults in goods bailed : Section 150 makes adistinction between a gratuitous
bailor and a bailor for reward and provides as follows.

a) A gratuitous bailor is bound (o disclose to the bailee only the defects known 10 him in
the goods bailed. He is not liable for defects of which he 1s not awarc.

For cxample. A lends ahorsc, which he knows to be vicious, to B. He does not disclose
the fact that the horsg is vicious. The horse runs away. B is thrown and injured. A is
responsible to B for damages sustained.

b) A bailor for reward is responsible for all defects in the goods bialed. Whether known
{0 him or not, it is the duty of the hailor to supply goods as fit {or the purposc for which
they are hircd as reasonable care and skill.

A hires a carringe of B. The carriage is unsafe though B is not aware of it, and A is
injured. B is responsible to A for injury.

To repay necessary cxpenses in case of gratuitous bailment Where the bailee is not to
receive any remuneration for his scrvices, it is the duty of the bailor to repay all the necessary
cxpenses incurred by the hailee for the purpose of bailment. Thus a horse is bialed without

reward for safe custody, it is the duty of the bialor to reimburse the bailee for usual fecding
EXpenses. :

To repay any ‘extrodinary’ expenses in case of non-gramiious bailment : Where the bailee is to
receive any remuncration for his services, it is the duty of the bailor to bear extrodinary
expenses. A bails a horse (0 B for safc custody and agrees to pay Rs. 20/- per day as custody
charges. Though B has taken utmost care the horse fell iil, and had incurred Rs. 200 towards
medical expenses. It is the duty of A to reimburse B Rs. 200/-.




4, To indemnify byijee - In case of defective title the bailor js bound to indemnify the bajlee for
any loss suffcred

s To receive back (he &20ds : Bailor is €xpected to take back the goods from the baile 45 soon
asthe purposc is accomplished or after (he expity of the term of bailment.  Otherwise the
bailee is cmijiled toreceive compensation from the bailor for the sale custody of such goods,

Check you; progress - 1

A lends a horse (o B, which he knows to be vicious, A docs not disclose the fae of viciousnesg
ofthe horse to B. The horsc runs away. B is thrown angd injured. Can B claim damages Lrom A for
the injury caused 2

_ -
47 DUTIES OF THE BAILEE

I. T take reasonapie carc = The bailee is bound to take as much care of the goods bailed (o
him as a man of ordinary prudence would under similar circumstances of his own goods of
the same bulk, quality and value a5 the goods bailed. 11 will not make any difference whether
the bailment is gratuitous or is for reward. If any Joss is caused to the poods inspite of such
reasonable care by the bailee, he shall not be liable for the loss. The bailee should be held
lable for all logsee duc 10 his ncgligence, He shall be held Tiable for ne having taken
reasonable care of the goods bailed as » prudent man would have Lakenin all such cases where
2oods bailed arc used f,r any purposc other than that specified in g he terms of the agreement.
However, 4 baiiee will ncither be liable for any losg resulting from' the aetion of the third
partics over which the bailee has no control nor will he he liable for destruction ordeterior
ation of the things bailed if he has taken the amount of care required of hine  “hg following
examples will explain the point .

(0 Adclivered o B certain gold ornaments for safe custody. B kept the ornamens ma
locked safc and kept the keyin 4 cash box in the same room. The room was on the
ground floor and was locked from outside, and therefore was casily accessible to
burglars. The ormaments were stolen, Ty was heldthat the bailee dig nottake reasonable

care, and thercfore, was liable for the logs,

(1) A deposited his goods in B’s godown. On accouat of unprecedented flaods, apart
of the goods was damaged. It wag held that B was not liable for the loss. The fact thag
balice’s goods were also lost or damaged with those of the bailor canney be taken as
areasonable proof of hig having taken reasonable care of the goods. In case the goods
are 1ost from the bailec’s custody, it is hig duty to take reasonable steps for recovering
then, -

2. Liability for the qets of servants : A bailee is liable to compensate the bailor for any damage
done (o the thing bailed by the negligence of his servants acting in the course of their
employment, He may, however, progect himsell from such loss by a special Agrecment with
the bailor.

For example, A, an owner of a car, lefi it for sale with a broker, The receipt contained 4
clause, “customers’ carg are driven by our men at the customers’ sole risk”. The car was sent
out by the broker, in charge of one of his drivers to be shown to a prospective purchaser and

\
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was damaged on account of the negligence of the driver. In a suit by A against the broker,
it was held that the broker was not responsible for the damage on account of the said clause.

To use goods accordingto the conditions ofbailiment The bailee must usc the goods according
(o the conditions of the Contract of Bailment or the directions of the bailor. He shallbe held
liablc for compensation t0 {he bailor if any damage is caused to.the goods because of his
unauthorised use. Liability on this account will arise cvenif the bailee is not found to be guilty
of any negligence and if the damage is due fo an accident. The bialee must not do any act with
regard to the goods bailed which is inconsistent with the terms of the bailment; otherwise the
Contract shall become Voidable at the option of the bailor and the bailee shall be held liable
to compensatc for any damages caused to the goods.

The following cxamples will explain this point :

Q) A lends his horse to B 10 be used for riding by kim only, B allows C, a member of his
family, toride the horse. C ridcs with care but the horse accidentally falls and is injured.
What remedy has A against B ?

A can claim damages from B for the injury caused to the horse from unauthorised use.
B in this case has failed touse the horse according {0 the conditions of the bailment. and,
therefore, he shallbe liable to pay compensation 10 the bailor for the damages caused
to the horse because of his unauthorised use.

(i) A hires a motor car from B expresslytogoto Agra. A goesto Meerut and in the course
of his journey meets with an accident, wherein the car is completely smashed. Can
B claim compensation from A for the loss of his car?

B can certainly claim compensation from A for the destruction of his car. Loss in this
casc has been caused due to the breach of an express condition by AL A made an
unauthorised use of thecar. Instead of going to Agra, he went to Meerut and, thercfore,
he shall be held liable to compensate A for the loss of his car.

Must not mix up the goods with his own goods : The bailee is not entitled to mix up the goods
bailed with his own goods except with the consent of the bailor. If he, with the consent of the
bailor, mixes the goods bailed with his own goods, both the partics chall have an interest
in proportion to their respective shares in the mixture thus produccd.

If the bailee, without the consent of the balior, mixed the goods bailed with his own
goods and if the goods can be separated or divided, the property in the goods remains in
the parties respectively. Then the bailee is bound to bear the ¢Xpenses of separation and
division and any damages arising from the mixture.

If the bailee, without the consent of the bailor, mixes the goods of the bailor with his
owngoods in such a mannet that it is impossible to separate the goods bailed from the other
goods and deliver them back, the bailor is entitled to compensation by {he bailee for the loss
of the goods.

For cxample,

) A bails 100 bales of cotton marked with a particular mark toB. and B, without A’s

consent, mixes the 100 bales with other bales of his own, bearing a different mark. A

;s entitled to have his 100 bales returned, and B is bound to bear all the expenses in the
separation of the bales and any other incidental damages.

(1) A bails a barrel of imported flour worth of Rs.45to B. B, without A’s consent, mixes
the flour with country flour of his own worth only Rs. 25 a barrel. B must compensate
A for the loss of his flour.

To reaun the goods The bailee must return OF deliver the goods bailed according to the
dircction of the bailor on the expiry of the time of bailment or on the accomplishment of
the purposc of bailment, Thebailee shallbe responsible to the bailor for anyloss, destruction




or deterioration of the goods from the date of the expiry of the Contract of Bailment, if he
fails to return, deliver, or tender the goods at the proper time,

For example,

For example, A Ieaves a cow in the custody of B, The Cow gives birth to a calf. B is bound
to deliver the calf as well as the cowto A,

7. Muser
Hem

........................................................................................................................................................................
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48  TERMINATION OF BAILMENT

A Contract of Bailment is terminated in the following circumstances -

1 On the expiry of the Stipulated period : 1f the goods were given for a stipulated period, the
Contract of ‘Bailment shall terminate after the expiry of such period, :

2. On the fulfilment of the purpose : If the goods were delivered for a specific purpose, the
bailment shall terminate on the fulfilment of that purpose.

4, By Death : A gratuitous bailment terminates upon the death of either the bailor or the bailee,

Finder of Lost Goods : A finder of goods is a bailee, with all his rights and liabilities, as against the
real owner, and an owner a5 against the rest of the world,

A finder can sell the property found ;

1. Where the owner cannot with reasonable deligence be found, or
2. When found, he refuses to pay the lawful charges of the finder; and
3 If the thing is in danger of perishing or losing the greater part of its value or when the
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railways, and carriers by inland navigation, are common carriers. Carriers by sea for hire are not
common carriers and can limit their Liability. The railways in India are nOwW COmmMOoNn Carners.

Inn-Keepers : In India the liability of Inn-keepers or hotel-keepers in respect of goods belonging,
to guests appears o be that of a bailee. '

Pledge : A pledge or a pawi is a Contract whereby an article is deposited with a lender or pr‘omiscd
as security for the repayment of a loan or performance of a promise. The bailor or depositor is called
a Pledger or Pawner and the bailee or depositee the Pledgee or Pawnee.

The Pawnee must take reasonable care of the goods pledged with him. He must not use the

goods pledged, and if he does so, he may be fiable for any loss caused by the user.

Rights of Pawnee : A pawnee gets special propertyin the goods pawned, and he can retain them until
payment of the principal, interest and any other expenses. 1f the debtor fails to pay on the stipulated
date, the pawnee may, after giving due notice, sell the goods pawned, and if there is any deficiency,
sue for the balance. Any surplus must be paid over to the debtor.

49 PLEDGE BY NON-OWNERS

The following non-owners can also make a valid pledge.

1. Mercantile agents © A mercantile agent in possession of goods with the owner’s consent
can pledge the goods. A seller in possession of goods may pledge toapawnce who acts in good
faith and who has no notice of the sale to the buyer. The buyer in possession of the goods

with seller’s consent may pledge them before payingthe price. A person with Limited interest
in the goods (e.g morlgagor, a person ifn possession under Voidable Contract) may pledge
the goods. A thief cannot create & valid pledge of stolen goods, as he has no title-to them
and therefore can given none.

2. Person in possession under voidable contract : A person having possession of goods under
voidable contract can make 2 valid pledge of the goods, provided the contract has not been
rescinded at the time of pledge and the pledgee has acted in good faith and without notice of

the pledgers defect of utle. '

For example, where A purchases a ring from B by coercion and pledges it with C -
before the contract is rescinided by B, The pledge is valid. C will get a good title to the ring
and B can c_mly claim damages from A.

3. Pledger having limited interest - Where a person pledges goods in which he has only a limited
interest, the pledge 18 valid to the extent of that interest.

4. Seller in possession of goods after sale ! Once the goods are sold, the seller is no more owner
of the goods, but a pledge created by him is valid, provided the pawnce acted in good faith
and had no notice of the sale of goods to the buyer.

5. Buyer in possession of goods under aft ‘Agreement {0 sell’ - Where abuyer under anagreement
to sell, where inthe goods to become the property of the buyer on fuifilment of certain
conditions or an expiry of some time, obtains possession of goods with the seller’s consent but

before the payment of price if he pledges them, the pledge is valid, provided the pledgee acted
in good faith and had no notice of the pledgee acted in good faith and had no notice of the
pledger’s defect in the title of the goods pledged. :

6. Co-owner in possession . One of the several joint owners of goods in sole-possession there
of may make a valid pledge of goods with the consent of the other co-OWRErs.

410 SUMMING UP

A ‘Bailment’ is the delivery of goods by one person to another for some purpose, upon a
Contract that they shall, when the purpose is accomplished, be returned or otherwise disposed of




The important characteristics of Bailment are -

1 Delivery of Possession; 2, Delivery should be upon Contract; 3. Delivery should be upon
some conditio_n;

The Rights of Bailor and Bailee
The rights of the Bailer are;

i) Right of termination; ii) Right to demang return of goods in any time in case of gratuitous
bailment; iif) Enforcemeny of Rights,

The rights of the Bailee gre -

i) Right to int_erplead; i) Right against the third Person; iii) Right of particular lien for payment

or scrvice; iv) Rights of Genera] Lien; v) Right of Indmenity, vi) Right to claim
coOmpensation in case of Faulty-goods; vii) Right to claim necessary expenses; viii) Right
to delivery of £0ods to any one of the several joing bailors of goods,

Duties of Bailer any Bailee
1. Duties of Bailor

a) Duty to disclose the faults in £oods bailed

b) Duty to Tepay expenses in case of gratuitous bailment

c) Duty to repay any “extrodinary €Xpenses in case of non-gratuitous bailement.
d) Duty to indemnify bajlee,

e) Duty to receive back the goods bailed
2, Duties of Bajjee-

a) To take reasonable care;

b)  Touse goods according to the conditions of bailment;
c) Must not mix up the goods with his Own goods;

d) To return the goods;

€) To return any increase or profit from the goods;

f) Must not set Up an adverse title,

T_ermination of Bailment

A Contract cum Bailment is terminated ~

1 On the expiry of the stipulated period:

2. On the achievement of the object;

3. On the inconsistant use of goods bailed. A Gratuitous Bailment can be terminated by

the bailor at any time regardiess of a specified time or purpose of the bailment,

411 CHECK YOUR PROGRESS : MODEL ANSWERS

1 Yes. B can claim damages from A for the injury caused becauseif is the duty of A, the bailor
according to Sec. 150, to disclose the viciousnesg of the horse to B, the bailee.

2. Under Section 151, X can hold the proprietor fiable for the loss on account of his faiture (o
" takea reasonabie care,

412 MODEL EXAMINATI ON QUESTIONS

A, Anaswer the following in 15 lines each :

L Rfindsa costly watch and after making reasonable efforts totrace th
buys

€ owner, sells it to P, who
itin good faith and without having the knowledge that R Was merely a finder. Can the
true owner recover the watch from P?

49




X giveé cloth to Y, a tailor, t0 make into a coat. Y ptomises X to deliver the coat as 00N aS

50

2.
itis finished and togive threc months’ credit for the payment of the price.Is Y entitled toretain
the coat until it is paid? Explain.
3. P hires a carriage of R. The carriage is unsafe though R is not aware of it, and P is injured.
Is R responsible to P for the injury? Decide.
4, Definec Bailment.
5. How does a Bailment differ from a Pledge?
6. When is a Pledge created by non-owners valhd?
7. In Bailments, what factorsare considercd in determining whether OF not the bailee has taken
reasonable care of the goods bailed?
B. Answer the following in 30 lines each :
8. What are the rights and duties of a bailor and a bailee?
9. What are the rights and obligations of 2 finder of goods?
10.  Explain the rights of the bailor when the bailee mixes goods bailed with his own goods.
-
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414 GLOSSARY
1. Bailment : The delivery of goods by onc person to another for some
purpose,upona Contract that they shall, when the purposet
is accomplished, be returned or otherwise disposed of
according to the directions of the person delivering them.
2. Bailor : The person who delivers the goods is called Bailor.
3. Bailee : The person to who the goods are delivered is called the
‘Bailor’.
4. Pledge : Apledgeisa contract of delivery of goods as a security for

the repayment of loan.
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5.0 AIMS AND OBJECTIVES

The provisions relating to the Law of Agency, namely esse-atials of Agency, Kinds of Agency,
and duties and rights of Agency are discussed in this lesson.
After studying this Unit, you will be able to
define the term Agent and explain the nature of Agency
outline the essentials of Agency
differentiate between an Agent and a Servant and An Agent and a Bailee.
identify the different kinds of Agents and the methods of creation of Agency
understand the Rights and Duties of an Agent.

51 INTRODUCTION

The complexity of modern business are such that it would not be possible to any single person
to transact all the business transactions alone. This necessitates a businessman to depend onservices
of another person inorder to effectively run his business. Such persons who act on behalf of the
business people are known as Agents. The legal provisions relating to Agency are contained in
Sections 182 through 238 in Chapter 10 of the Indian Contract Act 1872.

5.2° DEFINITION AND NATURE OF AGENCY

“An ‘Agerit is a person employed to do any act for another or to represent another in dealing
with a third person” - Sec. 182,

The person for whom such an act is done, or who is so represented is called the Principal. P
appoints X to buy 50 bales of cotton on his behalf. P is the Principal and X is his Agent. The
relationship between P and X is called Agency.
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There are three possible bases of Agency by Estoppel :
(a) A person can be held out »s an Agent although he is actually not so - Example (i) above.

(b) A person acting as an Agent may be held as having more authority than he actually
has - Example (ii) above,

(¢) A person may be held out as an Agent after he has ceased to be so.

Section 237 provides as follows : “When an Agent has, without authority, done acts or

incurred obligations to third persons on behalf of his Principal, the Principal is bound by such acts
or obligations if he has by his words or conduct induced such third persons to believe that such acts
or obligations were within the scope of the Agent’s authority”.

Examples:

a) A consignsgoods to B for sale and gives him instructions not to sell below astipulared
price. C, being ignorant of B's instructions, enters into a contract with B to buy the
goods at a price lower than the reserved price. A is bound by the Contract.

(b) A entrusts B with negotiable instruments endorsed in blank. B sells them to C in
violation of private order from A. The sale is Valid.

Agency of Necessity : Circumstances sometimes force a person to act on behalf of another
without any express authority from him. In such cases an Agency of Necessity is said to be
created.

Three conditions must be satisfied before an Agency, can be created by Necessity : (a)

1t must be impossible to get the Principal’s instructions. (b) There must be an actual necessity for
acting on his behaif. (c) The Agent of Necessity must act honestly in the interest of the parties
concerned. ‘

Examples :

(i) The Captaiﬁ of a ship finds himself in a distant port without money. The owner cannot
be contacted. The captain can pledge the ship for obtaining money. He will be
considered the Agent of the owner by Necessity.

(i)  Ahorse,sentbyatrain, arrived at Station with no one to receive it. The railway company
fed the horse. It was held that the railway company was an Agent to Necessity and was
entitled to recover the money from the owner - G.N. Rly. Vs, Swaffield.

Husband and Wife : A wifc is an Agent of Necessity having powers to pledge her husband’s
credit for necessaries of life, when she is not properly provided for by him or when she hasbeen
deserted by the husband. But if the husband gives her a sufficient allowance, she has no
authority to pledge his credit and can never be the Agent of Necessity.

The general rule is that the wife is not the Agent of her husband and the husband is not
the Agent of his wife. But one of them may be the Agent of the other by express appointment
by holding out, by ratification, or because of necessity.

Agency by Ratification : ‘Ratification’ means the subsequent adoption and acceptance of an
act originally done without instructions or authority. P buys ten maunds of wheat on behalf
of Q. Q did not appoint P as his Agent and did not instruct him to buy wheat for him. Q may,
upon hearing of the transaction, accept it. If he does so, the Act is ratified and P becomes
his Agent with retrospective effect.

5.7

EFFECT OF RATIFICATION

L
“Where acts are done by one person on behalf of another, but without his knowledge or

authority, he may elect toratify or to disown such acts. If he1 atifies ihem, the same effects will follow
as if they had been performed by his authority.” - Sec. 196,




Ratification may be cxpress or implied, i.e., it may be by express words or by conduct -
Sec. 197. -

Examples of Implied Ratification :

(i) D, without authority, buys goods for B. Afterwards B sells them to C on his own
account. B’s conduct implies a Ratification of the purchase made by D for him.

(i) D, without B’s authority lends B’s money to C. Afterwards B accepts interest on the
money from C. B’s conduct implies a Ratification of the loan,

Ratification when validly made is retrospective in operation. i.., it relates back and dates
from the time when the Agent entered into the contract.

Conditions : To be valid, a Ratification must fulfil the following conditions.

1. The Agent must expressly Contract as Agent. A man cannot enter into a Contract in his own
name and later shift it on to a third party.

2. The act tobe ratified must be a lawful one. There can be no Ratification of an illegal or an act
which is Void.

3. Ratification must be made within a reasonable time.

4. No Valid Ratification can be made by a person whose knowledge of the facts of the case is

materially defective - Sec. 198,

5. Ratification must be of the whole Contract. There cannot be partial Ratification and partial
Rejection. Sec. 199.

6. . For Valid Ratification, the Agent must have a Principal who is in actual existence at the time
of the Contract. For example, a company cannot ratify a Contract entered into by a promoter
onits behalf before the company came into existence by incorporation,

7. The Principal must have contractual capacity on the day of the Contraét and on the day of its
Ratification.
J 8. Ratification is not valid where the effect of Ratification is to subject a third person to damages

or to terminate any right or intereét of a third person. - See. 200.
Examples :

i) A, not being authorised thereto by B, demands on behalf of B the delivery of a chattal,
the property of B, from C who is in possession of it. This demand cannot be ratified
by B, so as t. make C liable for damages for his refusal to deliver it.

i)  Aholdsalease from B, terminable at three months’ notice . C, an unauthorised person,
gives notice of termination to A. The notice cannot be ratified by B, so as to make it
binding on A.

Check your progress - 1

X holds a lease from two joint owners Y and Z. Y without Z’s authority gives notice to X.
Can this notice be ratified by Z so as to bind X?
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5.8 SUB-AGENT AND SUBSTITUTED AGENT

Sub-Agent : An Agent appointed by an Agentis called a Sub-Agent.”A Sub-Agent is a person
employed by, and acting under the control of, the original Agent in the business of the Agency.”
- Sec. 191.

The comsequences of the appointment of a Sub-Agent are stated below :
1 A Sub-Agent is appointed by and acts under the control of the original Agent. - Sec. 191.

2. The Principal is represented by the Sub-Agent and is bound by and responsible for his acts
as if he was an Agent appointed by the Principal Sec. 192.

The Agent is responsible to the principal for the acts of the Sub-Agent. - Sec. 192.

The Sub-Agent is responsible for his acts to the Agent. The Sub-Agent is not responsible to
the Principal except in case of frand and willful wrong. Sec. 192.

5. Where an Agent improperly appoints a Sub-Agent, the Agent is responsible for his acts to
both the Principal and the third parties. The Principal in such cases is not represented by
the Sub-Agent nor he is responsible for the acts of the Sub-Agent. - Sec. 193.

Co-Agent : A Co-Agent is a person appointed by the Agent according to the express or
implied authority of the Principal to act onbehalf of the Principal in the business of the Agency
- Sec. 194

Such a person is an Agent of the Principal and is responsible to him. A Co-Agent is sometimes
called a “Substituted Agent.”

In the case of a Co-Agent there is direct privity of contract between the Principal and the
Co-Agent. But there is no direct privity of contract between the Principal and the Sub-Agent except
in cases of fraud and wilful wrong-doing.

Examples :

(i) A directs B, his solicitor, to sell his estate by auction, and to employ an auctioncer
for the purpose. B names C, an auctioneer, to conduct the sale. C is not a sub-agent,
but is A’s agent for the conduct of the sale.

(i) A authorises B, a merchant in Calcutta, to recover the moneys due to A from C &
Co. B instructs D, a solicitor, to take legal proceedings against C & Co. for the recovery
of the money. D is not a sub-agent but is solicitor for A.

An Agent in appointing a Co-Agent must exercise the same amount of discretion as a man w
of ordinary prudence would exercise in his own case. If he does this he is not responsible to the
Principal for acts of negligence of the Co-Agent. - Sec. 195.

Examples :

()  Ainstructs B, a merchant to buy a ship for him. B employs a ship surveyor of good
reputation to choose a ship for A. The surveyor makes the choice negligently and
the ship turns out to be unseaworthy and is lost. B is not responsible to A, but the
surveyor is.

(i) A consigns goodsto B, amerchant, for sale, B in due course, cmploys an auctioneer
of good credit to sell the goods of A, and permits the auctioneer toreceive the proceeds
of the sale. The auctioneer afterwards becomes insolvent without havingaccounted for
the proceeds. B is not responsible to A for the proceeds.

59 DUTIES OF AN AGENT

Mutual rights an duties of the Principat and the agent may be wholly provided for in their
Contract. But the following duties of general nature are imposed by law upon every Agent unless they
are modified or excluded by any special Contract.




Duty to Execute Mandate : The first and the foremost duty of every Agent is to carry out the
mandate of his Principal. He should perform the work which he has been appointed to do.
Any failure in this respect would make the Agent absolutely liable for the Principal’s loss.

The Agent is held liable to the Principal for the amount which would have been
recovered if the goods had been insured. Thus, for example, in Pannalal Jankidas Vs.
Mohanlal.

A commission Agent purchased goods for his Principal and stores them in a godown

pendimgtheir despatch. The Agent was under instructions to insure them, He actually charged.

the premium for insurance, but failed to insure the goods. The goods were lost in an explosion
in the Bombay Harbor.

Duty to Follow Instructions or Customs (S. 211) : Section 211 provides that an Agent is bound
to conduct the business of his Principal according to the directions given by the Principal. In
the absence of directions, the Agent has to follow the custom which prevails in business of
the same kind and at the place where the Agent conducts such business. When the Agent

acts otherwise, he must make good to his Principal, any loss that is sustained must account -

for any profit that has accrued. Thus, for example, in Lilley Vs. Doubleday :

An Agent was instructed to warchouse his Principal’s goods at a particular place. He
placed apart of them at a different warehouse which was equally safe. But the goods were
destroyed although the Agent was not negligent. The Agent was held liable for the loss. Thus
it may be seen that any disobedience of, or departure from the instructions makes the agent
absolutely liable for the loss.

Duty of Reasonable Care and Skill (S. 212) : Section 212 lays down the standard of care and
skill required of an Agent. The Section reads as follows .

“An Agent is bound to conduct the business of Agency with as much skill as is
generally possessed by persons engaged in similar business, unless the principal has
notice of his want of skill. The Agent is always bound to act with reasonable diligence
and to use such skill as he possesses; and to make compensation to his principal in
respect of the dircct consequences of his own neglect, want of skill or misconduct, but
not in respect of loss or damage which are indirectly or remotely caused by such
neglect, want of skill or misconduct.”

Thus every Agency is bound to carry on the business of Agency with reasonable skill and
care. For example, a bank was instructed by the plaintiff to collect a certain amount on his
behalf and to remit it to him. There was no specific instruction as to the manner of remittance,
The bank sent the amount by draft placed in a letter sent by ordinary post. The bank was held
to be negligent in sending the amount fike that.

The principle is illustrated by the following example :

A, an Agent for the sale of goods, having authorityto sell on credit, sells to B on credit without
making the proper and usual inquires as to the solvency of B. B at the time of the sale is
insolvent. A must make compensation to his principal in respect of any loss thereby sustained.

If the Principal suffers any loss owing to the Agent’s want of care or skill, the Agent must
compensate the Principal for such loss. But Section 212 limits the Agent’s liability to “direct
consequences”. It provides that the Agent must “make compensation to his Principal in
respect of the direct consequences of his own neglect, want of skill or misconduct. but not in

respect of loss or- damage which are indirectly or remotely caused by such neglect, want

of skill or misconduct”. If, for example, an Agent fails to send the Principal’s money in time,
he may be Hable for the- money and the lost interest, but notif the Principal becomes insolent
by that reason.

Duty to Avoid Conflict of Interest (S. 215) : An Agent occupies fiduciary position and,

therefore, it is his duty not to do anything which would bring his personal interest and his duty

to the Principal in conflict with each other. This conflict invariably arises when the agent
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is personally interesteamn the Principal’s transactions : for example, where he buys himself the
property which he is appointed to sell or delivers his own goods when he is instructed to buy
on behalf of the Principal.

Dutynot to make Secret Profit (S. 216) : Another aspect ofthis principle is the duty of the agent
not to make any secret profit in the business of agency. His relationship with the Principal
is of fiduciary nature and this requires absolute good faith in the conduct of agency. “Secret
Profit”’ means any advantage obtained by the Agent over and above his agreed
remuneration which he would not make but for his position as Agent. Acceptance of bribe
is a profit of this kind, even “if the employers are not actuallyinjured, and the bribe fails to have
the intended effect” (Harrington V. Victoria Graving Dock Co.). A military Officer who took
abribe and allowed goods to pass under the authority of his uniform was held liable to account
for the same to the Crown. Similarly, where an auctioneer received from the buyer
commission in addition to what his Principal paid him, he was held bound to hand over the
commission to the Principal. Where the Agent sells hlS own stock to the Principal without
disclosing the fact, he is bound to account for any profit he made in the transaction. It is
immaterial whether the Agent charged only the prevailing market price or not.

Duty to Remit Sums (S. 218) : The Agent is bound to pay to his Principal all sums received
on his account. The Agent is, however, entitled to deduct his lawful charges, but subject only
to this right the Principal’s money must be remitted to him even if it has been received in
pursuance to a Void or Illegal Contract. Proper performance of this duty requires that the
Agent should kecp proper accounts of his Principal’s money or property and render them to
him on demand.

Duty not to Delegate (S. 190) : ‘Delegates non potest delegare’ is a well-know maxim of
the law of agency. The principal chooses a particular Agent because he has trust and
confidence in his integrity and competence. Ordinarily, therefore, the Agency cannot
further delegate the work which has been delegated to him by his Principal. But there are
exceptions,

In the following cases the Agent may delegate the work to another.

1. Nature : Sometimes the very nature of work makes it necessary for the Agent to
appoint a Sub-Agent. For example, an Agent appointed to sell an estate may retain
the services of anauctioneér and the one authorised tofile a snit may engage alawyer,
A banker instructed to make payment to a particular person at a particular place
may appoint a banker who has an office at that place. A banker authorised to et out
a house and collect rents may entrust the work to an estate agent.

2. Trade Custom : Secondly, a Sub-Agent may be appointed and the Work delegated to
him if there is any ordinary custom of trade to that effect. Thus architects gcnerally
appoint surveyors.

3. Ministerial Action : An Agent cannot, of course, delegate acts which he has expressly
or impliedly undertaken to perform personally such acts requiring personal or
professional skill. But the Agent may delegate acts-which are purely ministerial in
nature, such as the authority to sign.

4. Principal’s Consent ; The Principal may expressly allow his Agent to appoint a Sub-
Agent. His consent may also be implied from the conduct of the parties. The Principal
may ratify his Agent’s unauthorised delegation. .
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RIGHTS OF AN AGENT

The following are some of the important Rights of an Agent :

nght to Reinuneration (8. 219) : Every Agent is clearlyentitled to his agrccd remuneration
orinthe absence of any Agreement to areasonable Rcmuneranon But itis difficult to decide
when Remuneration becomes due. Section 219 says that “in the absence of any special




Contract, payment for the performance of any act is not due until the completion of such
act......” -

Right to Retain (S. 217) : The agent has the right to retain his Principal’s moneyuntil his claims,
ifany, in respect of his remuneration or advances made or expenses incurred in conducting the
business of Agency, are paid. The right can be excrcised on “any sums received on account of
the Principal in the business of the Agency”. He can retain only such money as is in his
possession. Heis not entitled to an equitable lien, that is, the right to have his claims satisfied
in preference to other creditors out of the Principal’s money not in his possession. But a
solicitor or Vakil is entitled to an equitable lien on the proceeds of an action conducted by
him till his costs are paid. His fee is a first charge on the proceeds even if they are not in his
possession. He is also entitled, for this purpose, to have the proceeds pass through his hands.

5.11

RIGHT OF LIEN (Sec. 221)

In addition to the above rights the “Agent has the right to retain goods, papers and other

property, whether movable or immovable, of the Principal received by him until the amount due
to him by way of commission, disbursements and services in respect of the same has been paid
or accounted for to him”. The conditions of this right are :

()  The Agentshould be lawfully entitled to receive from the Principal a sum of money
by way of commission earned or disbursement made or services rendered in the
proper execution of the business of Agency. '

(i)  The property over which the lien is to be exercised should belong to the Principal and
should have been received by the Agent in his capacity and during the course of his
ordinary duties as Agent. The property is considered to be sufficiently in the possession
of the Agent when he has been dealing with it. Thus where an auctioncer was engaged
to sell furniture at the owner’s house, he was held to be sufficiently in possession to
exercise lien for his commission. The property heid by an Agent for a special purpose
cannot be subjected to lien. The existence of a special purpose mplicitly excludes the
right. Similarly, where possession is obtained without the Principal’s authority or fraud
or misrepresentation, there is no lien; in other words, the Agent’s possession must be
lawful.

(i) The Agent has only a particular lien. A particular lien attaches only to that specific
subject-matter in respect of which the charges are due. No other property can be
retained. For example, in Re Bombay Saw Mills Co., the Secretaries and Treasurers
of a company claimed lien over the Company’s property for their advances. Scott J.
rejected the claim “because the sums advanced and expended were not, as required (by
Section 221). ‘disburscments and services in respect of the property on which the lien

was claimed, but were loans made on behalf of the company generally and for the -

purpose of the whole concern,”
The Agent’s lien is-lost in the following cases :

(1)  Lienbeinga possessery right s lost as soon as possession is lost : Possession is lost when
the Agent delivers the goods (o the Principal himself or to some carrier for the
purpose of transmission to the Principal. In the latter case the Agent cannot revive
his lien by stopping the goods in transit. But where the property has been delivered for
a special purpose like safe custody, which is consistent with lien, the lien is not lost.

As long as the Agent remains in possession, his lien is effective and is not affected
by the fact that the company to which the goods belong has been ordéred to be wound
up or that the principal has become insolvent. The Agent’s possession is not

terminared where property has been obtained from him by unlawful means or by fraud -

Or misrepresentation.
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2. The other party may refuse to fulfil the contract : If the Principal discloses himself before the
Contract is completed, the other contracting party may refuse to fulfil the Contract, If he can
show that if he had known who was the principal in the Contract, or if he had known that
the Agent was not the Principal, he would not have entered into the Contract. - Sec. 231

{para 2)

3. ‘Performance’ is subject to the rights and obligations between the Agent and the other party.
Where one man makes a Contract with another without knowing or having reasonable
ground to suspect that the other is an Agent, the Principal, if he requires the performance of
the Contract, can only obtain such performance subject to the rights and obligations between
the Agent and the other party to the Contract - (Sec. 232)

Example :
A, who owes Rs 500 to B, sells Rs, 1,000 worth of rice to B. A is acting as Agent for C
in the transaction, but B has no knowledge of it nor has he any reasonable ground of
suspicion that such is the case. C cannot compel! B to take the rice without allowing him
to set off A’s debt.

4, The Agent is personally ligble : In contract with an undisclosed Principal. The Agent is, in

the absence of a Contract to the contrary, personally liable as per the Contract. The other party
may hold either the Agent or the Principal or both hable. - Sec. 233.

Check your progress -2 i

A empowers B to let out A’s house. Afterwards A lets it outhimself. Is this an implied
revocation of B’s authority.

513 SUMMING UP

An ‘Agent’ is a person employed to do any act for another or to represent another in dealings
with third persons. The person for whom such act is done, or who is so represented, is called
the ‘Principal’ (Section 182).

An Agency may be created in any of the following ways.

1. Agency by Express Agreement; 2. Agency by Implied Agreement; 3. Agency by Estoppel
or by Holding Out; 4. Agency of Necessity and 5. Agency by Ratification.

Duties and Rights of An Agent

Duties :

1. Duty to Execute Mandate;

2. Duty to Follow Instructions or Customs;

3. Duty to Reasonable Care and Skill (S. 212)
4. Duty to Avoid Conflict of Interest (S. 215)
5. Duty not to Make Secret Profit (S. 216)

6. Duty not to Delegate (8. 190)

Rights : '

1. Right to Remuneration,

2. Right to retain and
3. Right of Lien.




Termination of Agency

An Agency may be terminated by the act of the parties or by the operation of Law. The
~ circumstances leading to the Termination of Agency are dealt with in Sections 201 through 210

3.14 CHECK YOUR PROGRESS : MODEL ANSWERS

1. No.
2. Yes.

5.15 MODEL EXAMINATION QUESTIONS

A, Answer the following in 15 lines each :

1. Abeing B’s Agent with authority to receive money on his behalf, receives from C a sum of
money due to B. Is B discharged of his obligation (o pay the sum in question?

A authorises B to buy 500 sheep for him. B buys 500 sheep and 200 lambs for a sum of Rs.
6000. Can A repudiate the whole transaction?

Who js a Sub-Agent?

When is Agency irrevocable?

In what ways can an Agency be created?

Who is an Undisclosed Principal?

Distinguish between an Agent and a Servant

b2

Answer the following in 30 lines each :

“ Explain the different kinds of Agency.
Explain the duties of an Agent.
Explain the rights of an Agent.
Discuss the circumstances in which-an Agency is terminated.
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5.17 GLOSSARY

1. Agent ; A person employed to do any act for another or to
represent another in dealing with a third person.

2, Principal : A person for whom the Agent acts or who is so repre-

' sented.

3. A Del Credere Agent : A person who guarantees the performance of the Contract
by the other party for extra remuneration.

4. Broker : A person who brings buyers and sellers into contact with
one another.

5. General Agent : A person who represents the Principal in  all matters
concerning a particular business.

6. Sub-Agent : A person appointed by an Agent.

7. Co-Agent : A person appointed by the Agent according (o the express

or implied authority of the Principal to act on behalf of the
Principal. 63
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6.0 AIMS AND OBJECTIVES

This Unit covers the provisions related to the Contract for Sale of Goods. On completion of
this Unit you should be able to

* define the terms : sale, buyer, seller, goods, etc.

* describe the essential elements of Contract for Sale of Goods.

¥ ascertain the procedure of fixing the price.

¥ understand the conditions and Warranties relevant to the Sale of Goods.

61 INTRODUCTION

The Law relating to the Sale of Geods is contained in the Sale of Goods Act 1930, which is
based mainly on the English Sale of Goods Act 1893. The provisions laid down in the English Act
have been adopted with necessary changes in order to suit the same to the needs of this country.

Section 4 of the Sale of Goods Act defines Contract of Sale of Goods as follows :

3

A Contract of Sale of Goods is a Contract whereby the seller transfers or agrees to transfer,
the property in goods to the buyer for a price.

62 GOODS

The subject-matter of the contract must be Goods. The expression “goods” is thus defined in
Section 2(7) of thz Act :

“Goods means every kind of movable property other than actionable claims and money: and
includes stock and shares, growing crops, grass, and things attached to or forming part of the 7
land which are agreed to be severed before sale or under the Contract of sale.” '

Thus “goods” includes every kind of movable property other than actionable claim or moncy.
Things like goodwill, copyright, trade mark, patents, water, gas, electricity and ships are all “goods”
and may be the subject of a Contract of sale. Things attached to or forming part of land may be sold
as “goods” provided they are agreed to be severed under the Contract. Thus standing trees may be
sold as “goods” if they are to be removed within a reasonable time. A decree can also be sold as
“goods”. “Goods” also include shares and stock. In this respect our definition is wider than the one
given in the (English) Sale of Goods Act, 1893, which docs not expressly include shares and stock.




Money and actionable claiims are excluded from the definition of “goods”, Money, which is
legal tender, is an essential aspect of very sale because the price of goods has to be expressed in terms
of money, and therefore, “money” itself cannot be the subject of a sale. However, any coins or fiotes
which have ceased to be legal tender and which have become objects of curiosity, may be sold as
“goods” and if the sale is by a thief the buyer will not get a good title. Foreign money may also be
bought and sold.

- ‘Goods’ may be classified into three types : Existing Goods, Future Goods and Contingent
Goods.

Existing Goods : Existing Goods are goods which are already in existance and which are
physically present in some persons’ possession and ownership. Section 6(1).

. Existing Goods may be either (i) Specific and Ascertained or (ii) Generic and Unascertained.
Specific Goods are goods which can be clearly identified and recognised as separate thing such as
a particular picture by a painter, a ring with distinctive features and goods identified and agreed upon
at the time of the Contract of Sale. The term ‘Ascertained Goods’ is used in the same sense as
‘Specified Goods’.

Generic Goods or Unascertained Goods are goods indicated by description and not
separately identified. If a merchant agrees to supply one bag of wheat from his godown to buyer, it
is a sale of Unascertained Goods because it is not known which bag will be delivered. As soon as
. a particular bag is separated out and marked or identified for delivery it becomes Specific Goods.

Future Goods : Future Goods are goods which will be manufactured or produced or acquired
by the seller after making of the Contract of Sale - Sec. 2(6).

Example :

P agrees to sell to Q all the mangoes which will be produced in his garden next year. This is
an Agreement for the sale of Future Goods.

Contigent Goods : There maybe a Contract for the sale of Goods the acquisition of which by
the seller depends upon a contigency which may or may not happen. (Section 6(2)). In such cases
the Goods sold are called ‘Contingent Goods’. Contingent Goods come within the class of Future

Goods-. ‘
Example:

X agrees tosellto Y a certain ring provided he is able to purchase it from its present owner.
- This is an Agreement for the sale of Contigent Goods.

63 THE ELEMENTS OF A CONTRACT FOR SALE OF GOODS

The essential elements of a Contract for the Sale of Goods are enumerated below :

1 Movable Goods for Money : There must be a Contract for the exchange of movable goods
formoney. Therefore, in a sale there must be money-consideration (See ‘Price’). An exchange
of goods for goods s not asale. Butit hasbeen held that if an exchange is made partly for goods
and partly for money, the Contract is one of sale.

2. Two parties : Since a Contract of sale involves a change of ownership, it follows that the buyer
and the seller must be different persons. A sale is a bilateral contract. A man cannot buy from
- orsell goods to himself. To this rule there is one exception provided for in section 4(1) of the
Sale of Goods Act. A part-owner can sell goods to another part-owner. Therefore a partner
may sell goods to his firm and the firm may sell goods to a partner
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P & Q are each of them 1/4 owners of a certain stock of movable goods. P can sell
his rights to Q. After the sale Q becomes owner of 1/2 share.

A club supplied food to the members. Any member taking it has to pay ifs cost to the
club. Thus a member of the clyb pays to the members jointly (ie. to the club). This
transaction is arelease of joint interest of the other members of the club. “Members
of a club or voluntary society are undivided joint owners, not part owners.” Therefore
it is not a sale (Graff V. Evans).

Fonu.ation of the Contract of Sale : A Contract of Sale is made by an offer to buy or sell goods
for a price and the acceptance of such offer. The Contract may provide for the immediate
delivery of the goods or immediate payment of the price or both, or for the delivery and
payment by installments, or that the delivery or payment or both shall be postponed. (Sec.

5(1).

Method of Forming the Contract : Subject to the provisions of anylaw for the time being inforce,
a Contract of Sale may be in writing, or by word of mouth or may be implied from the conduct
of the parties. (Sec. 5(2).

The Terms of Contract : The parties may agree upon any term concerning the time, place and
mode of delivery. The terms may be of two typ=.; essential and non-essential. Essential terms
are called ‘Conditions’, Non-essential terms are called “Warrantics’. The Sale of Goods Act
provides that in the absence of a Contract to the contrary, certain conditions and Warranties
are to be implied in all Contracts of Sale.

Other Essential Elements : A Contract for the Sale of Goods must satisfy all the essential
elements necessary for the formation for a valid Contract; e.g, (i) the parties must be
competent to Contract; (i) there must be free consent; (iii) there must be consideration; and
(iv) the object must be lawful, etc.

6.4

SALE AND AGREEMENT TO SELL

Sale : A Contract for the Sale of Goods may be either a Sale or an Agreement to sell. (Séction

4). Where under a Contract of Sale the propertyin the goods (i.¢., the ownership) is transferred from
the seller to the buyer the Contract is called a Sale. The transaction is a Sale eventhough the price is
payable at a later date if delivery isto be given in the future provided the ownership of the goods
is transferred from the seller to the buyer.

Agreement to Selt

1.

When the transfer of ownership is to take place at a future time or subject to some conditions
to be fulfilled later, the Contract is called an Agreement to Sell.

2. An Agreement to Sell becomes a Sale when the prescribed time elapses or when the
conditions, subject to which the property in the goods is to be transferred, are fulfilled.

3. Where by a Contract of Sale the seller purports to effect a present sale of future goods, the
Contract operates as an Agreement to scll the goods.

Examples

(i) P agreesto buy from B a haystack on B’s land with the right to enter B’sland to take
it away. This is a Sale because the property in the goods has passed to the buyer.

(i) P agrees to buy a quantity of soda which is to arrive by a certain ship. This is an
Agreement to Sell becausc the property in the goods will pass to the buyer when the




goods come and the Agrecment is naturally subject to the condition that the ship
arrives in port with the goods.

A Sale has to be distinguished from an Agreement to Sell. The legal implications differ. The
basic distinction is stated bySection 4(3) as hereunder : Where under a Contract of Sale the property
in the goods is transferred from the seller to the buyer, the Contract is called a Sale, but where the
transfer of the propertyin the goods is to take Place at a future time or subject to some condition
thereafter to be fulfilled, the contract is called an Agreement to Sell.

The following are the points of distinction between the sale and agreement to Seli :

1. A Sale makes the buyer the owner of the goods. He can exercise all the proprietary rights in
respect of them such as an action for conversion . He acquires a right against the goods.
The effect is that if the seller refuses to deliver the goods, the buyer may sue for recovery
of the goods by specific performance. If the seller hasresold the goods to another person,
the buyer may follow the goods in his hands, unless that other has bought them in good faith
and without notice. On the other hand, an Agreement to sell is a Contract, pure and simple.
It is not a Conveyance. The buyer’s rights are only personal against the seller, that 18, a jus
in personam. He can sue only for damages for breach of Agreement and not for recovery of
the goods.

2, In aSale, the risk of loss,if any, of the goods is on the buyer. But in an Agreement to Sell, the
seller remains the owner of the goods and, therefore, he runs all the risks.

3. In a Sale, if the buyer commits default, the seller may sue him for the price, that is, for specific
enforcement of the Contract. In an Agreentent to Sell, the seller’s only remedy is to sue for
damages for breach. :

When Agreement to Sell becomes a Sale According to Section 4(4) , “An Agreement to Sell
becomes a Sale when the time elapses or the conditions are fulfilled subject to which the
property in the gbods is to be transferred.”

If an Agreement to Sell contemplates the passing of property at a future date, it becomes a
Sale when that date arrives. If it contemplates certain conditions subject to which the property is
to pass, it becomes a Sale when those conditions are filfilled.

Check your progress -1

1. X agreed to exchange with Y 10 bags of paddy at Rs. 150 per bag, tor 5 sheep at Rs. 200 per
sheep and pay the differenice in cash. Is this a Contract for Sale of Goods?

2. State giving reasons the nature of the transaction in each of the following cases :

a) A promises to maxe a set of false teeth for B with materials wholly found by A; and B
~ promises to pay for them when made.

b) A member of an ordinary club pays for provisions in the club-store and carries them
away for his use at home.

.........................................................................................................................................................................
‘.-....--.........--..-....-....r.-...--.........--..-............-..---...........--.-..--A..................--... .....................................................
........................................................................................................................................................................
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6.5 Hl_RE-.PURCHASE AGREEMENTS

Definition : A Hire-Purchase Agreement is one under which a person takes delivery of goods
promising to pay the price by a certain nuraber of instalments and, until full payment is made, to
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pay hire charges for using the goods. From this definition it can be said that a Hirc-Purchase
Agreement is a Bailment plus an Agreement to Sell,

Formerly, Hire-Purchase Agreements were frequently worked ambiguously and it 1s
difficult to determine whether a particular I/:ransaction was a Sale or a Hire-Purchase Agreement.
The law regarding this subject hasbeen codified by the Parliament in 1972, viz., the Hire-Purchase
Act (NO. 25 of 1972), but the Act will be applied later.

Contents of Hire-Purchase Agreement :

i) the hire-purchase price of the goods to which the agreement relates;

ii)  the cashprice of the goods, i.e., the price at which the goods may be purchased by the
hirer for cash.

i) the date on which the Agreement shall be deemed to have commenced;

iv)  the number of instalments by which the hire-purchase price is to be paid, the amount
of each of those instalments and the date, or the mode of determining the date, upon
which it is payable, and the person to whom and the place where it is payabie;

V) the goods to which the Agreement relates, in a manner sufficient to identify them;

vi)  Where any part of the hire-purchase price is, or is to be, paid otherwise, then in cash
‘orby cheque; the hire-purchase Agreement shall contain a description of that partof -
the hire-purchase price; and

vi) Where any of the aforesaid requircments had not been complied with, the hirer
may institute a suit for getting the hire-purchase Agreement rescinded; and the court
may, if it is satisfied that the failure to comply with any such requirement has
-prejudiced the hive, rescind the Agreement on such terms as it thinks just, or pass such
other order as il thinks fit in the circumstances of the case.

Agreement to Sell and Hire-Purchase Agreement

An Agrecment to sell and aSale have to be distinguished from a Contract of Hire Purchase,
their Jegal importance being different, a Hire-Purchase Agreement entitles the hirer only to
possession of the goods. He cannot accordingly pass a good title to any buyer from him. But a person
who receives possession under an Agreement to buy is able to pass a good itle to a bonafide
purchaser from him. Secondly, a hirer cannot claim the benefit of implied conditions and warranties
created by the Act unless it becomes a Sale. But the conditions implied under the hire-purchase
Act 1972 do apply. Thirdly, the Hire-Purchase Act is applicable only to hire-purchase contracts.
Lastly, Sales Tax is not leviable on a hire-purchase until it becomes a Sale.

According to Justice WANCHOO.J

“The essence of a Saleis that the property is transferred from the seller to the buyer for a price,
whether paid at once or paid later in instalment. On the other hand, a Hire-Purchase Agreement has
two aspects. There is a first aspect of bailment of goods subject to the Hire-Purchase Agreement,
and there is next, an element of Sale which fructifies when the option to purchase is exercised by
the intending purchaser.” ‘

66 PRICE

Sec. 2(10) defines Price as “money consideration for a sale of goods.” ‘Money means legal
tender money in circulation. Old and rare coins are not included in the definition of the term
‘money’. '

Ascertainment of Price

1. The price in a Contract of Sale may-be fixed by the Contract or may be left to be fixed in a

manner thereby agreed or may be determined by the course of dealing between the parties
(Sec.9 (1)) ' '




.2 Where the price is not determined inxaécgr'dancé Wlththc fbrcgoing_ provisions. The buyer

shall pay the seller areasonable price. Whatisa reasonable price is a question of fact depending
on the circumstances of each particular case. (Sec. 9 (2))-

3. Where there is an Agreement to Scll Goods at the price to be fixed by the valuation of a third
party and such third party cannot or docs not make such valuation, the Agreement is thereby
avoided. (Sec. 10(1).)

Provided that, if the goods or any part thereof have been delivered to and
appropriated by the buyer, he shall pay a reasonable price thereof.

4, Where such third party is prevented from making the valuation by the fault of the seller or the
buyer, the party not in fault may maintain a suit for damages against the party in fault. (Sec.

10(2)).

Example :

;

7

A agreed to sell ten casks of oil to B at a price to be fixed by C. Incase Crefuses to fix
the price, the Contract between A and B will be Void. If, however, C is willing to fix up
the price but is prevented either by A or B from doing so, the aggrieved party will be
entitled to sue the defaulting party for damages.

6.7 CONDITIONS AND WARRANTIES

It is usual for the seller to make certain statements about the goods he is selling before a
Contract of Sale is concluded. These statements or representations may or may not form part of the
Contract depending on there being stipulation or mere expressions of opinion. A representation made
by the seller wilibe taken asa stipulationif he chooses to asserta fact of which the buyer is ignorant.
But, if he merelystates ajudgement upon a matter of whichhe hadno special knowledge and on which
the buyer may also be expected to have an opinion. The representation made by him will simply
amount to an expression of an opinion. A stipulation is considered to be a part of the Contract
of Sale and its breach provides remedy to the buyer against the sefler. The nature of remedy depends
on the stipulation being a condition or a warranty. An expression of an opinion is on the other hand
not considered to be a part of the Contract, and therefore, creates no obligati~ 1 on the seller to
carry Qut.

[lustrations

i) A wants to sell his horse. He says to B, an intended buyer, “the horse is a beauty and is worth
Rs. 1000/-”. In this case A is simply commending his goods and his representation is a mere
expression of an opinion. The buyer in such a case will not have any remedy against the seller
if later on the representation proves to be incorrect.

i) If in the above mentioned case A says to B, “the horse is beauty ana only yesterday he bought
it for Rs. 1,000/-". Here in the latter part of his statement the seller is making an assertion
about which the buyer is ignorant. This will amount to a Stipulation. The remedy of the buyer
in the event of the Stipulation providing to be untrue will depend upon its being a condition
or a warranty.

Section 12(1) fays down that Stipulations ina Contract of Sale with reference to Goods may
"e Conditions or Warranties. The Section then goes on to explain the distinction between the two.
Accordingto it :

- “A Condition is a Stipulation essential to the main purpose of the Contract the breach of
which gives rise to a right to treat the Contract as repudiated.” (S.12(2)).
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Defining a Warranty’, the Section says :

“A Warranty is a Stipulation collateral to the main purpose of the Contract,-the breach of which
givesrise to a claim for damages but not to a right to reject the goods and treat the Contract as
repudiated.” (Section 12(3).)

6.8 IMPLIED CONDITIONS

It is open to the parties to include in their Contract any number of express Conditions and
Warranties. But in addition to what the contract may provide, the law implies in every sale of goods
anumber of Conditions and Warranties. They are read into every Contract of Sale unless they
are excluded and are known as Implied Conditions and Warranties. They are provided for in
Sections 14 to 17.

A stipulation (or term) in a Contract of Sale of Goods may be Express or Implied. Express
terms are those which have been expressly agreed upon by the parties. Implied terms are those
which have been enacted ia the Sale of Goods Act. Sections 14 to 17 of the Act contain a list of
Conditions and Warranties which are implied in a Contract for the Sale of Goods, unless the
circumstances of the Contract, are such as to show a different intention. The Implied Conditions
and Warranties are stated below:

1. Condition as to Title : There is an Implied Condition on the part of the selier that in the case
of a Sale he has the right to sell the goods and that in the case of an Agreement to sell, he will
have the right to sell the goods at the time when the property is to pass. (Section 14(a))

Examples :

i) R bought a motor car from D and used it for fcur months. D had no title to the car. R
was forced to return the car to the true owner. It was held that there was a breach
of the Implicd Condition as to title and that R was entitled to get back the purchase
money paid notwithstanding the fact he had used the car for 4 months. (Rowland Vs.
Divell).

ii)  Ifthe goodsdelivered canbe sold only by infringing a trade mark, the Implied Condition
of title is violated and the buyer can recover damages (Niblett Ltd. Vs. Confectioner’s
Materials Co.)

iif)  Ina Contract for the sale of shares, there is an Implied Condition that therc is not
encumbrance of charge on the shares in favour of a third party. (Kissenchand Vs, -
Rampratap).

2. Sale by Description : Where there is a Contract for the Sale of Goods by Description, there
is an Implied Condition that the goods shall conform to the description (Section 15).

Goods are to be sold by Description when the Contract contains a Description of the
goods to be supplied. Such description may be in terms of the physical characteristics of the
goods or may simply mention the trade mark, trade name, brand or label under which they
are usually sold. A sale of 50 boxes of X brand soap or of 10 tons of Y brand mustard oil is
a Sale of Goods by Description. In such cases the goods supplied must be the same as the.
goods described,

Examples :

i) A certain quantity of copra cake was sold “not warranted free from defect”. The copra
cake was adulterated with castor beans to such an extent that it could not be deseribed
as copra cake. It was held that there was a violation of the implied condition and the
buyer was awarded damages. (Pinnock Bros. V. Lewis & Peat Ltd.)




3 Sale by Sample : When goods are to be supplied according to a Sample agreed upon, the

following conditions are implied. - Section 17.
a. The bulk shall conform to Sample in quality.
b. The buyer shall have a reasonable opportunity of comparing the goods with the Sample.

c The goods shall be free from any defect rendering them unmarketable/
unmerchantable, which would not be detected through reasonable examination of the
Sample. H the defect is easily discoverable on inspection and if the buyer takes delivery
after inspection, he has no remedy.

Merchantable

This term was defincd as follows : “The article is in such quality and in such condition that a
reasonable man acting reasonably, would after a full examination accept it under the circumstances
of the case in performance of his offer to buy that article, whether he buys for his own use or to sell
again.” Bristol Tramways Co. Vs. Fiat Motors Ltd.

Example

Some mixed worsted coatings were sold by Sample. It was found that owning to a
hidden defect of the cloth which could not be detected on reasonable cxamination,
coats made of it could not stand ordinary wear and were, theréfore, unsaleable. The
buyer was held to be entitled to damages. (James Drummond and Sons Vs. E.H.Van
Ingen & Co.)

4. Sale by Sample as well as by Description : When goods are sold by Sample as well as
Description, the goods shall correspond to both the Sample and the Description. - Section 15,

Examnle
N agreed to sell to G some oil described as “foreign refined rape warranted equal
only to sample”. The sample contained an admixture of hemp oil and the oil delivered
was adulterated in the same way. It was held that the oil supplied was not rape oil and,
therefore, the buyer was entitled to reject the goods. (Nichol V. Got" "

5. Conditions as to Fitness or Quality (Section 16) ; There is an tmplied condition as to Quality or

Fitness for the purpose of the buyer in the following circumstances only.

A.  Wherethe buyer, exptessly or by implication makes known to the seller the particular
purpose for which the goods are required so as to show that the buyer relies on the seller’s
skill or judgement, the goods being of a description which it is the seller’s business to supply
(whether he is the manufacturer or not).

Example

i) M, amilk dealer, supplied F with milk which was consumed by F and his family. The milk
- contained germs of typhoid. F's wife got infected and died. It was held that there was
a breach of animplied condition of fitness and A was liable to pay damages (Frost

V. Aylesbury Dairy Co. Ltd.). :

i)  The plaintiff a draper, who had notspecial knowledge of hot water bottles, went to a
chemist and asked for a “hot water bottle”. It was held that the bottle supplied must
be fit for use as a hot water bottle. (Priest V. Last).

B.  AnImplied Condition of Fitness may be annexed to a contract of Sale by the usage of
trade or custom of locality.

n



C.  When goods are bought by description from a seller who deals in goods of that
description (whether he is the manufacturer/producer or not) there is an implied Condition
that the goods are of Merchantable Quality, that is, fit to sell.

There is one exception to rule C. if the buyer has examined the goods, there shall be
no Implied condition as regards defect which that examination ought to have revealed.

Examples of rule C

i) Some motor-horns were to be delivered by instalments. The first instalment was
accepted but the sccond contained a substantial quantity of horns which were
damaged owing to bad packing. It was held that the buyer was entitled to rcject the
whole instalment as the goods were not of saleable quality (Jackson v. Rotax
Motor etc.)

if) M asked for a bottle of Stone’s ginger wine in a restaurant. When he was drawing the
cork the bottle broke and M was injured. It - was held that the sale was one by
Description and that since the bottle was Unmerchantable, M was entitled to recover
damages (Morelli V. Fitch Gibbons). '

6.9 IMPLIED WARRANTIES

Subject to the Contract to the contrary, the following are the Implied Warrantics ina Contract
of Sale of Goods.

1. Warranty of quiet enjoyment : That the buyer shall have and enjoy quiet possession of the goods.
(Section 14(b).)

Example

A had given his bicycle on hire for a period of ten days to B. Soon after, A sold it to
C without disclosing to him that B was entitled touse the bicycle on account of the hire
agreement. B claims the bicycle from C. C’s possession is disturbed. He is entitled
to get damages from A.

The breach of implied condition as to title may also result in breach of Warranty as
to quiet possession. The buyer, therefore, will be entitled to recover for breach of both
a Condition as well as a Warranty.

Example

M purchased a second-hand typewriter from B. M spent some money on its repair but
was dispossessed of it after six months by thetrue owner. it was held that M was entitled
to recover from B not only the price paid but also the cost of repair.

2. Warranty of freedom from encumbrance . That the goods shall be free from any charge or
encumbrance in favour of a third party not declared or known to the buyer before or at the
time when the contract is made. (Section 16(3)). Buyer shall have no right of action if the seller
had disclosed the charge or encumbrance at the time of contract.

Example

Apledges his bicycle with Clor aloan of Rs. 100 and promises him to give its possession
the next day. Soon after he sells the bicycle to B, an innocent buyer, who does not
know about the fact of bicycle being pledged. B may either ask A to clear the loan or

may himself pay the money and then file a suit against A to recover this money with
interest.

T2




3. By usage of trade : An Implied Warranty or Condition as regards the quality or fitness for a
particular purpose may be known through the usage of trade. (Section 16(3)).

Where drugs are sold by auction and where it is the usage of trade to disclose beforehand
any sea-damage, such disclosurc must be made. In case no such disclosure has bcen made and
if the goods are found to be defective, it will be taken as breach of Warranty.

4, Dangerous Goods. Ifthe goods are dangerous and il the sellerknows that the buyer is ignorant
about the dangerous nature of the goods, the seller should warn the buyer about the probable
danger; otherwisc, he will be liable to pay damages to the buyer for the injury caused to the
buyer because of the dangerous quality of the goods. -

Examples

A sold a tin of disinfectant powder to C. A knew that the tin was to be opened with
special care, since otherwise it might prove dangerous. He also knew that C was
ignorant of it. He did notwarn C. C opened the tin and his eyes were injured by the
powder. It was held that A was liable as he should have warned C of the probable
danger.

Doctrine of “Caveat Emptor”

The maxim, ‘Caveat Emptor’ (let the buyer beware), means that the buyer must take care on
his own interest while purchasing the goods. The buyer in a contract of sale of specific goods will
purchase them at his own risk as regards the quality or fitness of the goods except inthe case of fraud
orinthe casc of a condition to that effect having been laid down in the Contract itself. The buyer
cannot hold the seller liable if the goods turn out to be defective or do not suit his purpose or if the
buyer makes a mistake in assessing the quality of the goods. It is for the buyer Lo ensure at the time
of purchase that the goods conform to his requirements.

Section 16 of the Indian Sale of Goods Act has enunciated this principle : “Subject to the
provisions of this Act and of any other law for the time being in foree, there is no implied warranty
or condition as to the quality or fitness for any particular purpose of goods supplied under a
contract of sale....” When a person sells goods, he only warrants that they will be fit for any
particular purpose. The buyer, unless otherwise agreed upon, cannot reject the goods on the basis
ol latent defects unless they render the goods unmerchantable or are deliberately concealed by the
selier, '

The following are important cxceptions to this general rule :

1. Implied condition as to quality or fitness : Where the buyer has made known to the seller the
purpose for which he requires the goods and depends on the skill and judgement of the seller,
there is an implied condition that the goods will be fit for the purpose for which the buyer
requires them, This condition is not applicable to those cases where the goods have been sold
under a patent mark or trade name.

2. Sale of goods by description : Where the goods are purchased by description from éseller, who
deals in such class of goods, there will be an implied condition that the goods shall be of
merchantable quality.

3. Usage of Trade : Proof of reasonable usage or custom of trade may also establish an implied
condition as to quality or fitness of the goods for a particular purpose.

4, Consent by fraud : The doctrine of *Caveat Emptor’ shall not apply to all those purchases which
have been made by a buyer under a Contract where his consent was obtained by the scller
by fraud, i.e., where the buyer relies on false representation.
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Check your progress - 2

A wants to sell his typewriter. He says to B, an intending buyer who has not seen the machine,
that it is a brand new machine. B agrees to purchase it. On delivery B finds that the machine is old
and repaired. Can B repudiate the Contract ?

6.10 SUMMING UP

A Contract of Sale of Goods is a Contract whereby the seller transfers or agrees to transfer
the property in goods to the buyer for an agreed price.

A Contract for the Sale of Goods may be either a Sale or an Agreement to Sell.

Whereunder a Contract of Sale, the propertyin the goods is transferred from the seller to
the buyer, the Contract is called a Sale. When the tra. ster of ownership of the property in the goods
to take place at a future time or subject to some conditions to be fulfilled later, the contract
is called an Agreement to Sell.

The subject matter of the Contract of Sale must be Goods. Goods means every kind of
movable property other than actionable claims and money. Goods may be of the following types.

1. Existing Goods : Existing Goods are Goods which are alrcady in existance and which are

hysically present in some persons’ possession and ownership.
p P

2. Future Goods : Future Goods are Goods which will be manufactured or produced or
acquired by the seller after making of the Contract of Sale.

3. Contingent Goods : The Goods which may be acquired by the seller on the happening of the
Contingent event. :

Frice

The priceina Contract of Sale must be expressed in money. It (1) may be fixed byihe Contract
itself, or (2) maybe left to be fixed in an agrecd manner, or (3) maybe determined from the course
of dealing between the parties. Where the price is not determined in accordance with these
provisions, the buyer must pay the seller a reasonable price.

6.11 CHECK YOUR PROGRESS : MODEL ANSWERS

1. 1) Yes. It isa Contract for Sale of goods since money values have been taken into consideration,
i)} All are Contracts of Sale since ownership in the goods has been (ransferred.

2 Yes. B can repudiate the Contract.

612 MODEL EXAMINATION QUESTIONS

Answer the followijg in 15 lines each:

What are ‘Contingent goods’? :
A Promises to print and deliver to B 500 copies of manuscript, which B entrusted to A. For
that purpose, paper and ink is supplicd by A. Is this a Contract of Sale ?

pEp




X has ten cows. He promiscs to sell one of them to Y, pointing it out to Y at the time of sale.
Goods have been identified at the time of sale. Is it a Contract of Sale of “Specific Goods™?

4, Define ‘Goods’

5. ‘State the different types of Goods.

0. What do you mean by Caveat Emptor?

7. What are ‘Future Goods’

8. Distinguish betwcen Sale and Agreement to Sell.

9. Define “Price’

B. Answer the following in 30 lines each:

10.  Explain the implied conditions in a Contract of Sale of Goods

11.  Explain the features of Implied Warranty

12. -- What are Ascgrtai"ned and Unascertained Goods? _

13.  Inwhat circumstances can a breach of condition be treated as a breach of Warranty?

6.13 RECOMMENDED BOOKS

id Redmond, PW.D., Mercantile Law,
Mac Donald & Evans Lid,,
London, 1972,

2. Bhar, BK, A Handbook of Industrial and Commercial Law,
Academic Publishers,
Calcutta, 1972,

3. Maheshwari, Mercantile Law,
Delhi, 1977,

6.14 GLOSSARY

1. Contract of Sale of Goods : A contract whereby the seller transfers or agrees to
transfer the property in. Goods to the buyer for a price.

2. Buyer : A person who buys or agrees to buy Goods.

3 Seller : A person who sells or agrees to sell Goods.

4, Goods : Every kind of movable property other than actionable
claims and money.

5, Price : Money consideration for a Sale of Goods.

6. Caveat Emptor : The buyer must take care of his own interest while purchas-

ing the Goods.
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7.0 AIMS AND OBJECTIVES

The aim of this Unit isito introduce you the diffcrent legal provisions relating to the transfer
of property in the goods.

After going through this unit you will be able to

know the meaning of the term Transfer of Property.
understand the ways of appropriation of goods.

state the various rules and the exceptions in the case of sale by non-owners.

7.1  INTRODUCTION

We observe three stagés in the performance of a Contract of Sale by a seller, They are ;

i) Transfer of property in the goods;
ity Transfer of possession of the goods; and
it}  Passing of the riisk.

It s very important to knlow the exact moment of time at which the property in the goods passes
from the seller to the buyer, because the risk passes with ownership. The provisions related to the
transfer of ownership and appropriation of goods are discussed in detail in this Unit.

72 TRANSFER OF PROPERTY

A coutract of Sale of Goods involves transfer of ownership from the sclier to the buyer. The
transfer of ownership or property in goods is in fact the main object of making a Contract of Sale.
Section 18 (025 of the Sale of Goods Act lay down the rules which determine when the ownership
of property passes from the seller to the buyer, -

Because of the following reasons it is important to understand the rules regarding the exact
moment of time at which property in goods passes from the seller to the buyer. -

1. Risk prima facie passes with ownership (Title) : In case of destruction of or damage to the
goods, it is the owner who has to bear the loss because the general rule is ‘res perit domino’
L., risk follows ownership or whosoever is the owner must bear the loss. The payment of
price or possession of goods is immaterial.
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i) A buys goods from B. The goods remain in B’s warehouse. Before the de]ive_‘ry of goods
to A, fire breaks out in B’s warchouse and all the goods are destroyed. A must pay the
price of goods to B, if he has not ti!! then paid it.

i) A agrees to purchase B’s car for Rs. 10,000. The ownership from A to B is to pass on
the 15th of January, 1989, while the price is paid in advance on the 10th of ¥ anuary, 1989.
On 11th January, 1989, the car is damaged in an accident. B will have to bear the loss,

The said rule is applicable to any case in the absence of any Contract or custom of rade
to the contrary, ¢.g., in the case of fur trade evenif the goods are purchased on approval,
_ they are held at the risk of the intending purchaser. ‘

Action against third parties : In casc the goods have been damaged by a third party, it is only
the owner who can take action against him.

Insolvency of the Seller or the Buyer : In the event of the insolvency of the seller or the buyer,
in order to decide whether the official receiver or assignee can take over the goods or not, it
is important to determine whether the ownership in goods is with the buyer or the scller. This
hasbeen already explained in detail while discussing the difference between an actual sale and
an Agreement to Sell.

The following rules wilt apply to all cases in respect of transfer of ownership :

In a contract of Sale of Goods, property or ownership in the goods will pass from the seller
to the buyer when the parties intend o pass it. The parties are free to make any arrangement
as to the passing of the property. It is only when the intention as to the parties is not known
that the provisions laid down in section 18 to 25 of the Sale of Goods Act shall be applicable.

TRANSFER OF PROPERTY IN THE CASE OF SPECIFIC OR ASCERTAINED
GOODS »

In the case of ‘ascertained goods’, the property in them istransferred as and when the parties

intend it to be transferred. The intentions of the parties can be ascertained from t+  (erms of the
contract, the conduct of the parties and the circumstances of the case (Sec 19). In order to decide the
intention of the parties the following rules are applicable :

1.

When the goods are in a deliverable state : In an Unconditional Contract of Sale of specific
Goods, which are in a deliverable statc, the property in the goods will pass from the seller to
the buyer as soon as the Contract is made and Sale effected, unless a contrary intention
appears from the dealings of the two parties. The time for the payment of the price or the
delivery of the goods shall be immaterial, {Sec. 20).

The goods are said to be in a deliverable state when they are in such a state that the buyer
would, under the Contract, be bound to take delivery of them. (Sec. 2(3)). The following
cxamnples will make the rule clear:

1) Boffers A for his horse a sum of Rs. 1,000/-. The horse is to be delivered toB on a f; ixed
day and the price is to be paid on another fixed day. A accepts the offer. The horse
becomc;s B’s property as soon as the offer is accepted.

i) A sold haystack lying on his land to B on the 4th of January. According (o the terms of
the agreement the price was to be paid aficr a monih and the haystack was tc remain
on A’s land till May and no hay was to be cut (il! the price was paid. On the burning of
the haystack by the fire before the payment of the price was made, the purchaser, B, was
held liable for the loss because the property in the haystack had already passed to him
on the day on which he entered into the contract. (Clarke Vs. Army and Navy Co-
operative Society Ltd )



it} A offered B to sell his machinery to him for a'fixed price. B agreed to buy it subject to
the condition that A should get it repaired in order to put it into running condition. A
replied that B might himself get the machincry repaired and pay him the agreed price
deducting the actual cost of repairs from it. While being repaired the machine got
destroyed for no fault of the machine. It was held that A must bear the loss since the
Contract of Sale was conditional and the ownership of the machine had not passed to
B. (Appleby V. Myers).

When the seller has to do something : Where there is a Contract for the Sale of specific
goods and the seller is bound to do something for putting the goods in a deliverable state, the
property will pass when that is done and brought to the notice of the buyer. (Sec. 21).

Example

i) X contracted to purchase timber from oak trees which belongedto Y. X marked out
the selected parts of the trees. 'Y had to remove the rejected portions from the trees
according to the custom of the trade. But before this could be done, Y became
bankrupt. It was held that X could not take away the selected portion because the
property inthe goods could pass to him onlywhen the goods were putin a deliverable
statc (Acrama vs. Morrice).

3. When goods are tobe measured, etc: Fn Contract for the Sale of Specific Goodsin a deliverable
state if something has to be done by the seller to ascertain the price, such as weighing,
measuring, or the testing of the goods, the property in the goods will pass from the seller to
the buyer only whenthat thing is done to the goods by the seller for the purpose of ascertaining
the price, the title shall pass to the buyer though they have not been weighed by the buyer,
(Turley V. Bates).

4, When goods are sold on approval : When the goods are delivered to the buyer on ‘approval’
oron‘sale or return’ basis, the property in the goods will pass from the seller to the buyer when
any of the following conditions are satisfied :

a) the buyer accepts the goods, or

b) the buyer does something which is similar to his act of accepting the goods; e.g.,
- pledges the goods or sells away the goods, or

c) the buyer retains the goods without giving notice or rejection beyond the period fixed
or a reasonable period if no time is fixed. (Sec. 24). '

Example

1) A sends B a gas meter on approval or return in March 1988. B returns the gas meter
after a trial in December 1988. The meter has not been returned within a reasonable
time, and therefore, A is not bound to accept it and can sue B for the price.

i)  Jewellery was sent by A to B “on sale of return” B pledged the jewellery with C. A can
recover the price of jewellery from B. (Kirkham v, Attenborough).

iy  Gsold certain diamonds to W on “sale or return: basis”. W sold them to X and X sold
’ them to Y’ on the same ‘i.e., (‘sale or return) basis’. The diamonds were lost while in
possession of °Y’. Tt was held that W was responsible to G for the payment of price as
by reselling them he had deprived himself of the right to return goods. (Genn. V.
Winkel).

A Contract of Sale on the basis of “sale or return” differs from a Contract of Sale for cash only
or return. The ownership of the goods will pass to the buyer only when the priceis paid. For Example
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A delivered to B a necklace on ‘sale or return’ basis. It was agreed that the ownership was
topass only on payment of cash by B on a particular date. B pledged the necklace with C before
that date. In an action by A to recover the necklace from C it was held that the property in

the necklace had not passed to B when he pledged with C, and therefore, A could sue B.
(Edward v Vaughan)

7.2.2. TRANSFER OF PROPERTY IN THE CASE OF UNASCERTAINED GOODS

No property can pass from the seller to the buyer in the case of Unascertained Goods until the
goods are ascertained. In the case of a Contract for the Sale of Unascertained or Future Goods by
description, the property will pass from the seller to the buyer when goods of the same description,
in a deliverable state, are unconditionally appropriated to the contract byone party with the consent
of the other (Loonkaran v John & Co.)

Check your Progress -1

A delivered his horse to B on trial for a week with a condition that if found suitable he will buy
the horse for Rs. 1,000. The horse died on the third day. Is B liable to pay the price?

73 APPROPRIATION OF GOODS

‘Appropriation’ means separating the goods sold from other goods so as to determine and
identify the actual goods to be delivered. ‘Appropriation’ should be unconditional. It can be done
either (1) by the seller with the buyer’s consent, or (i} by the buyer with the seller’s consent. Norm ally,
goods are in the seller’s possession, and therefore, he appropriates the goods. But inthose cases
where the buyer is acting as the warchouseman or godown keeper of the seller’s goods, he may
appropriate the goods with the consent of the seller. :

Appropriation of Goods can be done in any of the following ways :
1 By separating the quantity contracted from the other goods. For Exampie,

A has 100 tins of oil in his godown. He agrees to sell 10 tins out of them to B. The goods
will be said to be appropriated when 10 tins of oil are set apart as those meant for the buyer
under intimation to the buyer.

2. By putting the quantity contracted for in suitable receptacles. For example.

A agrees to sell 10tons of sugar to B. The goods will be appropriated when the seller
puts the required quantity in proper bags informing the buyer of it.

3 By delivery to the common carrier or any other sort of bailee for the purpose of transmission
to the buyer without reserving the right of disposal.

74  SALE BY NON-OWNERS

General Rule : The general rule is that only the owner of goods can sell the goods. No one can
convey to a transferee a better title than what he himself has. If a person transfers articles not
belonging to him, the transferee gets no title. This principle . is expressed by the Latin phrase
“Nemo quod qui non habet”, which means “none can give who does not himself possess”.
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As a general rule a seller cannot convey a better title to the buyer than what he himself has
(nemo dat quod non habet), ‘No one can give that which he has not’. In other words, a buyer cannot
acquire a better title than what the seller possesses.

A purchaser of goods from a thief will not acquire any title to the goods as against the real
owner even though he may have honestly purchased the goods for value. The real owner of the
goods will be entitled to recover possession of the goods from such purchaser without returning to
him the price that he might have paid to the seller (Cundy v Lidnsay).

Therefore, a buyer cannot get good title to the goods unless he has purchased the goods from
a person who is the owner of the goods or a person who is properly authorised by the seller to sell
the goods. The title of the buyer will remain defective if the title of the seller is defective in spite of
the fact that the buyer might have purchased the goods bona fide for value.

The following are the exceptions to the said general rule. It is in these cases that the non-
owners can convey a better title to the bonafide purchaser of goods for value,

1. Estoppel : Under certain circumstances the true owncr may be prevented by his conduct, from
denying the seller’s authority toscll. Suppose X is the owner of certain goods. X acts in such
amanner that Y is induced to believe that the goods belong to Z. In that belief Y buys the
goods from Z. In these circumstances the court will not allow X to prove his ownership. Thus
Y gets a good title to the goods even though he has purchased them from Z who is not their
owner. _

Example

P, the owner of certain machinery, left them in the possession of Q. A person named

R who had obtained a decree against Q seized the goods in execution of the decree. P
took no steps for several months to claim the goods. He also conversed withR’s solicitor

regarding the execution without mentioning his title to the machinery. R then had

the machinery sold in execution. It was held that P was estopped from denying that the

machinery was (Q’s (Pickard v. Sears).

2. Sale by a mercantile agent : Where goods are sold by a mercantile agent, who is in the
possession of the goods. or anydocument of title tothe goods with the consent of the real owner
in the ordinary course of the business the buyer will get goodtitle ifhe acts ingood faith. (Sec.
27). The essential elements of this exception are:

i) The goods must have been sold by a mercantile agent and not by an ordinary agent.

i)  The mercantile agent must be in the possession of the goods or any document of title
to the goods with the consent of the real owner.

i)  The mercantile agent while selling the goods must act in the ordinary course of his
business.

iv)  The buyer must act in good faith. He should not have any knowledge of the defect.in
the title of the seller of the goods at the time entering into the contract.

Example :
A entrusts his car to his agent B for sale. He instructs B not to sell the car for a sum less
than Rs; 10,000. A sells it to C for a sum of Rs. 8,000 and absconds with the money. A
cannot recover the car from C since the sale has been made by a mercantile agent who
has transferred a valid title to C.

3. Sale by a Co-owrter : A buyer who purchases goods from a co-owner will get a valid title, if all

of the following conditions are satisfied :
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1) 7 The co-owner must be in the sole possession of the goods with the consent of the other
co-owners; '

i)  The buyer should purchase the goods for value and in good faith,

iii)  buyer should not have notice or suspicion at the time of sale of the seller’s authority to
sell. (Sec. 28).

For example :

A and B are co-owners of a lantern projector with several slides. They use the projector
by turns. While the projector is with A, with the consent of B, he wrongfully sells it away
to C, a bona fide purchaser for value, C gets a good title.

4, Sale of Goods obtained under a Voidable Agreement : When the seller of goods has obtained
possession thereof under a Voidable Agreement when it is not rescinded at the time of Sale,
the buyer obtains a good title to the goods, provided he buys them in good faith and without
notice of the seller’s defective title. - Sec. 29.

Example

X buys a ring from Y at a low price by undue influence and sells it to 7 who is an
innocent purchaser without notice of X's defective title. Z has a good title to it and
Y cannot recover the ring from him even if the agreement with X is subsequently
rescinded.

It istobe neted that the above mentioned Section applies when the goods are obtained under
a Voidable Agreement, and not when the goods are obtained under a void or Llegal
Agreement. If the original agrecment is incapable of a y legal effect (Void ab initio) the
title to the goods remains with the true owner and cannot be passed on to anyhody else,

Example :
In Cundy vs. Lindsay, goods were obtained by an Agreement which was found to be
void. It was held that no title passed to the buyer though he was a bonafide purchaser
for value having no notice of any defect in the seller’s title.

5. Sale byséller in possession aftersale : Where a person, having sold goods, is in the possession

ofthe goods or the documents of title to the goods, resells the goods, the new buyer will get
agood title to the goods provided he (i) acts in good faith, (i) does not have notice of the prior
sale and (iif) obtains possession of goods or documents of title o the goods (Sec. 30(1)).

Example

A buys from B, a furniture maker, an almirah for Rs. 300 and pays the amount. He
informs B that he will take the almirah away after a fortnight. Subsequently B sells the
almirah to C who receives the same in good faith for value and without having any
knowledge of the previous sale to A. Cgetsagood title tothe afmirah. A’ only remedy
is against B for the loss suffered by A on account of Bs conduct. '

Itis to be noted that to cnable the seller to pass a good title, he must continue
to be in possession of the goods or of the documents of the title to the goods. It has
been held that possession as a hirer or bailee of the goods from the buyer after delivery
of the goods to him will not give a valid right even to a bonafide purchaser for value
(Staffe Motor Guarantee Ltd. V British Wagon Co.)

6. Buyerin possession of goods over which the seller has some rights : When goods are sold subject
to some lien or right of the seller (for example, for unpaid price) the buyer may sell, pledge,
or otherwise dispose of the goods to a third party -and give him a good title, provided the
following conditions are satisfied. - Sec. 30(2). "




i) The first buyét is in bdssession of the documents of title to the goods with the consent
of the seller; :

ii) The transfer is by the buyer or by a mercantile agent acting for him; and

ii)  The person receiving the same acts in good faith and without notice of any lien or any
other right of the original seller.

Example

Furniture was delivered to X under an Agrecment that the price was to be paid in two
instalments and that the furniture was to become the property of X on payment of the
second instalment of the price. X soid the furniture before the second instalment was
paid. It was held that there being a binding agreement by X to buy the goods a transfer
by him to a bonafide purchase for value without notice conveyed a good title (Lee vs.
Butler).

Unpaid seller’s right of re-sale = a purchascr of goods for value from an unpaid seller who has
the goods in his possessionin the exercise of his right of lien or stoppage of goods in transit
shall get an absolute title to the goods eventhough the resale may not be justified under the
circumstances. {Sec. 54)

Sale under the provisions of other Acts : (a) A purchaser of goods for value from a pawnee who
is selling goods under default of the pawner shall acquire a valid title to the goods (See. 176
of the Indian Contract Act).

(b)  Purchaser of goods from a finderof goods shall acquire a valid title provided the Sale
made by the finder is valid. (Sec. 169 of the Indian Contract Act).

(¢)  Salebyaperson acting in execution of law or under a power of sale. Sale by an Official
Receiver or Assignee of Liguidator of a company, exccutor of a will, administrator of the
estate will give to the purchaser a valid title.

Check your progress - 2

Asays Bin the presence of C, whois real own of the goods thathe (A) is the owner of the goods.

C remains silent. Subsequently, A sells the same goods to B. Can C recover the goods fromB?

7.5

SUMMING UP

The transfer of property in goods is the main object of making a Contract of Sale. The rules

regarding the exact moment of time at which property in goods passes from the seller to the buyer
= are important because of the following reasons :-

1.

Risk follows Ownership : The fundamental rule is that risk follows ownership, regardless of
the delivery of the goods and payment of price.

For example, if the goods are destroyed or damaged or lost by accident, the loss willbe borne
by the owner of the goods at the time of the loss.

Action against third parties : In case the goods have been damaged by a third party, the owner
can only take action against him.




3. Insolvency of the seller or the buyer: In the ecvent of insolvency of either the seller or buyer,
the question whether the official receiver of assignee can take over the goods or not depends
on whether the property in the goods has passed from the seller to buyer.

Passing of property in the case of Specific or Ascertained Goods

Where there is a Contract for the Sale of Specific or Ascertained Goods, the property inthem
is transferred to the buyer at such time ag the parties to the Contract intend it to be transferred.

Appropriation of Goods

Appropriation means separation of the goods sold from the dther goods inorder to determine
and identify the actual goods to be delivered. ‘Appropriation’, should be unconditional. It can
be done either by the seller with the buyer’s consent, or by the buyer with the seller’s consent.

Appropriation of goods can be done

1. by separating the quantity contracted from the other goods,
2. by putting the quantity contracted in suitable receptacles, and
3. by delivery to the common carrier,

Sale by Non-Owner

The general rule is that only the owner of goods can sell the goods. No one can convey to a
transferee a better title than what he himself possesses,

This would mean that if a person transfers goods not belouging to him, the transferee gets no
titie.

The following are the exceptions to the above rule.

1. Sale by Estoppel; ii) Sale by a mercantile agent; i) Sale by Co-owner; iv} Sale of goods
obtained under a Voidable Agreement; v) Sale by scller in possession after sale; vi) Buyer
in possession of goods over which the seller has some rights; vii) unpaid seller’s right of re-
sale; viii) Sale under the provisions of other Acts.

7.6 CHECK YOUR PROGRESS : MODEL ANSWERS

1 No. Ownership was not transferred.
2. C cannot recover the goods from B since by his conduct he has accepted that A is the owner
of the goods.

- 17 MODEL EXAMINATIONS QUESTIONS

A, Answer the following in 15 lines each:

1. What are ‘Ascertained Goods™?

2. On the 1st of July A agrees to sell a particular horse to B for Rs. 600. According to the terms
of the Agreement, the horse is to be delivered on the 8th of August when payment will be
made. When does the property in the horse pass from the seller to the buyer?

3. . A, the owner ofamotor car, leaves its certificate of Registration in the car. The certificate
of Registration isequivalent toa document of title. B, the driver of the cat, byforgerytransfers
its Registration to his own name and sellsitto Z, abonafide purchaser for value, Is A estopped
from denying B’s authority to sell? Give reasons for your answer. '




_“No one can give what one has not”. How does this maxim applyin the case of Sale of Goods?

Explain? :
5. On the 1st of July, A agrees to sell a particular horse to Bfor Rs. 500/- According to the terms
of the Agreement, the horse is to be delivered on 8th August when payment will be made.
When does property in the horse pass from the seller to the buyer? ‘
6. A delivered his horse to B on trial for a week with a condition that, if found suitable, he
will buy the horse for Rs. 1,000. The horse died on the third day. Is B liable to pay the price?
B. Answer the following in 30 lines each:
7. State the rules for ascertaining the intention of the partiesas to the time when the property
in the Specific and Unascertained Goods is to pass to the buyer.
8. Explain when a) the property, b) the risk in goods sold passes from the seller to the buyer in
a Contract for the Sale of Goods.
9. Explain the rules relating to ‘Sales by non-owners?
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79 GLOSSARY
1 A.ppropriation : Separating the goods sold from the other goods.
2, nemo dat quod non habet : No one can give that which he has not.
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8.0 AIMS AND OBJECTIVES

This unit presents the rules relating to performance and remedics for breach of Contract of
Sale. After going through this Unit, you should be able to:
* understand the rules regarding the delivery of the goods,

* describe the duties of both the seller and buyer of goods

* list out the rights of seller of goods

define the concept of Lien and distinquish between the right of lien and stoppage in transit.
-know the circumstances in which an unpaid seller can re-sell the goods,

explain the remedies to breach of Contract

state the rules regarding the sales by auction,

8.1  INTRODUCTION

Performance of a contract of salc means delivery of the goods to the buyer.

‘Delivery’ means a “voluntary transfer of possession from one person to another.” Sec.2(2).
Sir Fredrick Pollock has defined “delivery” as “voluntary dispossession in favour of another,”
{Pollock and Mulla, Sale of Goods Act, p.7).

The mode of delivery is spelt out by Section 33. Delivery of goods sold may be made by doing
anything which the parties agree to treat as delivery or which has the effect of putting the goods in
the possession of the buyer or of any person authorised to hold them on his behalf.

Delivery of goods may be made by doing anything which the parties agree totreat as delivery,
Thus, where a seller had agreed to place a horse at a livery, the removal of the horse to that place
was a delivery. ' .
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- The 'n.ad.d“e of gwmg possessi(;n is to bé‘determincd by the partics_.'Delﬁcry rﬁay be Actual, -

Symbolic or Constructive.

1.

Actual delivery occurs when the goods themselves are delivered; the goods are physically
handed over to the buyer or to his agent.

Symbolic delivery occurs when the buyer gets the means of obtaining possession. For
example, certain specific goods were locked up in the godown and the scller gives the key
of the godown to the buyer. Tt transfers possession and gives him actual control of the place.

Constructive delivery occurs when achange in the possession of the goods without any change
in the actual and visible custody; e.g., the delivery of the bill of lading with which goods
may be obtained. (Hurry v. Mangles).

8.2

RULES REGARDING DELIVERY

The buyer should be in a position to exercise control over the goods. Delivery of goods sold may
be made by doing anything which the parties agree to treat as delivery or which has the effect
of putting the goods in the possession of buyer or of any person authorised to hold them on
his behalf (Section 33.)

Example

A sold the wood of some fallen trees to B. B after cutting the trees was about to remove
them, when he was prevented from doing so by C. B sued A for refund of purchase
money. ft was held that he would succeed, since there was no delivery of goods to B. This
was s0 because the the mere fact that the buyer had cut the trees did not mean that he
could exercise his control over the goods until he carted them away.

Effect of part delivery: The delivery of a part of the goods,in progress of the delivery of the
whole, has the same effect, for the purposc.of passing the property in such- goods, as a
delivery of the whole; but a delivery of a part of the goods, with an intention of severing it
from the whole, does not opcrate as a delivery of the remainder. (Section 34).

Example

(i) A ship arrives in a harbour laden with cargo consigned to A, the buyer. The captain
begins to discharge it and delivers part of the goods to A in progress of the delivery of
the whole. The part delivery of the cargo is equivalent to the delivery of the cargo as
a whole and the ownership in the whole of the goods shall pass to the buyer.

The buyer to apply for delivery: Apért from any express Contract, the selier of goods is not
bound to deliver them until the buyer applies for delivery. (Sec. 33).

The demand for delivery should be made at a reasonable hour. Where according to the terms
of the Contract, it is the duty of the seller to deliver the goods, the tender of delivery should
similarly also be made at a reasonable hour. What is reasonable hour is a question of fact.
(Sec.36(4)). Where under the Contract of Sale, the seller is bound to send the goods to the
buyers, but no time for sending them is fixed, the seller is bound to send them within a
reasonable time. (Sec.36(2)). '

Expenses of Delivery: Unless otherwise agreed, the expenses of and those incidental to pulting
the goods into a deliverabie state shall be borne by the seller. (Sec.36(5)).

Place of Delivery.
(i)  The seller is not bound to carry the goods to the buyer’s place of business or residence

unless otherwise agreed upon. He should place the goods at the disposal of the buyer.
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(i) Delivéry of the goods is to be made at the place where the goods are lying at the time

of sale unless otherwise agreed upon. If the g£oods are not then in existence, they are to be
delivered at the place at which they are produced. (Sec.36(2)).

(iif)  Where the seller has agreed to deliver goods to the buyer at a place other than where
they are when sold, the buyer must in the absence of Agreement to the contrary take the
risk of deterioration occuring in transit. (Sec. 40).

Where goods are with a third person: Where the goods are inthe hands of a third person, there -

canbe no delivery to the buyer unless the third person acknowledges that he holds them on
behalf of the buyer. (Sec. 36(3)).

Delivery of wrong quantity:

(i)  Where the seller delivers to the buyér a quantity of goods less than what he has

contracted to sell, the buyer may reject them, but if the buyer accepts the goods so delivercd
he shall pay for them at the contract rate. ‘

(i)  Where the seller delivers (o the buyer a quantity of goods larger than what he has
Contractedto sell, the buyer may accept the goods included in the Contract and reject the rest,

or he may reject the whole. If the buyer accepts the whole of the goods so delivered, he shall
pay for them at the Contract rate.

(i)  Where the seller delivers to the buyer the goods he has contracted to sell mixed with
goodsofa different description not included in the Contract, the buyer may accept the goods
which are in accordance Witl\l the Contract and reject the rest, or may reject the whole,

(iv)  The provisions of this Section arc subject to any usa e of trade, special agreement or
course of dealing between the parties, (Section 37).

The following examples will make the rule clear:

(i)  Asells 2,000 gross of “200 yard reels” of sewing cotton to B. After taking delivery of
it, B comes to know that the length per reel is on an average 6% short. B may reject the
goods but in case he accepts them, he will have to pay for the actual quantity of thread
in the reels at the Contract rate.

Instalment Deliveries:

(I} Unless otherwise agreed, the buyer of goods is not bound to accept delivery thereof by
instalments, '

(i)  Where there is a Contract for the Sale of Goods to be delivered by the stated

installments which are to be separately paid for, and when the seller makes no delivery or

defective delivery in respect of one or more installments, or the buyer neglects orrefuscs
to take delivery of or pay for one or more instalments, each case has to be considered on its
merits taking into account the terms of the contract and the circumstances of the case, i.e.,
whether the Breach of Contract is a repudiation of the whole Contract or whether it is a
severable breach giving rise to a claim for compensation, but not to a right to treat the whole
Contract as repudiated. (Sec. 38).

Example

(i) A purchased from B 25 tons of pepper to be supplied by March/April shipment. B
shipped 20 tons in April and 5 tons in November. It was held that the Contract did
not provide for delivery of goods in instalments, and therefore, A could reject the

entire consignment. (Renter vs. Sala).




Delivery to carrier or wharfinger:

. (i)  Where, in pursuance of a Contract of Sale, the seller is authorised or required to

send the goods to the buyer, the delivery of the goods toa carrier, whether named by thebuyer . .

or not, for the purpose of transmission to the buyer, or the delivery of the goods to
wharfinger for safe custody, is prima facie deemed to be delivery of the goods to the buyer.

(i)  Unless otherwise authorised by the buyer, the seller shall make such a Contract with
the carrier or wharfinger on behalf of the buyer as may be reasonable having regard to the
nature of the goods and the other circumstances of the case. If the seller omits to do so, and
if the goods are lost or damaged in course of transit or whilst in the custody of the wharfinger,
the buyer may decline to treat the delivery to the carrier or wharfinger as a delivery ‘to himself
or may hold the seller responsible for damages. For example;

A of Agra places an order with B of Bombay to supply him with three casks of oil to be sent
him by Railway. A delivers threc casks to the railway company without conforming to the
rules which must be complied with in order to render the railway company liable for their
safety. The goods do not reach B. B is not liable to pay the price, since there has not been
a sufficient delivery to make him so liable. ' '

(iii) Unless otherwise agreed, where goods are sent by the seller to the buyer by a route
involving sea transit for which it is usual to insure, the seller shall give such notice to the buyer
as may enable him to insure them the during their sea traosit, but if the seller fails to do so,
the goods shall be deemed to be at his risk during such sea transit. (Sec. 39).

For example, A sold certain goods to B, F.O.B. Antwerp. The goods were to be shipped
according to B’s directions. Subscquently, A received instructions from B asking him to ship
the goods to Odessa and pay freight on B’s account. The choice of the ship was left toA. B
knew that the goods should be insured and had alt the information for getting the goods
insured, but he preferred not to get the goods insured. The goods were shipped but were
lost in the transit. B refused to make the payment on the groundthat A had not given him
notice regarding the custom of insurance. It was held that though technically notice was to
be given by the seller to the buyer, the buyer must suffer because he elected not to insure the
goods knowing well that goods should be insured. (Wimble v. Rosenberg).

Buyer’s right of examining the goods :

(i)  Where goods are delivered to the buyer which he has not previously examined he is
not deemed to have accepted them unless and until he has had a reasonable opportunity of
examining them for the purpose of ascertaining whether they are in conformity with the
Contract.

(i)  Unless otherwise agreed, when the seller tenders the delivery of goods tothe buyer,
he is bound, on request, to afford the buyer a reasonable opportunity to examine the goods
for the purpose of ascertaining whether they are in conformity with the Contract. (Sec. 41).

DUTIES OF SELLER OF GOODS

Delivery :

(i) Itis the duty of the seller to deliver the goods and that of the buyer to accept and pay
for them in accordance with the terms of the Contract of Sale (Sec. 31).

(i)  Unlessotherwise agreed, delivery of the goods and payment of the price are concurrent
conditions, that is to say, the seller shall be ready and willing to give possession of the goods
to the buyer in exchange of the price, and the buyer shall be ready and willing to pay the price
in exchange of possession of the goods. (Sec.32)
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The seller of goods has the duty of giviﬁg delivery accordiﬁg ‘to the terms f the Contract and
according to the rules contained in the Sale of Good Act,

Risk of deterioration in the Goods : Where the seller of goods agrees to deliver them at his own
risk at a place other than that where they are when sold, the buyer shall, nevertheless, unless
otherwise agreed, take the risk of deteriorationin the goods necessarily incident to the course
of transit. (Sec. 40).

Damages for non-delivery : Where the seller wrongfully neglects or refuses to deliver the
goods to-the buyer, the buyer may sue the seller for damages for non-delivery. (Sec. 57).

Specific Performance ; In certain’circumstances in any suit for Breach of contract to deliver
Specific or Ascertained Goods, the Court may; if it thinks fit, on the application of the
plaintiff by its decree, direct that the Contract shall be performed specifically. The power
of the court to order specific performance in such cases is to be used subject to rules
contained in the Specific Relief Act regarding  specific performance of Contracts.
(Sec. 58). ‘ o

8.4

DUTIES OF BUYER OF GOODS

it thin

(a)

(b

THE BUYER OF GOODS HAS THE FOLLOWING DUTIES :

Payment of price : He must pay the price of goods according to the terms of the Contract. (Sec.
31).

Compensatioﬁ : If he wrongfully refuses to accept delivery, he must pay compensation to the
seller. (Sec. 32, Sec.42 and Sec. 56).

Delivery : Unless otherwisc agreed, the seller is not bound to deliver  the goods without the
application of the buyer for delivery. (Sec 35).

Liability of Buyer : If the seller is ready and willing to deliver the goods and requests the buyer
to take delivery, and if the buyer does not within a reasonable time after such a request take
delivery of the goods, he is liable (o the seller for_any loss occasioned by his neglect or
refusal to take delivery. and also for a reasonable charge for the care and custody of the
goods. (Sec. 44), ' '

Interest and Special Darmages : The seller or the buyer may recover interest or special
damages in any case where by lawinterest or special damages may be recoverable, He may
also recover the money paid where the consideration for the payment of it has failed, -

In the absence of a Contract to the contrary, the Court may award interest at such a rate as
ks fit on the amount of the price

to the seller in a suit by him for the amount of the price from the date of the tender of the
goods or from the date on which the price is payable; )

to the buyer in a suit by him for the refund of the price inthe case of a breach of the Contract
on the part of the seller from the date on which the payment was made. {Sec.61).”

8.5

RIGHTS OF THE SELLER OF GOODS

Remedies : Unpaid sellers have certain remedies, viz, Seller’s lien, Right of Stoppage in Transit,
Right of Resale and Suit for the Price,

Enforcement of the liabilities of the buyer : The seller can enforce the liabilities of the buyer
for not taking delivery of goods. (Sec. 44)




3. Other Rights : The seller is given certain rights as the aggreived party for the following
reasons : Damages for Non-delivery (Sec. 57), Remedy for breach of warranty {Sec. 59);
repudiation of Contract (Sec. 60); Interest and special damages (Sec. 61); the increasing of
the-amount of duty imposed or increased (Sec. 64-A); \

8.6 RIGHTS QF-UNPAID SELLER

Unpaid Seller : Unpaid Seller means a seller
()  who has not been paid or paid the whole of the price of the goods sold, or

(i)  who has received a Bill of Exchange or any other "negotiable instrument as a conditional
payment but which is subsequently dishonoured.

The term ‘seller’ in this case will include every personin the position of a seller; e.g., an agent
of the Seller to whom the bill of lading has been endorsed or Consignor or Agent who has himself
paid or is directly responsible for the price (Sec. 45).

Example

A purchased:some goods in his personal name on behalf of his principal, B. B refuses
to pay the price of the goods. Since A has incurred personal liability, the relationship
between him and his principal will be taken as that of a seller and a buyer. A will be
considered an unpaid seller under the provisions of Section 45. (Hiralal Chimanla v.
Pehladrai & Co.). :

. The term ‘Unpaid Seller’, however, does not include a buyer who after having paid the price
reject the goods. He will, therefore, be not entitled to the right to fien on the tejected goods which
is available to an unpaid seller. (Shah Thilok Chand Poosaji v. Crystal & Co.)

Unpaid Seller’s Rights : Rights of an Unpaid Seller can be listed as follows; A) against the
goods; Seller’s Lien, Stoppage in Transit, and Resale, (B) against the buyer personally; suits for
Price,, Damages and Interest. These rights are explained below :

A, Against the goods

1. Right of Lien (Sec. 47 to 49) : ‘Lien’ is a right of an Unpaid Seller to retain possession on the
goods which are under his actual possession until he is paid or tendered the price of those
goods. If the goods are in the actual possession of the seller. the transfer of property, title or
ownership in those goods to the buyer will make no difference to the exercise of the lien on
the goods by the unpaid scller. The right of lien will not also be affected by the seller parting
with a document capable of transferring the title (e.g., Bill of Lading or any other type of
delivery 'order) provided that the goods remain in the actual possession of the seller. The
Unpaid Seller may exercise his right of lien notwithstanding the fact that he may be holding
the goods with the consent of the buyer as his agent or bailee. '

The Unpaid Seller’s right of lien extends to the whole of the goods in his possession. He may
refuse to deliver a part of the goods on payment of a proportionate part of the price. by the -
buyer. ’ ;

The Unpaid Seller’s right of lien extends only to the price, and not for any other type of
maintenance or custody charges, ctc. Warehousing charges for keeping the goods in a godown
in exercise of lien for the price will not be allowed. :

The Unpaid Seller is entitled to exercise his right of liecn on the remainder of the goods if
part of them have already been delivered to the buyer except when such part delivery

has been made under such circumstances as to show an Agreement to waive the lien.
{Sec. 48).




When can lien be exercised : Thé following are the cases m wﬁich an Unpaid Seller may

exercise his right of lien on the goods sold until price is paid or téndered to him ;

1.

Where goods have been sold on credit, but the period of credit has expired without
payment of price, and L

Where the buyer becomes insolvent, the Unpaid Seller can exercise his right of
lien even within the period of credit if the buyer becomes insolvent within that period.
(Sec. 47). ‘

When lien is lost ? The Unpaid Seller will lose his right of lien on the goods in the following three

Cases :

When the Seller delivers the goods to acarrier or any other bailee for the purpose of
transmission to the buyer without reserving the right of disposal of the goods.

When the Buyer or his Agent lawfully obtains possessions of the goods. In case the
goods are redelivered to the Seiler for some specific purpose (¢.g. repair, etc.) it does
not revive the Unpaid Sellers lien (Eduljee v. John Bros.)

When the Seller expressly or impliedly waives his right of lien, when he grants fresh

. term of credit or accepts a negotiable instrument from the buyer for the payment of

the price of the goods. (Sec. 49).

The Seller is entitled to exercise his right of lien until the payment or tender of price. A decree
for the price passed by the court alone will not destroy'the lien uatil it is satisfied by the
payment of the amount due to the seller. A tender of the price will put an end to the lien

- eventhough the Seller might have declined to receive the money. Right of lien, if once lost,
will not revive if the buyer redelivers the goods’to him for any particular purpose.

2, The right of stoppage in transit (Sec. 50-52)

Explanation : When the buyer of goods becomes insolvent, and when the goods are in the way
(in the course of transit) to the buyer, the seller can resume possession of the goods from the carrier.
‘This is known as the Right of Stoppage in Transit. '

Rules regarding the course of transit : The following points are to be noted in connection with
* the Right of Stoppage in Transit, - ‘

@

(i)

(i)

W)

The goods are deemed to be in the Course of Transit from the time  when they are
delivered to the carrier fo the time when they are delivered to the Buyer or his Agent.

The Right of Stoppage in Transit comes to an end as soon asthe goods are delivered
to the Buyer or his agent. The carrier may become the Agent of the Buyer in some
circumstances; e.g., if after arrival of the goods at the appointed destination, the
carrier acknowledges to the Buyer that he holds the goods on his behalf. The Seller’s
right to resume possession comes to an end in such a case. A shipowner carrying goods
may be acting as the Agent of the Buyer if the circumstances so indicate.

If the carrier wrongfully refuses to deliver the goods to the Buyer, the Transit is at an
end, and the seller’s right is lost.

Where a part delivery has been made, the remainder of the goods may be stopped in
transit unless it is shown that the part delivery was made in such circumstances as to
show an Agreement to give up possession of the whole of the goods,

Who s aninsolvent? The term, ‘insolvent’ is used here to denote a person who is financially
embarrased:or in financial difficulties. It is not necessary that the Buyer should be declared
‘insolvent” by a court of law before the Right of Stoppage in Transit can be exercised.




The method of taking pssession : The Right of Stoppage in Transit is'to be exercised
by the Seller by taking actual possession of the goods or by giving notice tothe carrier toredeliver
the goods to the seller. The carrier, upon such notice being given, is bound to redeliver the goods to
the seller or his agent. he expenses of redelivery must be borne by the Seller.

Distinction between the Right of Lien and Stoppage in Transit

(a)  Though both the Rights arisc only when the property in the goods has passed to the
buyer, the Right of Lien can be excrcised only when the goods are in the actual
possession of the Seller while the Right of Stoppage in Transit can be enforced only
s0 long as the goods have not reached the possession of the Buyer though the Seller
has parted with their possession. Both these Rights will terminate if the buyer obtains
possession of the goods.

(b) The Right of Stopping the goods in Transit arises ‘only when the Buyer has become
insolvent, while a Seller can exercise lien so long as the price of the goods has not been
paid or tendered to him. The Buyer’s solvency or otherwise is immaterial in  this
respect.

(c)  TheRightof Lienis exercised to retain possession of goods while the Right of Stoppage
of goods in Transit is exericsed to regain possession of goods from the carrier of the
goods.

3. Right of Resale (Sec. 54)

An Unpaid Seller who has the possession of goods can resell them in the following
circumstances

(a) When the goods are of a perishable nature : The term ‘perishable’ has not been
definedin the Act, but it means perishable not only physicallybut also commercially
(e.g., deterioration in the market value by delay). No notice of resale to the buyer is
necessary in the case of these goods.

(b)  When he gives notice of his intention toresell : An Unpaid Seller after having exercised
his Right of Licn or Stoppage in Transit may give notice to the Buyer asking him to pay
the price within a reasonable time failing which he will be reselling the goods. In casc
the Buyer fails to pay the price after receiving such notice, the Unpaid Seller should sell
away the goods within a reasonable time. He will be entitled to recover from the
original Buyer any loss occasioned by his breach of Contract but the Buyer shall not be
entitled to any profit which may occur on the resale. if such notice is not given, the
Unpaid Seller shall not be entitled to recover such damages and the Buyer shail be
entitled to the profit, if any, on the resale. ‘

The notice to the Buyer has been made obligatory on account of two reasons :

(iy  The buyer gets one morc opportunity of fulfilling the Contract by paying the price
at the last moment, and '

(i)  The Buyer may, if he is unable to pay the price, see that the goods are sold at & proper
price.

It is to be noted that default in giving notice to the eoriginal Buyer by the Unpaid Seller will
not effect the rights and title of the second purchaser of the goods which have been resold to
him.

()  When he expressly reserves a right of resale : Where the Seller expressly reserves a right
- ofresalein case the Buyer should default, the seller may resell the goods in the event of such
a default. No notice to the Buyer will be necessary in such a case. The original Contract of Sale




sha]l-thcrcby be rescinded, but the Seller will be entitled to get damages from the Buyer for the
loss suffered by him. ' ‘

(d)  When the property in goods has not been fransferred,
Right of withholding delivery

If the property in the goods has not passed to the Buyer, the unpaid Seller cannot exercise
Right of Lien but gets a Right of Withholding the Delivery of Goods, similar to and co-extensive
with Lien. S ‘ o

B. Rights against the Buyer Personally

The Rights available te the Unpaid Seller against the Buyer personally are i) suit for price
2) Damages for non-acceptances and 3) suit for special damages and interest,

1 Suit forpﬁée (Sec 55) : (i) Where under a Contract of Sale the propertyin the goods has passed
to the Buyer and where the Buyer wrongfully neglects or refuses to pay for the goods
according to the terms of the Contract, the Seller may sue him of the price of the goods.

ii) Where under a Contract of Sale the price is payable on acertain day irrespective of
delivery and where the Buyer wrongfully neglects or refuses to pay such price, the Scller may
suc him for the price although the property in the goods has not passed and the goods have
not been appropriated to the Contract.

2. Damages for non-acceptance (Sec. 56) : Where the Buyer wrongfully neglects or refuses
to accept and pay for the goods, the Seller may sue him for damages for non-acceptance.

The damages for non-acceptance will be such as directly and naturally arise in the ordinary
course of events from the breach and where there is an available market for the goods in
question, the measure of damage is the fair price calculated on the basis of the difference
between the Contract price and the market price or current price at the time when the goods
ought to have been accepted.

3. Suit for special damages and interest (Sec,. 61) : This section entitles the seller to sue the buyer
for special damages also for such Joss “which the parties knew, when they mac:: the Contract,
to be likely to result from the breach of it”.

The Section also recognise unpaid sellers right to get interest at a reasonable rate on the total
unpaid price of the goods sold, from the time it was due until it is actnally paid.

8.7  BUYER’S RIGHTS AGAINST SELLER

1. Damages for non-delivery (Sec. 57) : Where the Seller wrongfully neglects or refuses to
deliver the goods to the Buyer, the Buyer, may sue the Seller for damages for non-delivery.

2. Specific performance (Sec.. 58) : In any suit for Breach of Contact to deliver specific or
ascertained goods, the court may, if it thinks fit, on the application of the plaintiff by its
decree, direct that the Contract shall be perlormed specifically, without giving the defendant
the option of retaining the goods on payment of damages. The decree may be unconditional
or based upon such terms and conditions as to damages, payment of the price or otherwise,
as the court may deem just, and the application of the plaintiff may be made at any time before
the decree is issued. The power of the court to order specific performance in such a case is
to be used subject to the rules contained in the Specilic performance in such a case is to be
used subject to the rules contained in the Specific Relief Act regarding specific
performance of the Contract. ' '
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Remedy for breach of warranty (Sec. 59) : Where there is a breach of Warranty by the Seller
or where the Buyer elects or is compelied to treat any breach of a condition on the part of the
Seller as a Breach of Warranty. the Buyer is not by reason only of such breach of warranty
entitled to reject the goods, but he may

(a) setup against the Seller the Breach of Warranty in diminution or extinction of the price
or :

(b)  sue the Seller for damages for Breach of Warranty.

Repudiation of contract before due date (Sec. 60) : Where cither party to a contract of Sale
repudiates the Contract before the date of delivery, the other may either treat the Contract as
subsisting and wait till the date of delivery or may treat the Contract as rescinded and sue
for damages for the Breach of Contract.

Interest, Special damages (Sec. 61) : The Seller or the Buyer is entitled to recover interest or
special damages in any case, where under the law, interest or special damages may be
recoverable, or to recover the money paid where the consideration for the payment of it has
failed. ' :

In the absence of a Contract to the contrary, the court may award interest at such a rate as it
thinks fit on the amount of the price -

(a)  tothe Seller in a suit by him for the aﬁlount of the price from the date of the tender
of the goods or from the date on which the price was payable;

(b)  to the Buyer in a suit by him for the refund of the price in the case of a Breach of the
Contract on the part of the Seller from the date on which the payment was made.

THE FOLLOWING ARE THE RIGHTS OF THE BUYER OF GOODS :

(a)  The buyer has theright to have delivery of the goods according to the terms of the
Confract, :

(b) The buyer is not bound to accept delivery by instalments.

()  Buyer’s right of examining goods :

(1) Where goods are delivercd to the buyer which he has not previously examined, he
is not deemed to have accepted them unless and until he has had a reasonable opportunity
of examining them for the purpose of ascertaining whether they are in conformity with
the Contract (Sec. 41(1)).

(2)  Unless otherwise agreed; when the scller tenders delivery of goods to the buyer, he is
bound, on request, to give the buyer a reasonable opportunity to examining the goods for the
purpose of ascertaining whether they are in conformity with the contract. {Sec. 41(2)).

(d)  The buyer is not bound to return the rejected goods. -

~ Check Your progress - 1

What are the remedies available to an aggrieved party on the breach of a Contract?
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88 AUCTION SALES

Section 64 lays down the principles relating to ‘auction sale’. An auction sale is complete when
the auctioneer announces its completion by the fall of the hammer or in any other customary
manner, and until then the bidder has the right to retract his bid. The property passes on the fall of
the hammer (Sec. 64(2)). '

The seller himself does not have the right to bid at the auction. He cannot also employ any
person to bid on his behalf. It is also not proper for the auctioneer knowingly to take a bid from the
seller or his agent. Any contraveation of these rules renders the sale fraudulent. If the seller makes
use of pretended bidding for the purpose of raising the price, the sale is Voidable at the option of
the buyer. (Sec. 64(4) & (6)). E S :

- The selier may, however, expressly reserve the right to bid at auction and in that case bidding
by him or on his behalf does not render the sale Fraudlent or Voidable (Sec. 64(3),) provided that he
employs only one bidder. If he employs more than onc, then the intention is not to protect his interest,
but to enhance the price and hat is Fraudulent (Thornett V. Haines).

The seller has the right to make the sale subject to a reserve or upset. price. (Sec. 64(5)). In
“such-a case he is not bound to accept the highest bid. Even where he has not reserved any price, he
may, it is believed, refuse to knock down the goods to the highest bidder. Further, the auctioneer
has the right to make the auction subject to any conditions which be changes. This has been expressly
recognised by the Madras High Court in the Coffee Board v. Famous Coffee and Tea Works.

The following case laws on ‘auction sales’ will explain the position clearly :

1. Abid by an intending buyer is construed as an offer. As a: offer, it can be withdrawn any time
before acceptance, which in this case occurs by the fall of the hammer or in any other

customary mansier. It has been held that it is customaryin this country to repeat the final offer

three times. (Agra bank v. Hamlin),

2. An Agreement between intending buyers not to bid against cach other is known as-a knock-
out Agreement. Such Agreements are not illegal (Jyoti v. Thowmull),

3. Agreements which are likely to prevent the property put up from realising its fair value and
- to damp the sale would certainly be against the public good, but an Agreement between
{Wo or more persons not to bid against each other at an auction is not illegal or against public

good. (Lachhman Das and others v. Hakim Sita Ram and others).. : :

4. . Anauctioneer can set his own terms and conditions for holding an auction. If he does so, those
conditions would govern the rights of the parties. The seller is not bound - to ‘accept the
.. ‘highest bid, and it necessarily implies that he can accept any lower bid. If there are lapses on
- the receipt of a higher bid, and if the highest bid is not to be acecpted for any reason, the
auction must be abandoned and fresh auction is required to be held (M. Lachai Setty and

Sons Lt. vs. The Coffee Board, Bangalore).

89 SUMMING UP

Performance of a Contract of Sale means delivery of the goods to the buyer. The Duty of the
Sellers is to deliver the goods and the buyer has to accept the goods and pay for the same as per the
terms and conditions agreed upon in the Contract of Sale. '

Delivery of Goods

The term ‘Delivery’ means a vowuntary transfer of possession from one person to another
(Section 2(2)). : :

Delivery may be i) Actual; it) Symbolic or iii) Contructive. But it must be according to the
following rules;

bl




1. The buyer should be in a position to exeicise control over the goods.

2. The delivery of a part of the goods, in process of a delivery of the wholc, has the same effect
as a delivery of the whole.

3. Apart from any express contract, the seller of goods is not bound to delwcr them until the
buyer applies for delivery.

4 The expenses and incidentals incurred to put the goods into a delivarable stateshall be borne
by the Seller unless otherwise agreed (Sec. 36(5))-

5. The place of delivery if the place at which they are at the time of the Sale.

6. If the goods are in possession of a third party, there is no delivery until such third party
acknowledges to the Buyer that he holds the goods on his behalf.

7. Expenses for making delivery are borne by the Seller and expenses of obtaining del:vcry by

the Buyer.

8. Unless otherwise agreed the Buyer of goods is not bound to accept delivery thereof by
instalments.

9. Unless it is a term of the Contract of Sale, the Contract must be performed as a whole and

cannot be divided either by the Seller or Buyer. The partics may however agree that the goods
are to be delivered by instalments.

10.  Unless otherwise agreed, when the Seller tenders the delivery of goods to the Buyer, he is
bound, on request, to afford the Buyer a reasonable opportunity to examine the goods for
the purpose of ascertaining whether they are in conformity with the Contract (Sec. 41).

Duties of the Seller of Goods

1. It is the duty of the Seller (o deliver the goods acéording to the conditions of Contract of Sale.
2. The Seller should take the risk of deterioration in the goods incident to the course of transit.
3 The Seller has to pay damages if he wrongfully neglects or refuses to deliver the goods.

Duties of the Buyer of Goods

1. He must pay the price of goods according to the terms and conditions of the Contract.
2. If he wrongfully refuses to accept the delivery, he must pay compensation to the Scller.
3. TheBuyerisliable tothe Seller for any loss occationed by his neglect or refusal totake delivery.

Suits for the Breach of Contract

1. Suit for Price (Scc. 55); ii} Damages for Non-Acceptance (Sec. 56); iii) Damages for Non-
Delivery (Sec 57); iv) Specific Performance {Sec. 58);v) Remedy for Breach of Warranty
(Sec. 59); vi) Repudiation of Contract Before Due Date (Sec. 60) and Recovery of Interest
or Special Damages are the Rights given to the aggrcwed party in the Sale of Goods Act in
addition to Rights of an Unpaid Seller.

8.10 CHECK YOUR PROGRESS : MODEL ANSWERS

L The aggrieved party can :
i) sue for price;
i)  claim damages for non-acceptance;
iif)  claim damages for non-delivery;
iv)  bring an order for specific performance;
v)  get an order from the court of law to stop the breach.




8.1

MODEL EXAMINATION QUESTIONS
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Answer the following in 15 lines each:

What are provisions relating to the delivery of wrong quality?

A sells 100 bales of jute to B and sends 50 bales by motor and 50 bales by railway. B receives
delivery of the bales sent by motor, but before he receives the delivery of the bales sent by
railway he becomes insolvent. A, being still unpaid, stops the goods in transit. The official
Receiver in B’s insolvency claims the goods. Explain the case.

X sold to Y and forwarded to the buyer a bill of lading endorsed in blank together with a draft
for the price for acceptance. Y, who was involvent, did not accept the draft but transferred the
bill of lading to Z, who took it in good aith and for value. The seller stopped the goods in
transit. Discuss the rights of Z as against the goods.

State the buyer’s right of examining the goods.

“The Right of Stoppage in Transit is extension of the Unpaid Seller’s Right of Lien”,
Comment,

Answer the following in 30 lines each:

Does the Indian Sale of Goods Act have any provisions for delivery? If so, what are they?
Who is an Unpaid Seller? What are the Right of an Unpaid Seller against the goods?
Discuss the remedies for Breach of the Contract of Sale?

State the rules regarding ‘Sales by Auction.

Explain the Rights of the Buyer

What are the Duties of the Seller?

3.12
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8.13

GLOSSARY

Delivery : A voluntary transfer of possession from one person to
another.

Unpaid Seller : A seller who has not been paid the whole or the part

thereof.
Unpaid Seller’s Lien : The right of an Unpaid Seller to retain possession on the
goods until he is paid.
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9.0  AIMS AND OBJECTIVES

This Unit presents the main provisions of the Faciories Act, 1948 in relation to the health, safety
and welfare of the Workers. -

After going through this Unit, you will be able to :

* outline the objectives of the Factories Act, 1948
define 1mp0rtant terms hke Manufacturmg Process, Factory, Worker, Occupler etc..
cxplain the powers of inspecting staff

understand the provisions relating to the health, safety and welfare of the Workers.

91 INTRODUCTION

The development of organis'éd iﬁdustry ledto tlie'cmcrgence of Industrial Law in our country.
Industrial Law is the body of laws which.deals with “‘employment and non-employment,wages,
w0rk1gn conditions, Industrial relations, social security and labour welfare of mdustrlaliy employed
persons™. : : .

It is desireable on the part of the State to maintain industrial peace and cordial relations
bztween Management and Workers, This is to ensure better working conditions, minimum wages,
compensation in case of accidents etc to the workers.

9.2 OBJECTIVES OF THE FACTORIES ACT 1948

The Factoires Act, 1948 which cameinto force on the 1st day of April, 1949 extends to the whole
of India including hte State of Jammu and Kashmir. The chief objects of Factorics’ Legislation
are :

1. to protect the workers employed in factories against industrial and occupational hazards
and to ensure safe and healthy conditions of life and work; 2. to impose certain restrictions as
to hours of work and make provisions for leave and rest; and 3. to make some more

stringent provisions particularly with regard to length of working hours for women and young
persons.

L]




93  THE DEFINITIONS OF IMPORTANT TERMS

“ADOLESCENT” means a person who has completed his fifteenth but has ot completed his
cighteenth year of age. - : ' '

“ADULT” means a person who has completed his eighteenth year of age.
“CHILD” means a person who has not completed his fifteenth year of age.
“YOUNG PERSON” means a person who is either a child or an adolescent.

“POWER” means electrical ehergy, and any other form of energy which is mechanically'
transmitted and is not generated by human or animal agency. - - ' :

Manufacturing Process (Scc. 2(k)
It means any process for -

i) making, altering, repairing, ornamenting, finishing, packing, oiling, washing, cleaning, break-
ing up, demolishing, or otherwise treating or adapting any article or substance with a view (o

its use, sale, transport, delivery or disposal, or
ii) pumping oil, water, sewage, or any other substance. -
i)  generating, transforming or transmitting power, or
iv)  composing types for printing, printing by letter press, lithography, photogravure ar other
similar process or book binding, or e
v) constructing, reconstructing, repairing, refitting, finishing or breaking up ships or vessels,
vi) __pre_s.c'_r'_{f‘i'n'g or storing any article in cold storage. n \ S

Sec.2(m) “FACTORY” means any premises including precincts thercof: (i} where 10 or more
workers are working or were working on any day of the preceding 12 months, and in any part
* of which a manufacturing process is being carried on with the aid of power, or is ordinarily so
carried on, or (ii} where 20 or more workers, arc working, or were working on. any day of the
preceding 12 months, and in any part of which a manufacturing process is being carried on
without the aid of power, or is ordinarily so carried on, but does not include 1 ‘mine subject
to the operation of the Mines Act, 1952, or-a mobile unit belonging to the armed force of the
Union, a railway running shed, or a hotel, restaurant or cating place. In othér words any
premises, where twenty or more workers are engaged in a manufacturing process without
the aid of power, or ten or moré workers with the aid’ 6f power, would be regarded as a
factory. Premises includes precincts which means space enclosed by walls. If a manufacturing
process is carried on at two different places, both are considered as factories.

In counting the numbier of Workers, temporary, part-time or piece-rate workers must be
.. included. Where seven persons are employed permanently in the premises, and three persons
. are temporarily employed to repair the machinery which has gone out of order but while - the.
manufacturing process was going on, there are altogether ten workers.in the premises and
hence, the premisesis a factory. Establishments which prepare articles of food and drink and
. €ater to the needsof the public who visit therr, and in which the number of workmen employed
is more-than the required minimum, would also be factories, Salt works .which consists
merely of open stretches of large areas of land with some temporaty shelters, fall within

- the definition: of “Factory” (Ardeshir H. Bhuwandiwala v. State of Bombay.) -

Sec.2(l): “WORKER” (as amended by Factories (Amcadment) Act 1976) means . a . person
employed directly or by or through an. agency (including a contractor) with or without the
knowledge of ' the principal employer, whether for remunerauon or not, in any
manufacturing process or in cleaning any part of the machinery or premises used for a
manufacturing process, or in any other kind of work incidental to, or connected with the




manufacturing process, or the subject of the manufacturing ,process, or the subject of the
manufacturing process, but does not include any member of the armed forces of the Union,

It should, however, be noted that whereas all workers within the meaning of the definition

under the Act would be employees, all the employees would not be workers. The presumption under
Section 103 of the Act is therefore that a personis employed and not that he isaworker in the factory.

The following are held to be “Workers™:

Any person employed in a manufacturing process whether working for wages or not.
An apprentice or any honorary employee.
Clerical worker provided he satisfies the test laid down in the definition.

A picce-rate worker, who is a regular worker and is, as per the contract of service, under an
obligation to work either for a fixed period or between fixed hours.

A person selling manufactured articles in the factory premises
A time-office clerk as also a timekeeper in a workshop

The following are held to be of the ‘NO-WORKER’ category:
A piece-rate worker who comes to work at his will

Partners working in the Canteen

Selling agents occupying a room in the factory and

Where the employer has no control over the work done by the employees, they are not
workers.

" In conclusion, it may be pointed out that whether a person is a worker or not would ultimately

depend upon the terms of Contractbetween the employer and the worker. The relationship of master
and servant must exist.

ii)

)

Otligation of workers : (Sec.111):

No worker in a factory

shall wilfully interferc with or misuse any appliance, convenience or other things provided
in a factory for the purposes of securing the health, safety and welfare of the workers
therein:

shall wilfully and without reasonable cause do anything likely to endanger himself or
otherwise; and

shall wilfully neglect to make usc of any appliance or other thing provided in the factory for
the purposes of securing the health or safety of the workers therein.

If any worker employed in a factory contravenes any of the provisions of this section or

of any rule or order made there-under, he shall be punishable with imprisoament for aterm which
may extend to 3 months, or with fine which may extend to Rs.100, or with both.

Sec.2(m):"OCCUPIER” of a factoryis the person who bas ultimate control over the affairs of the

factory, and where the said affairs are entrusted to a managing agent, such agent shall be
deemed to be the occupicer of the factory. Occupier in generalmeans a person who occupies
the factory either by himself or through his agent, He may be an owner, a lessee or a mere
licensee, but he must have the right to occupy the property and dictate the terms of
management. The occupier shouid be a proprictor or at any rate be in possession of the
factory and control ils working. He cannot, therefore, be anyone who is a mere servant
charged with specific duties in regard to the control of the machinery, workmen or office.




Broker : A, broker is one who brings buyers and sellers into contract with one another, His
duties end when the parties are brought together. The Contract of sale and purchase is
entered into directly by the parties. The broker does not keep the goods or the property of the
Principal in his possession. - ‘

Factor : A Factor is a Mercantile Agent with whom goods are kept for sale. He has got
discretionary powers to enter into contracts of Sale with third parties. He has a general lien
on the goods for money due to him as Agent. -

A Commission Agent : A Commission Agent is one who secures buyers for a seller of goods
and sellers for a buyer of goods inreturn for a commission on the sale. A Commission Agent
may or may not have possession of the goods. His position is very similar to that of a broker.

Auctioneer : An Auctioneer is one who is authorised to sell the goods of his Principal by
auction. He has a particular lien on the goods for his remuneration. He has the goods in
his possession and can sue the buyer in his own pame for the purchase price. An Auctioneer
acts in a double capacity. Upto the moment of sale he is the Agent of the seller, and after the
sale he is the Agent of the buyer. An Auctioneer has implied authority to sell the goods
without any restriction. Therefore, asale by him in violation of instructions is binding on the
owner. If the owner directs the Auctionocr not to sell below a stipulated price and if the
Auctioneer sells it below the price, the sale is binding on the owner except in the case when
the buyer knows that there is a limitation on the Auctioneer’s authority.

A Del Credere Agent : A Del Credere Agent is one who for extra remuneration, guarantees the
performance of the Contract by the other party. If the other party fails to pay the price or
otherwise causes damage to the Principal, the Del Credere agent must pay compensation to
the Principal.

General Agent and Particular Agent : A General Agent is one who represents the principal
in all maiters concerning a particular business. A Particular Agent is one who is appointed
for a specific purpose, €.g, tosell a particular article. Factors and Commission Agents are
usually regarded as General Agents, :
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CREATION OF AGENCY

Agency may be created in any one of the following ways:

Agency by Express Agreement - A Contract of Agency may be created by Express Agreement.
The Agreement may be cither oral or written. It is usual in many cases to appoint Agents by
executing a formal power of attorney 6n a written and stamped document.

Agency by ‘Implied Agreement : An Agency Agreement may be implied in certain
circumstances from the conduet of the parties or the relationship between them., ‘Agency by
Estoppel’ and Agency of Necessity’ are cases of Implied Agency.

Agency by Estoppel or by Holding out : Agency may be created by Estoppel. When a man has
by his conduct or statements induced others to believe that a certain person is his’ Agent, he
is precluded from subsequently denying it. Thus an Agency is created by implication of law.

Examples :

() Y allows his servant X to buy goods for him on credit regularly. On one occasion,
the servant buys goods not ordered by his master, on credit. Y is responsible to the
shopkeeper for the payment because X will be deemed to be his Ageut by Estoppel.

(i) P employed K, a broker, to buy hemp for him and at Ps request it was kept in a
warehouse in X’s name, X without P’s authority sold the hemp. It was held that P
was bound by the sale because he had allowed X to assume the apparent right
of disposing of the hemp in the ordinary course of business. (Pickering
Vs Bush). ’
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There are three possible bases of Agency by Estoppel :
(a) Apersoncanbe held out »s an Agent although he s actually not so - Example (i) above.

(b) A person acting as an Agent may be held as having more authority than he actually
has - Example (ii) above.

() A person may be held out as an Agent after he has ceased to be so.

Section 237 provides as follows : “When an Agent has, without authority, done acts or
incurred obligations to third persons on behalf of his Principal, the Principal is bound by such acts
or obligations if he has by his words or conduct induced such third persons to believe that such acts
or obligations were within the scope of the Agent’s authority”.

Examples:

a A consigns goods to B for sale and gives him instructions not to sell below astipulated
g0s g g I ! p
price. C, being ignorant of R’s instructions, enters into a contract with B to buy the.
goods at a price lower than the reserved price. A is bound by the Contract.

(b) A enirusts B with negotiable instruments endorsed in blank. B sells them to C in
violation of private order from A. The sale is Valid.

4. Agency of Necessity : Circumstances sometimes force a person to act ot behalf of another

without any express authority from him. In such cases an Agency of Necessity is said to be
created.

Three conditions must be satisfied before an Agency, can be created by Necessity : (a)
Tt must be impossible to get the Principal’s instructions. (b) There must be an actual necessity for
acting on his behaif. (c) The Agent of Necessity must act honestly in the interest of the parties
concerned.

Examples :

(i) The Captaiﬁ of a ship finds himself in a distant port without money. The owner cannot
be contacted. The captain can pledge the ship for obtaining money. He will be
considered the Agent of the owner by Necessity.

(i) Ahorse,sentbya train, artived at Station withno one to receive it. The railway company
fed the horse. It was held that the railway company was an Agent to Necessity and was
entitied to recover the money from the owner - G.N. Rly. Vs. Swaffield.

Husband and Wife : A wife 1s an Agent of Necessity having powers to pledge her husband’s
credit for necessaries of life, when she is not properly provided for by him or when she hasbeen
deserted by the husband. But if the husband gives her a sufficient allowance, she has no
authority to pledge his credit and can never be the Agent of Necessity.

The general rule is that the wife is not the Agent of her husband and the husband is not
the Agent of his wife. But one of them may be the Agent of the other by express appointment
by holding out, by ratification, or because of necessity.

5. Agency by Ratification . ‘Ratification’ means the subsequent adoption and acceptance of an
act originally done without instructions or authority. P buys ten maunds of wheat on behalf
of Q. O did not appoint P as his Agent and did not instruct him to buy wheat for him. Q may,
upon hearing of the transaction, accept it. If he does so, the Act is ratificd and P becomes
his Agent with retrospective effect.

57 EFFECT OF RATIFICATION

“Where acts are done by one person on behalf of another, but without his knowledge or
authority, he mayelect toratify or to disown such acts. Ifheyatifies them, the same effects will follow
as if they had been performed by his authority.” - Sec. 196.




An occupier of a factory may be a firm or association of individuals. The State Government
make rules layingdown the procedure to be followed for approval, licensing and registration
of factories (sec.6)

The definitions of a few terms have been examined above. Before taking up the provisions
relating to Health, Safety and welfare of workers which fall under the responsibility of the owners
of the factory, let us consider the duties of the implementing authority viz The Inspecting staff.

Check your progress-1
State if the following are Workers under the Factories Act 1948:

a) A cleaner of a railway running shed.
‘b)  Partners working in their canteen.
¢} A member of the armed forces,

...........................................................................................

...................................................................................................................................

................................................................................................................

94  THE POWERS OF INSPECTING STAFF

The Act empowers the State Government to appoint officers called Inspectors, and a Chief
Inspector, for giving effect to its provisions.

Chief Inspector: The State Government may by notification in the Official Gazette appoint
-any person as a Chief Inspector. He shall enjoy all the powers of any Inspector in addition to . the
specific powers conferred by the Act upon a Chief Inspector,

Inspector: The State Government may by notification in the Official Gazette, appoint
Inspectors for the purposes of this Act. Every District Magistrate is made an ex-officio Inspector
for his district. The Inspectors are empowered (i) to enter any place which is, or he reasonably
believes to be a factory; (ii) to make examination’ of the premisesand the plant and the prescribed

registers, and also take the evidence of any persons for carrying out the purposes of the Act; and (iit)

to exercisc other powers necessary for carrying out the purposes of Act.

Certifying Surgeons: The State Government is authorized to appoint Registered Medical
Practitioners to be Certifying Surgeons for the purpose of this Act (Sec.10).

Duties of a Certifying Surgeon: The Certifying Surgeon shall carry out such duties as may be
prescribed in connection with--

a, the examination and certification of young persons under this Act:

b)  the examination of persons engaged in factories in such dangerous occupations or processes
as may be prescribed; '

c) the exercising of such medical supervision as may be prescribed for any factory or class
or description of factorics where--

i) cases of illness have occurred, which it is reasonable to believe are due to the nature
of the manufacturing process carried on, or other conditions, of work prevailing,
therein;

if) by reasons of any change in the manufacturing process carried on or in the substance
used therein or by reason to the adoption of any new manufacturing process or of any
new substance for usein a manufacturing process there is a likelihood of injury to the
hualth of workers employed in that manufacturing process;
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fii)  young persons or one about t.d be erﬁployed‘ in any work which is likely to cause injury

to their health,

The Act makes detailed provisions in regard to the health, safety and welfare of the Workers.

These provisions impose upon the occupiers or managers certain obligations to protect workers,
unwary as well as negligent, from accidents and to sccure for them in employment conditions
conducive to their health, safety and welfare. Let us now discuss them. :

95

THE PROVISIONS RELATING TO THE HEALTH OF THE WORKERS

Chapter IiI of the Act contains provisions intended to secure the heaith of the workers ina

factory. These provisions are given below:

1

2)

3)

4

3)

o

7)

8)

9)

Cleanliness (Sec.11, 12): Every factory should be kept cleanand free from effluvia arising from
any drain, privy or other nuisance, and effective arrangements should be made in every
factory for disposal of wastes and cffluents due to the manufacturing process carried on.

Ventilation _and_temperature (Sec.13): In every factory suitable arrangements are to be
made for securing and maintaining, In every workroom, adequate ventilation by the
circulation of fresh air, and such temperature as will secure to workers reasonable-conditions
of comfort and prevent injury to their health.

Dust and fume (Sec.14): In every factory in which by reason of the manufacturing process

carried on, any dust or fume or other impurity of such a nature and to such an extent as it likely
to be injurious or offensive to the workers, is given off, effective measures shall be taken to
prevent their being inhaled or their being accumulated in their workroom. '

Artificial humidification (Sec.15): Where the humidity of 'the air is artificially increased, the
_water used for the purpose should be clean, and measures used therefore shouldbe correctly

carried out so as not to affect the health of the workers. The State Government is authorised
to make rules for this purpose.

Overcrowding (Sec.16): Overcrowding in factories is forbidden and every worker is entitled
to have, ina factory which is already existing on the date of this Act. 350 cubic feet of space
within a space of not more than 14 feet above the floor of the room. In the case of a factory
built after commencement of this Act, he is entitled to atleast 500 cubic feet of such space.

Lighting (Sec.17): Every part of thé factory must be provided with su_f_ﬁcieht and suitable
lighting, natural or artificial or both, Effective provision must be made for the prevention
of glare and the formation of shadows likely to cause eye strain or the risk of accident to any
worker. : ‘ ' '

Drinking Water (Sec.18): Arrangements shall be made to provided and maintain at snitable

points a sufficient supply of wholesome drinking water. ‘

Latrines .and_Urinals (Sec.19): - This - Section requires sufficient latrine and urinal
accommodation and there must be separate closed accommodation for male and female
workers. This accommodation must be adequately lighted, ventilated and maintained in
a clean and sanitary condition. '

Spittoons (Sec.20)£ There shall be provided a sufficient number. of spittoons. at convenient
place and they shall be maintained in a clean and hygienic condition.

9.6

PROVISIONS RELATING TO THE SAFETY OF THE WORKERS

Chapter IV lays down provisions ensuring the safety of the workers, They are summerised

as under.




_1)

2

3)

4

3)

6)

7)

8)

9

Fencing of machinery (Sec.21 J: This Section.provides fareompulsory fencing of all sorts of
machinery. In every factory, every dangerous part of any machinery shall be securely fenced
by safeguards of substantial construction.

Work on ornear machineryin motion {Sec.22): Witha view tosecure the safety of the workers,
this Section requires that examination, lubrication, etc. of the machinery while it is in motion
should be carried out only by a specially trained adult male worker wearing tight fitting
clothing. While he is so engaged, he shall not handle a belt at a moving pulley, and other
precautions to ensure his safety should also be taken.

Employment of young persons on dangerous machines (Sec.23): No young person shall work
at any dangerous machine unless he has been fully instructed as to the dangers arising in
connection with the machine and the precautions to be observed and - (i) has received
sufficient training to work at the machine, or (ii) isunder adequate supervision by a person
who has a thorough knowledge and experience of the machine.

Striking gear and devices for cutting off power (Sec.24): Inevery factory, suitable striking gear

or other efficient mechanical “appliance shall be provided and maintained. Driving belts
when not in use shall not be allowed to rest or ride upon shafting in motion. Suitable devices
for cutting off power in emergencies from running machinery shall be provided and
maintained in every work room. )

Self-action machines (Sec.25): No traversing part of a self-acting machine in any factory and
no material carricd thereon shall, if the space aver which it runs is a space over which any
person is liable to pass, whether in the course of his employment or otherwise, be allowed
torun on its outward orinward traverse within a distance of 18 inches from any fixed
structure which is not part of the machine.

Casing of new machinery (Sec.26): (1) All machinery driven by power and installed in any
factory after 1st April, 1949, every set screw, bolt or key on any revolving shaft, spindlz, wheel
or pinion shall be so sunk, encased or otherwise effectively guarded as to prevent danger.
Further, all spur, worm and other toothed or friction gearing not requiring frequent
adjustments while in motion shall be completely encased unless it is safely situated (Sec.26[1])

(2)  If any one selis or less on hire cither directly or as anagent, any machine which does
not comply with the provisions of Sec.26, he “shall be punishable with imprisonment upto
three months or with fine up to Rs. 500 or with'both (Sec. 26[2])

Prolibition of employment of women gndchildren near cotton openers (Sec.27 ): (1) No woman
or child shall be employedin any part of factory for pressing cotton in which a cotton - operator
is at work. (2) If the feed-end of a cotton-opener is in a room separated from the delivery end
by a partition extending to the roof or to specified height, women and children may be
employed on the side of the partition where the feed-end is situated.

Hoists and lifs (Sec.28): In every factory every hoist and lift shall be of good mechanical
construction, sound material and adequate strength. They should be properly maintained
and thoroughly examined by a competent person at least once in every period of six months.
A register containing the prescribed particulars of cvery such examination shall also be kept.
Every hoistway and liftway must be sufficiently protected by a proper enclosure fitted with
gates. The maximum safe working load must be clearly marked on every hoist or fift and a large
load should not be carried thereon.

Lifting machines, chains, ropes and lifting tackles (Sec.29):In every factory, lifting machines,

chains, ropes and lifting tackles must be of good construction, sound material and adequate
strength and free trom defects. These shall be properly maintained and thoroughly examined
by a competent person at least once in every period of twelve months, A register shall be kept
containing the prescribed particulars of every such examination,
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10)

i1)

12)

13)

14

15)

16)

17)

18)

Revolving Machinery (Sec.30): In every room in a factory in which the process of grinding is
carried on, there shall be permanently affixed to or placed near eachmachine in use, a notice
indicating the maximum safe working peripheral speed of every grindstone or abrasive wheel
the wheel of the shaft or spindle upon which the wheel is mounted, and the diameter of the
pully upen such shaft or spindle necessary to secure such safe-working peripheral speed. The
speeds indicated in notices shall not be exceeded.

Pressure Plant (Sec.31): If in any factory any part of the plant or machinery used in a
manufacturing process is operated. at a pressure above atmospheric pressure, effective
measure shall be taken to ensure that the safe working pressure of such parts is not exceeded.

Floors, stairs and means of access (Sec.32): In every factory all floors, steps, stairs, passages
and gang-ways shall be of sound construction and properly kept and maintained. A sufficient
number of hand rails must also be provided with where it is necessary to provide safety.
Safe means of access must be provided and maintained to every place at which any person
is at any time required to work.

Pits, sumps, openings in floors, etc (Sec.33): All pits, sumps, or openings in the floors should
be securely covered or fenced.

Excessive weights (Sec.34): No worker shall be employed in any factory to lift, carry or move
any load so heavy as likely to injure him.

Protection_of eyes (Sec.35): In the case of mancfacturing processes involving risk of injury to
the eyes from particles of fragments thrown off in the course of the process, or a risk tothe
eyes by reason of exposure to excessive light, effective screens or suitable goggles shall be
provided for the protection of persons employed on that process (Sec.35).

Precautions against dangerous fimes (Sec. 36): In any factory no person shall enter or be
permitted to enter any chamber, tank, pipe, or other confined space in which dangerous fumes
are likelyto be present tosuch an extent as to nvolve risk of personsbeing overcome thereby,
unless it is provided with a manhole of adequate size of other effective means of egress. No
portable electric light or any other electric appliance of voltage exceeding twentyfour volts
shall be permitted for use inside any chamber, tank, vat, pit, pipe, flue or other confined space
in afactory. If anyinflammable gas, fume or dust is likely to be present in such chamber,
tank, vat, pit, pipe, flue or other confined space, no lamp or light other than that of flame-
proof construction shall be permitted to be used in the factory.

Precautions against explosive or inflammable dust, gas, etc., (Sec.37): Where in any factory any
manufacturing process produces dust, gas, fume or vapour which is likely to explode on
ignition, all practicable measures shall be taken to prevent any such explosion by -

a)  effective enclosure of the plant or machinery used in the process.
b) removal or prevention of the accumulation of such dust, gas, fume or vapour, and
c) exclusion or effective enclosure of all possible sources of ignition.

Precautions in case of fire (Sec.38): Every factory shall be provided with such means of escape
in case of fire, as many be prescribed. In every factory, the doors affording exit from anyroom
shall not be locked or fastened so that they cannot be easily and immediately opened from
the inside. All such doorsshall be constructed to open outwards unless they are of the sliding

type.

The Statc Government may make rules prescribing the means of escape to be provided in
case of fire and the nature and amount of fire-fighting apparatus to be provided and
maintained.
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Power to_require specifications of defective parts or fests of stability (Sec.39): This section
empowers the inspector to serve on, the manager of afactory an order in writing requiring him
to furnish specifications on defective parts (such as those of building, machinery or plant)
or he may order the manager (o carry out tests as he may specify and to inform him of
the results,

Safety of buildings and machinery (Sec.40): This Section also em powers the inspector to serve
on the manager of a factory an order in writing specifying the measures which should be
adopted before a specified date for safety of buildings and machinery. In case of imminent
danger the Inspector is ¢mpowered to prohibit the use of such building, machinery etc., until
properly repaired or altered.

9.7.

THE PROVISIONS RELATING TO THE WELFARE OF THE WORKERS

The following welfare measures must be provided by the Employer:

1.

Washing facilities (Sec.42). In every factory-

i) adequate and suitable facilities for washing shall be provided and maintained for the use
of workers;

ii) separate and adequately screencd facilities shall be provided for the use of male and
female workers;

i)  such facilities shall be easily accessible and shall be kept clean

Facilities for storing and drying clothing (Sec.43): In every faciory facilities must be provided
for the storage of clothing not worn during working hours and for the drying of wet clothing,

Facilities for sitting (Sec.44) : In every factory where workers are obliged to workin a standing
position, suitable arrangements for sitting should be made so that such workers may take
advantage of an opportunity for rest which may occur in the course of their work.

First-aid appliances: (Sec.45 ): First Aid appliances should be provide for and they should be
readily accessible.

Canteens (Sec. 46): Where there are 250 or more- workers are ordinarily employed; the
employer has to provide canteen facilitles.

Shelters, rest rooms and lunch rooms (Sec. 47} In every factory wherein more than 150
workers are ordinarily employed, there shall be a provision for shelters, rest rooms and
asuitable lunch room where workers can eat meals brought by them with provision of drinking
wafter.,

~ Creches (S ec..48): For the benefit of female workers, where more than 50 of them are ordinarily

employed, the occupier shall provide creches, i.e., suitable rooms or rooms for the use of
their children under the age of 6 years. Such rooms must have adequate accommodation and
shall be adequately lighted and ventilated. They shall be maintained in a clean and sanitary
condition. Such rooms shall be under the charge of women trained in the care of children and
infants. Suitable provision must be made in such creches for washing and changing the clothing
of the children and for the supply of free milk or refreshments or both. Facilitics must also
be provided to mothers to feed their children at necessary intervals, :

Welfare officers: In every factory wherein five hundred or more workers arc ordinarily
employed the occupier shall employ in the factory such number of welfare officers as may be
prescribed. The State Government may prescribe the duties, qualifications and conditions of
service of such officers.




106

Section 50 empowers the State Government to extmpt any factory or class of factories from
compliance with any of the above mentioned welfare provisions provided that it prescribes
alternative arrangements for the welfare of the workers. The State Government may also require
that the representative of the workers shall be associated with the management of the welfare
arrangements of the workers.

98. SUMMING UP

The Factories Act 1948 came into force on the 1st day of April, 1949, The chicf objectives of
Factorics Act are;

1) to protect the workers against the industrial and occupational hazards;
it) to impose certain restrictions as to hours of work.

Sections 11 to 20 (Chapter-IIT) contain provisions intended to secure the health of the worker
in a factory.

The aspects covéred in these seciions arc:

Cleanliness (Secs.11, 12); (ii) Ventilation and temperature (Sec.13); (iii) Dust and fume
(Sec.14); (iv) Artificial Humidification (Sec.15); v) Overcrowding (Sec.16); (vi) Lighting (Sec.17)
vii) Drinking Authority (Sec.18); viii) Latrines and U inals (Sec.19) and ix) Spittoons (Sec.20).

Sections 21 through 40 (Chapter IV) contain provisions ensuing the safety of the workers.

These sections cover Fencing of Machinery (Sec.21); Work on or near machinery in motion
(Sec.22); Employment of young parsons on dangerous machines (Sec.23); Striking gear and devices
for cutting off power (Sec.24}; Self-action machines (Sec.25); Casing of new machinery (Sec.26).

The provisions relating to welfare of the workers are presented in chapter V of the Act
(Sections 42 - 50).

Section 42 lays down that in every factory-

i) adequate and suitable facilities for washing shall be provided and maintained for the
use of workers.

i) separate and adequately screened facilities shall be provided for the use of male and
female workers;

i)  such facilities shall be easily accessible and shall be kept clean.

99. CHECK YOUR PROGRESS: MODEL ANSWERS

1. a) No.
b} No.
¢) No.,

-

9.10. MODEL EXAMINATION QUESTIONS

A. Answer the following in 15 lines Each:

1. Define ‘Factory’ and ‘Occupier’.
Explain the terms, “Workers’ and ‘Manufacturing Process’ under the Factories Act, 1948.
3. State whether the following arc ‘Workers™

a) The cleaner of a railway running shed.

b)  Partners working in their concern.

c) Artists working in a film studio.

I
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Describe the procedure of appointment of Inspectors under the Factories Act, 1948,

4,

5. Distinguish between ‘adult’ and ‘adolescent’ as defined in the Factories Act.

B.  Answer the following in 30 lines each:

6. Discuss the rules regarding approval, licensing and registration of factories with special
reference to notice by occupier as required by the Act, before starting a factory and occupying
the same,

7. What are the duties and powers of Inspectors under the Factories Act, 19487

8. What are the provisions of the Factories Act with regard to qualifications and duties of Welfare
Officers ? ‘

9, Who are Certifying Surgeons ? Explain their duties.

10.  What provisions have been made in the Factories Act for protection against fire and for the
safety of buildings?

9.11. RECOMMENDED BOOKS

L N.D. Kapoor, Elements of Mercantile Law,

Sultan Chand & Co,,
New Delhi.
2. Bhar B.K,, ‘A Handbook of Industrial and Commercial Law,
Academic Publishers,
Calcutta.

9.12. GLOSSARY

1. Adolescent: A person who has completed his fifteenth but has not

completed his eighteenth year.

2. Adult: A person who has completed his eighteenth year of age.

3. Child: A person who has not completed his fifteenth year of age.

4, Young Person: A person who is either a child or an adolescent.
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107 AIMS AND OBJECTIVES

This Unit deals with the provisions relating to the working hours of the adults, employment
of women and young persons and annual leave with wages.

After completing this Unit, you will be able to:

know the rules for the regulation of hours «of work for adult workers in a factory:
understand the provisions pertaining to the extra wages for over-time;

state the provisions regarding the maintenance of registers of adult worker;

outline the provisions with regard to the employment of women and young persons and

explain the special provisions relating to annual leave with wages and penalties and
procedures.

10.1 INTRODUCTION

We discussed the main provisions of the Factories Act 1948 concerning the health, safety
and welfare of the workers in Unit-12. The definitions of important terms like Manufacturing
Process, Factory, Worker, Occupier etc., were also presented. This Unit is devoted to cover the
provisions of the Factories Act with regard to the workinghours of adults, maintenance of registers
of adult workers, employment of women and young persons and annual leave with wages.

10.2 WORKING HOURS OF ADULTS

The rules for the regulation of hours of work of adult workers in a factory are as follows:

1. Weekly hours (Sec.51): No adult worker can be required or allowed to work in a factory for
more than forty eight hours in any week.

2. Daily hours (Sec.54):Subject to the above rule (as contained in Sec.(51) no adult worker can be
required or allowed to work ina factory for more than nine hours in any day. Butin order to
facilitate the change of shift, this limit may be exceeded with the prior approval of the Chief
Inspector of Factories.
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3 Intervals for rest (Sec.55 ): The periods of work of adult workers in a factory each day shall be
so fixed that no period shall exceed five hours and that no worker shall work for more than
five hoursbefore he has had an interval for rest of at least half an hour.

(Sec.55(i)).

The State Government or the Chicf Inspector may, by written order and for the reasons
specified therein, exempt any factory from this rule, But, inthat case also, the total number of hours
of work without an interval should not exceed six (Sec.55(2)).

Spread over, night shifts and overlapping shifts:

Spread over (Sec.56): The periods of work of an adult worker in a factory must be so
arranged that inclusive of his intervals for rest, they shall not spread over more than ten and a half
hours in any day. But the Chief Inspector may, for reasons to be specified in writing, increase the
spread over up to twelve hours,

Night shifts (Sec.57): Where a worker in a factory works on a shift which extends beyond
midnight--

a) his weekly or compensatory holiday for a whole day should be a period of twenty-
four consecutive hours beginning when his shift ends, and

b) the following day for him shall be deemed to be the period of twenty four hours
beginning when such shift ends, and the hours he has worked after midnight shall be
counted in the previous day.

Frohibition of over-lapping shifts (Sec.58): The work in a factory shall not be carried on by
means of a system of shifts so arranged that more than one relay of workers is engaged in work of
the same kind at the same time, except where exempted by rules framed by the Government in that
regard. The State Government or, subject toils control, the Chief Inspector, may, by a written order
or for specified reasons exempt any factory, or class or descriptions of factories, or any department
or section of a factory, or any category or description of workers therein, from this rule relating to
prohibition or overlapping shifts,

Section 65 similarly empowers the State Government to relax or modify the rule requiring the
periods of work of adult workers to be fixed before hand, and also in respect of the weckly hours, the
weekly holidays, the daily hours, and the spread over in certain cases. The said power an also be
exercised by the Chief Inspector subject te the control of the Government.

Weekly holidays (Sec.52) : Section 52 provides that an adult worker shall have a holiday on
the first dayof the week, i.e. Sunday. But ifhe is required toworkona Sunday, he must have another

Compensatory holidays (Sec.53): Where a worker is deprived of any of the weekly holidays
consequent upon an order or rule made under the provisions of this Act, he must be allowed
compensatory holidays of the equal number to the holidays so lost within the month in which the
holidays were due to him or within two months immediately following that month.

103 EXTRA WAGES FOR OVERTIME (SEC.59)

1. Where a worker works in a factory for more than nine hours in any day or more than forty
eight hours in any week, he shall in respect of overtime work be, entitled to wages at the rate
of twice his ordinary rate of wages. :
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“The ordinary rate of wages’ means the basic plus such allowances, including the cash
equivalent of the advantage accruing through the concessional sale to workers of foodgrains
and other articles, as the worker is for the time being entitled to, but does not include a bonus
and wages for overtime work.

Where any workers in a factory are paid on a piece-rate basis, the time rate shall be deemed
to be equivalent to the daily average of their full-time earnings for the days on which they
actually worked on the same or identical job during the month immediately preceding the
calendar month during which the overtime work was done, and such time rates shall be
deemed to be the ordinary rates of wages of those workers (Sec.59(3)). but in the case of a
worker who has not worked in the immediately preceding calendar month on the same or
identical job, the time rate shall be deemed to be equivalent tothe daily average of the earnings
of the worker for the days on which he actually worked in the week in which the overtime work
was done.

The cash equivalent of the concessional sale of foodgrains and other articles shall be
computed as often as prescribed onthebasis of the maximum quantity of foodgrains and other
articles admissible toa “Standard Family”. “Standard Fanfily” means a family consisting
of the worker, his or her spouse and two children below the age of 14 years requiring inall
three “Adult Consumption Units”. «A dult Consumption Units” means the consumption unit
of a malc above the age of 14 years and that of a child below the age of 14 years shall be
calculated at the rate of 0.8 and 0.6 respectively of one Adult Consumption Unit,

The State Government may make rules prescribing - (a)the manner in which the cash
equivalent of the advantage accruing through the concessional sale to aworker of foodgrains
and other articles shall be computed, and (b) the registers that shall. be maintained in a
factory for purpose of securing compliance with the above provisions.

Restriction_on double employment (Sec.60): No adult worker can be required or allowed to
work in any factory on any day on which be has already been working in any other factory, save in
such circumstances as may be prescribed.

Notice of periods of work for adult workers (Sec.61): A mnotice of periods of work for adult
workers shall be displayed and correctly maintained in every factory. It shall show clearly for every
day the periods during which adult workers may be required to work.

The State Government may prescribe forms of the notice of periods of work for adults and
manner in which it shall be maintained.

Any proposed change in the system of workin any factory which will necessitate a change
in the notice shall be notified to the Inspector in duplicate before the change is made.

164 REGISTERS OF ADULT WORKERS

The manager of every factory shail maintain a Register of Adult Workers showing--

a)  the name of each worker in the factory;

b) the nature of his work;

c) the group, if any, in which he is included;

d)  where his group works on shifts, the relay to which he is allotted, and
e) such other particulars as may be prescribed.

The Register shall be available to the Inspector at all times during working hours, or when
any work is being carried on in the factory., If the manager is absent, he should make proper
arrangements to comply with the order of the inspector. If the muster roll or any other Register

110 maintained as part of the routine of a factory gives the said particulars, the said Register can,
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_if the Inspector so directs, be treated as the Register of Adult Workers as required by section. No
adult worker shall be required or allowed to work otherwise than in‘accordance with the notice of
periods of work or adults displayed in the factory, and the entries made before hand against his name
in the Register of Adult Workers of the factory.

An Employment Register can properly be said to be uptodate only if it contains, dayby day,
the names of the persons employed in the factory, their hours of work and the nature of their
employment. It shall be written up afresh cach year and preserved for a period of 12 months. The

entry of a person’s name in the Register raises the assumption that such person is a worker under
the Act.

10.5 EMPLOYMENT OF WOMEN

The Factories Act makes numerous provisions for the protection of women workers,

The provisions of the Act are applicable both to male and female adult workers but a few special

 provisions relating to adult female workers have been incorporated in the Act. These provisions are
as under: '

1. Work on or-near mdchinery in motion (Sec.22): No woman shall be allowed to clean lubricate
or adjust any part of the machinery while it is in motion if it is likely to expose her to the risk
of injury from any moving part. ' :

2, Prohibition of employment of women near_cotton _openers (Sec.27) : No woman shall be
employed in any part of a factory for pressing cotton in which a cotton opener is at work,
The prohibition may be relaxed in certain cases.

3. . Creches (Section 48) already discussed in lesson 12.

4, Working hours (Secs.51 & 54): A woman shall not be required or allowed to work in a factory
for more than forty eight hours in any week or nine hours in any day.

5. Restriction onemployment of womten (Sec.66):No woman shall be required or allowed to work
in a factory except between the hours of 6 a.m. and 7 p-m. The State Government may vary
these limits, but no such variation shall authorise the employment of any woman between
the hours of 10p.m_and 5 a.m. Again, there shall be no change of shiftsin the case of women
workers in a factory except after a weekly holiday or any other holiday. ;

0. Dangerous operations (Sec.87): Where  the - State Government is of opinion that any
operation carried on in afactory exposes any person employed init to a serious risk ofbodily
injury, poisoning or disease, it may make rules prohibiting or restricting the employment
of women in the operation. '

Check your progress - 1

State the special provisions regarding the employment of women workers,

10.6 EMPLOYMENT OF YOUNG PERSONS

Chapter VII deals with employment of young persons, A Young Person has been defined as
a person who s cither a child or -an adolescent. Children who have not completed the age of 14 years
are prohibited from working in any factory. An adolescent is not allowed to work unless he produces




a certificate of fitnéss from a certifying surgeon that he is fit for work in the factory, and he has to
carry a token giving reference tosuch certificate. An adolescent who has obtained the said certificate
shall be deemed to be an adult for all puri)oses of the Act, but no adolescent who has not attained
the age of 17 years shall be employed or permitted to work in.any factory during the night. Night,
forthe purposes of this rule, means a period of at least twelve consecutive hours, which shall include
aninterval of at least seven consecutive hours falling between 10 p.m. and 7 am.(Sec.70). An -
adolescent who has not been granted a certificate of fitness toworkina factoryas an adult is deemed
to be achild for the purposes of the FActories Act {Sec.70(2) ) (Jhunjhunwala V. B.K. Patnaik
(1964) 2 L.L.J, 551).

Working hours and notice of periods of work for children (Secs. 71-& 72). (1) No child shall
be employed or be permitted to work in any factory--

a) for more than four and a half hours in any day; and
b)  during the night.

“Night” means a period of at least twelve -onsecutive hours which shall include the interval
between 10 p.m. and 6am. (Sec.71 (1)). The period of work of all children employed in a factory
shall be limited to two shifts which shall not overlap or spread over more than five hours each. Each
chiid shall be employedin only one of the relays which shall not, except withthe previous permission
in writing of the Chief Inspector, be hanged more frequently than once in a period of thirty days
(Sec.71(2)). The provisions of weekly holidays (Sec.52) shall apply also to child workers. No child
shall be required or allowed to work in anyfactory o any day on which he has already been working
in another factory (Sec.71 (4)). ' '

Notices of periods of work of children shall be displayed prominently in the factory. A
. Register of Child Workers shallalso be maintained giving particulars about the worker, the nature
of the work, the number of the certificate and other things. The Inspector may direct the manager
of the factory to get any child worker examined by a certifying surgeon and obtain a fresh certificate
that he is fit for the work he is actually doing. The State Government, is also empowered to frame
rules prescribing the form of certificate of fitness, the physical standards of children and adolescents
working in factories and other relevent matters.

'10.7 ANNUAL LEAVE WITH WAGES

Secs.78 to 84 provide for the grant of a certain period of Leave with Wages to Workmen, -

A Every worker who have worked for a period of 240 days or more in a factory duringa calendar
year shall be allowed during the subsequent calendar year, leave with wages for a number of days
calculated at the rate of-- _ T

1) if an adult, one day for every 20 days of work performed by him during the previous
calendar year;

ii) if a child, one day for every 15 days work performed by him during the previous calendar
: year (Sec.79(1)). '

For ‘the purpose of computation of a period of 240 days or more--
i) any day of lay-off;

it) in the case of a female worker, matersity leave for any number of days not exceeding
12 weeks; :

iii)  the leave earned in the year prior to that in which the leave is enjoyed:

shall be deemed to be days on which the worker has worked in a factory. However, such a workes
shall not earn leave for these days.




The leave admissible shall be exclusive of all holidays whether occuring during or at cither
end of the period of leave. A worker whose service commences otherwise than on the first day of
January shall be entitled to leave with wages at the rate laid down in clause (i) or as the case may be
in clause (ii) of clause 1 above, if he has worked for two-thirds of the total number of days in the
remainder of calendar year (Sec.79(2)). Ifa worker is discharged or dismissed from service during
the course of the year, he shall be entitled to leave with wages as aforesaid, even if he has not worked
for the entire period specified above entitling him to earned leave (Sec.79(3), (11), (12)). For the
purpose of these rules, a fraction of leave of half a day, or more, shall be treated as one full day’s
leave and a fraction of less than halfa day shall be omitted (Sec.79(4),(5)). A worker at any time may
apply in writing to the manager of a factory not less than 15 days before the date on which he wishes
his leave to begin, to take all the leave or any portion thereof allowed to him during the calendar
year. If a worker is employed in a public utifity service as defined in clause (n) of Section 2 of the
Industrial Disputes Act, 1967, the application shall be made not less than 30 days before the date on
which the worker wishes his leave to begin. The number of times leave may be taken during any
year shall not exceed three (Sec.79(6)). Ifa worker wants to avail himself of leave with wages due to
him to cover a period of illness, he.shall be granted such leave even if the application for leave is
not made within the time specified. Insuch cases, wages as admissible under Section 81 (payment
of wages due in advance for the period of the leave allowed) shall be paid not later than 15 days, or

- in the case of public- utility service, not later than 30 days from the date of application for leave

(Sec.79(7)).

Section 81 provides that a worker who has been allowed leave for not less than 4 days, in the
case of an adult, and 5 days, in the case of a child, shall, before his leave begins, be paid the wages due
for the period of the leave allowed. For the leave allowed to a worker under the above provisions,
the worker shall be paid at a rate equal to the daily average of his total fuil time carnings for the
days on which he actually worked during the month immediately preceding his leave, exclusive of any
overtime and bonus but inclusive of dearness allowance and the cash equivalent of the advantage
aceruing through the concessional sale to the worker of food-grains and other articles (Sec.80),

The cash equivalent of the advantage accruing through the concessional sale to the worker

- of food-grains and other articles shall be computed as often as may be prescribed on the basis of the
- maximum quantity of food grains and other articles admissible to a standard family. Any sum

required to be paid by an employer, under this chapter butnot paid by him shall be recoverable
as delayed wages under the provisions of the Payment of Wages Act, 1936 (Sec.82). A Worker who
absents himself for a longer period than that specified in Section 79, does not altogether lose
his leave benefits. He mercly loses the leave wages in respect of the excess-absence period (B.Sharma
V.Civil Judge-AIR-1961-SC-664). ‘

The provisions of the Act relating to leave shall not operate to the prejudice of any right .
to which a worker may be entitled under any other law or under the terms of any award, agrecment
(including settlement) or Contract of Service.

108 SOME SPECIAL PROVISIONS

Section 85 empowers a State Government to apply all or any of the provisions of this At
to all places- wherein a manufacturing process is carried on with or without the aid of power
notwithstanding the fact that the number of persons employed therein is less than ten, if working
with the aid of power, and less than twenty if working without the aid of power, or the persons working
therein are not employed by the owner but are working with the permission of such owner. But the
provisions of this Section are not applicable to a manufacturing process which is carried on by the
owner with the aid of his family. The State Governmént empowered to make special rules for the

- purpose of controlling and regulating factories which carry on operations which expose workers to -
"a serious risk of bodily injury, poisoning or disease (Sec.87).
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10.9

PENALTIES AND PROCEDURE

Secs.92 to 106 of the Factories Act provide for penalties for certain offences.

1. General Penalty for offences (Sec.92): If in any factory there is-any contravention of any
of the provisions of the Act or of anyrules made thereunder, the occupier and manager of
the factory shall each be guilty of an offence and punishable with imprisonment for aterm
upto three months or with a fine upto Rs.2,000 o1 with both. Where the contravention of any
of the provisions of Chapter IV (dealing with ‘safety’) or any rule made thereunder or under
Sec.87 (dealing with ‘Dangerous operations’), has resulted in an accident causing death or
serious bodily injury, the fine shalt not beIess than Rs.1,000in the case of an accident causing

death and Rs.500 in the case of any accident causing serious bodily injury. '

1L Enhanced penalty _after conviction (Sec.94): 1f any person who has been convicted
of any offence punishable under Sec.92 is again guilty of an offence involving a contravention
of the same provision, he shall be punishable on a subsequent conviction with imprisonment
for a term which may extend to six months or with fine which shall not be less than Rs.200 but
which may extend to Rs.5000, or with both. But the Court may, for anyadequate and special
reasons 1o be mentioned in the judgement, impose a fine of less than Rs.200. '

III.  Penalty for obstructing an inspector. ~
IV.  Penalty for issuing false certificate of fitness.
V.  Penally for permitting double employment of a child.

Cognizance of offences; No court shall take cognizance of any offence under this Act except

on complaint by, or with the previous sanction in writing of an Inspector (Sec.105(1)).

Further, no Court below that of a Presidency Magistrate or a Magistrate of the first class-
shall try any offence punishable under the Act (Sec.lOSEZ)).

The complaint must be filed within three months of the date on which the alleged commission
of the offence comes to the knowledge of an Inspector. ’

Appeals (Sec.107): The manager of a factory on whom an order in writing by anInspector
has been served under the provisions of this Act or the occupier of the factory may,
within thirty days of service of the order, appeal against it to the prescribed authority. Such
authority may, subject to rules made in this behalf by the State Government confirm, modify
or reverse the order.

Displav of notices (Sec. 108): Inaddition to the notices required to be displayed in any factory
by or under this Act, there shall be displayed in every factory a notice containing such
abstracts of this Act and of the rules made thercunder as may be prescribed and also the name
and address of the Inspector and the Certifying Surgeon. (Sec.108 (1))

Returns (Sec.110): The State Government may also make rules requiring owners, occupiers

. or managers of factories to submit such returns, occasional or periodical as may in its opinion

be required.

Power_to make rules and give directions_(Sec.112, 113 & 115): The State Government may
make rules providing for any matter which may be considered expedient in order to give effect
to the purposes of the Act (Sec.112). The Central Government may also give directions to State
Government as to the carrying into execution of the provisions of the Act (Sec.113).

10.10

SUMMING UP

Working Hours of Aduits

The rules as to the regulation of hours of work of adult workers in a factory are as follows:




1. Wéekly hours (Sec.51): No adult worker can be required or; allowed to work in a factory for
more than forty-eight hours in any week.

2. Daily hours (Sec.54): No adult worker canbe required or allowed towork in a factory for more
than nine hours in any day. '

3. Intervals for rest (Sec.55): The periods of work of adult workers in a factory each day shall be
so fixed that no period shall exceed five hours and that no worker shall work for more than
five hours before he has had an interval for rest of at least half an hour (Sec.55(1)).

Extra wages for overtime

‘Where a worker works in a factory for more than nine hours in any day or more than forty
eight hours in any week, he shall in respect of overtime work be entitled to wages at the rate of
wages (Sec.59(1)). :

Employment of Wornen and Young Persons

The Factories Act makes numerous provisions for the protection of women workers. A few
special provisions relating to adult female workers as incorporated in the Act are:

L. Nowoman shall be allowed to clean, lubricate or adjust any pért of the machinery while it is
in-motion if it is likely to expose her to the risk of injury from any moving part.

2. No woman shall be employed in any part of a factory for pressing cotton in which a cotton
opener is at work. '

3. . A woman shall not be required or allowed to work in a factory for more than forty eight hours
in any week or nine hours in any day.

4, No child shall be employed or be permitted to work in any factory--
a) for more than four and a half hours in any day; and
b)  during the night.
Annual Leave with Wages
Sections 78 to 84 provide for the grant of a certain period of Leave with Wae=s to workmen.

Every Worker who has worked for éperiod of 240 days or more in a factory during a calender
year shall be allowed during the subsequent dcalender year, leave with wages for a number of days
calculated at the rate of--- - - :

i) if an adult, one day for every 20 days of work performed by him during the previous
calender year;

i1) if a child, one day for every i5 days 6f work performed by him during the previous
calender year (Sec.79(1)).

10.11 CHECK YOUR PROGRESS: MODEL ANSWERS

1. The spécia] provisions regarding the employment of women arc:
a) Women Workers should not be employed on or near machinery in motion (Sec.22)

b) They should not be employed near Cotton openers unless on the other side of a
partition fixed at its feed end (Sec.27).

<) Creches are to be provided for use of children below six years of the women workers,
where thirty or more women workers are employed. (Sec.48).

d)  Women workers should be employed only between 6a.m. and Tp.m. (Sec.66).

e) Women workers should not be employed in any manufacturing process or operation
" which is declargd as injurious to the health of women (Sec.87).
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10.12 MODEL EXAMINATION QUESTIONS

12,

Answer the following in L5 lines each:

What is the restriction.on double employment in a factory ?

What are the contents of the Register of Adult Workers?

Examine the provisions of the Factories Act in relation to employment of young persons in
a factory? -

What are the rules with regard to weekly holidays in the Factories Act?

State the provisions of the Factories Act, 1943 regarding extra wages for over time.

What are the obligations of workers under the Factories Act, 1948 ?

What are the penaltics prescribed for various offences under the Factories Act?
Distinguish ‘night shifts’ from ‘overlapping shifts’

What is the rationale for maintaining the Register of Adult Workers in a factory ?

Answer the following in 30 lines each:

State the restrictions imposed by the Factories Act on the employment and work of women in
a factory . . _

Give a summary of the provisions of the Factories Act on the employment and work of women
in a factory. :

What provisions have been introduced by the Factories Act, 1948 for granting annual leave
with wages to different types of workers.

10.13
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11.0 ° AIMS AND OBJECTIVES

The aim of this Unit is to familiarise the important provisions of the Industrial Disputes Act
withregard to definitions of essential terms used in the Act, authorities such as works Committee,
Conciliation Officers, Courts of Enquiry, Tribunals and their Duties, Powers etc.

After going through this Unit, you will be able to: : _ .\—

definc the terms: Appropriate Government, Industrial Dispute, Lay-off, Lock-out etc.,

explain the functions, powers and the duties of different authoritics like Works Committce,
Conciliation Officers, Courts of Enquiry and Tribunal.

understand the constitution or appointment of the Authorities under the Act;

know the Rules pertaining to Award and Settlement.

i1.1 lNTRODUCTION

The Industrial Disputes Act, 1947 which came into force on Ist April, 1947 extends to the
whole of India. It has been amended several times. The objective of the Act is nu. only to make
provisions for the investigation and scttlement of industrial disputes but also to secure industrial
peace and to ensure social justice to both employers and employecs so that it may result in nore
production and improve the national economy, :

11.2 DEF lNITIONS OF IMPORTANT TERMS

Before discussing the main provisions of the Act, it is essential to know the objects and
definitions of a few terms that are important;

The main objects of the Act are:
1. To secure industrial peace-
a) by preventing and settling industrial disputes between the employers and workmen,

b) by securing and preserving amity and good relations between the employers and
workmen through an internal workers committee, and

<) by promoting gb_od relations through an external machinery of conciliation, courts of
Inquiry, . Labour Courts, Industrial Tribunals and National Tribunals.
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To ameliorate the condition of workmen inindustry-
a) by redressal of grievances of workmen through a statutory machinery, and

b) by providing job security.
Definitions

1. Appropriate Government (Sec.2(a)): Appropriate Government means the Central

Government in relation to any industrial dispute concerning -

i) any industry carried on by or under the authority of the Central Government or bya
railway company, or concerning any such controlled industry as may be specified by
the Central Government.

il)  The Industrial Finance Corporation of India or the Employees State Insurance
Corporation, the Indian Airlines and Air India Corporations, the Lifellnsurang;c
Corporation, or the Agricultural Refinance Corporation the Deposit Insurance

- Corporation, or the Unit Trust of India, or the Food Corporation of india, or a
Regional Rural Bank, or the Banking Service Commission, or a banking or an
insurance company, a mine, an oil-filed, a Cantonment Board, or a Major Port.

In relation to any other industrial dispute, the ‘appropriate Government’ means the State
Government. '

AVERAGE PAY (Sec.2[aa]) means the average of the wages payable to a workman:

i) in the case of a monthly p;'sid workman, in the three complete calender months
i) . in the case of a weekly paid workman, in the four complete weeks

iii)  in the case of.a daily paid workman, in the twelve full working days:

preceding the date on which the average pay becomes payable if the workman had worked for three
complete calender months or four complete weeks or twelve full working days, as the casc may be.
Where such calculation cannot be made, the average pay shall be calculated as the average of the
wages payable to a workman during the period in which he actually worked. This section lays down
the manner of calculating the average pay for the purpose of payment of compensation at the time of
retrenchment of a workman.

AWARD (Sec.2b)) means an interim or a final determination of any industrial dispute or of
any question relating thereto by any Labour Court, Industrial Tribunal or National Industrial Tribunal
and includes an arbitration award made under Section 10-A. The definition of Award in Sec.2(b)
falls in two parts: The first part coversa determination, final or interim of any industrial dispute and
the second part takes ina determination of any question relating to an Industrial dispute.

CONCILIATION PROCEEDING (Sec.2(e)) is any proceeding held by a conciliation officer
or Board under this Act.

CONTROLLED INDUSTRY (Sec.2[ee]) refers to any industry the control of which by the .
Union has been declared by any Central Act to be expedient in the public interest.

EMPLOYER (Sec 2 (g) An Employet is

(i)  in relation to anindustry carried on by or under the authority of any department of
the Central Government or a State Goverament, the authority prescribed in this behalf,
or where no authority is prescribed, the Head of the Department.

" (i)  in relation to an industry carried on by or on behalf of a’local authority, the Chiel
Executive Officer of that authority. '




R i A T A

The purpose of CL(g) is to define the word ‘Employer’ only in relation to the industries
specified in it and not to give an exhaustive or inclusive definition. Therefore it will not warrant
the confining of the application of the Act to industries or undertakings carried on by the Government
or local bodies and would exclude private industries from its-ambit,

The word Employer includes among others the Agent of an Employer. The Company is
an Employer. The General Manager, Director and Occupier of a mill are Agents of Company.

INDUSTRY'Sec.2(j), as found in industrial Disputes (Amendment) Act, 1982 (46 of 1982):
Industry means any systematic activity carried on by co-opcration between an employer and his
workmen (whether such workmen are employed by such employer directly or by or through any
agency including a contractor) for this production, supply or distribution of goods or services with a
view to satisfy human wants or wishes (not being wants or wishes which are merely spiritual or
religious in nature), whether or not,—

1) any capital has been invested for the purpose of carrying on such activity; or
it} such activity is carried on with a motive to make any gain or profit,

and includes--

a) any activity of the Dock Labour Board established under section 5A of the Dock
Workers (Regulation of Employment)Act, 1948;

b) any activity related tothe promotion of sales or business or both carried on by an
establishment,

but does not include--

1) any agricultural operation except where such agricultural operation is carried on in an
integrated manner with any other activity (being any such activityas is referred to in the foregoing
provisions of this clause) and such other activity is the predominant one.

Before theintroduction of the amendment, the section 2(j) read thus: ‘Industry’ means any
business, trade, undertaking, manufacture or calling of employers and includes any calling service,
employment, handicraft, or industrial occupation or avocation of workmen.

In defining the term industry our Supreme Court in the leading decision Bangalore Water
Supply Vs. Rajappa (AIR 1978 SC 548}, the highlights of the Judgement are as follows.

1) In an industry, there must be (i) systematic activity, (ii) organized by co-operation between
employer and employee and (jii) for the production and/or distribution of goods and services
calculated to satisfy human wants and wishes. If these three essential elements are found,
prima facie there is an Industry in that enterprise.

2) Absence of profit motive or gainful objective is irrelevantin the public, joint, private or other
sector. A trade or business organization does not cease to be one because philanthropy
animates the undertaking,

3 The decisive test of the term “Industry” is the nature of the activity undertaken with the
employer--employee relationship.

4) Where the undertaking is caleulated to satisfy material things and services, geared to celestial
bliss, e.g. making on alarge scale ‘prasad’ or food (for spiritual or religious services), there
is an Industry.

5)  Establishments included in Industry. The Seven Judges, held that the triple tests listed in para
1 above are satisfied in the following enterprises;

Manufacturing establishments, Agricultural farms and commercial houses,




A Municipality. A non-profit organization; A chartered accountant;a college with pharmacy;
The activitics of the Indian Standards Institution; Activities of Government in Industry.

The following are not “Industries™:

The University: A Dock Labour Board; A chartered accountant; A solicitor; Educational
institutions; A religious institution; Hospital; Club.

INDUSTRIAL DISPUTE (Sec2(k)). It means any dispute or differcnce between (i)
employers and employers, (ii) employers and workmen, or (jif) workmen and workmen, which is
connected with (i) employment or non-employment, (i) the terms of employment, or (iii) the
conditions of labour of any person.

In ordinary language an industrial dispute implies a dispute between  the workmen and the
management. Disputes may be collective disputes or individual disputes. Collective disputes are
those which are supported by a large number of workmen. Coilective disputes may be due to many
causes, e.g. hours of work, wages, bonus, holidays, retrenchment, closure etc. Collective disputes
may be industrial disputes. Cases where a dispute with an individual workman is deemed to be an
industrial dispute (Section 2A) inserted by the Industrial Disputes (Amendment) Act, 1965,
provides that where any employer discharges, dismisses, retrenches, or otherwise terminates the
services of an individual workman, any dispute or difference between that workman and his
employer connccted with or arising out of, such discharge, dismissal, retrenchment or termination,
shall be deemed to be an Industrial dispute, notwithst.nding that no other workman nor any union
of workmen is a party to the dispute.

LAY-OFF (Scc.2(kkk)): Lay-Off means the failure, refusal or inability of an employer to give
employment to a workman whose name is borne on the muster-rolls of his Industrial establishment
and who has not been retrenched. The failure, refusal, or inability to give employment may be
due to--

i) shortage of coal, power or raw materials, or
i) the accumulation of stocks, or

ili)  the breakdown of machinery, or

iv)  for any other reason.

A workman shall be deemed to have been laid-off for any day if he presents himself for work
at the establishment at the appointed time for the purpose and during the normal working bours
on that day and is not given employment by the employer within two hours of his so presenting
himself.

“Lock-Out Sec.2(1)means the temporary closing of a place of employment or the suspension
of work, or the refusal by an employer to continue to employ any number of persons employed by
him. Itis the antithesis of astrike. Just as astrike is a weapon available to employees for enforcing
their industrial demands, a lock-out is 2 weapon available to the employer to persuade by a coercive
process the employees to see his point of view and to accept his demands.

PUBLIC UTILITY SERVICE (Sec.2(n)). ‘Public utility service’ means (i) any railway service
or any transport service for the carriage of passengers or goods by air; (ii) any service in, or in
conncction with the working of, any major port or dock; (iil) any section of an industrial
establishment, on the working of which the safety of the establishment or the workmen employed
therein depends; (iv) any postal, tclegraph, or telephone service; (v) any industry which supplies
power, light or water to the public; (vi) any system of public conservancy or sanitation, (vii) any
industry specified in the First Schedule.

THE FIRST SCHEDULE
The industries which may be declared to be Public Utility Services.

1. Transport (other than railways) for the carriage of passengers or goods by land or
watcr.
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Banking,

Cement

Coal

Cotton Textiles

Food Stuffs

Iron and Steel

Defence establishments
Service in Hospitals and dispensarics
Fire Brigade service
Indian Government Mints
Indian Security press
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RETRENCHMENT (Sec2) means the discharge of surplus labour or staff by the employer for
any reason whatsoever, otherwise than as a punishment inflicted by way of disciplinary action, and
it has no application where the services of all workmen have been terminated by the employer on
areal and bonafide closure of business or where the services of all workmen have been terminated
by the employer on the business or undertaking being taken over by another employer.

SETTLEMENT (Sec.2(n). Settlement means a settlement arrived at in the course of
conciliation procecdings. Itincludes a written agreement between the employer and workmen arrived
at otherwise than in the course of conciliation proceedings where such agreement has been signed by
the parties thereto insuch a manner as may be prescribed and a copy thereof has been sent to an officer
authorised in this behalf by the Appropriate Government and the Conciliation Officer.

STRIKE (Sec.2(q)). It means (1) a cessation of work by a body of persons employed in any
industry acting in combination; or (ii) a concerted refusal of any number of persons who are or have
been so employed to continue to work or to accept employment; or (iii)a refusal under a common
understanding of any number of such persons to continue to work or to accept employment.
But mere absence of a workman from work does not amount to taking part in a strike within the
meaning of the Industrial Disputes Act, 1947. There should be some evidence to show that his
absence was the result of some concert between him and other persons and that they would not
continue to work (Ram Swarup & Another V. Rex ALR. (1949) All 218).

WAGES: (Sec.2 (rr)) WAges means all remuneration capable of being expressed in terms
of money, which would, if the terms of employment expressed or implicd were fulfilled be payable
to a workman in respect of his employment or work done in such employment and includes--

1) such allowances, (including dearness allowance) as the workman is, for the time being,
entitled to;

ii) the value of any house accommodation, or of supply of light, water, medical
attendance or other amenity or of any service or of any concessional supply of
foodgrains or other articles;

ii)  any travelling concession;

V) any commission payable on the promotion of sales or business or both;

but does not include --

a)  any bonus

b) any contribution paid or payable by the employer to any pension fund or provident fund
or for the benefit of the workman under any law for the time being in force:

c) any gratuity payable on the termination of his service,

WORKMAN: (Sec. 2 (s)) Workman means any person (including an apprentice) cmployed
in any industry to do any skilled or unskilled manual, supervisory, technical or clerical work for
hire or reward, whether the terms of employment be expressed or implied, and for the purposes of
any proceeding under this Act in relation to an industrial dispute, includes any such person who has
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been dismissed, discharged or retrenched in connection with, or asa consequence of that dispute,
or whose dismissal, discharge or retrenchment has led that dispute, but does not include any such
person-

i) Who is subject to the Army Act, 1950 (46 of 1950) or the Air Force Act, 1950 (45 of
1950) or the Navy (Discipline) Act, 1934 (34 of 1934); or

i) Who is employed in the police service or as an officer or other employee of a prison;
or

ii)  Who is employed mainly in a managerial or administrative capacity; or

iv)  Who, being employed in a supervisory capacity, draws wages exceeding Rs.500 per
mensem or exercise, either by the nature of the duties attached to the office or by
reason of the powers vested in him functions mainly of a managerial nature.

The test for the person to be considered a workman under Sec.2 (s) of the Actis, if the
person is employed by an Industry,no matter where he is employed, shall be a workman (Divan
Sugar Mills V. Mazdoor Sabha, 1952-11-LLJ 805).

Check your progress - 1
Are the following disputes covered by the definition industrial dispute.

a) A dispute between a single workman and his emi)loyer.
b) A dispute between a dismissed employe= and his employer.

143 AUTHORITIES UNDER THE ACT

~ The Industrial Disputes Actintends, by making various provisions, the prevention and
settlement of industrial disputes. It provides an elaborate and effective machinery for bringing about
industrial peace by sctting up the following authorities for the investigation and settlement of
industrial disputes.

L WORKS COMMITTEE (Sec:3):. In the case of an Industrial establishment in which one
hundred or more workmen are employed or have been employed on any day in the preceding
twelve months, the appropriate Government may, by general or spectal order, require the
employer to constitute a Works Committee. The Committee shall consist of representatives
of employers and workmen engaged inthe establishment. The number of representatives of
workmen onthe Committee shall not be less than the number of representatives of
the employer. The representatives of the workmen shall be chosen in the prescribed manner
from among the workmen engaged in the establishment and in consultation with their trade
union, if any, registered under the Trade Unions Act, 1926 Sec.3(1).

FUNCTIONS: The main function of the Works Committee is the promotion of industrial
goodwill. To achieve this the following functions are performed by the works committee::

i) removing the disparitics between the -employers and employees;

i) promoting measures for securing and preserving amity and good relations between the
employers and workmen; and

iii)  to that end, commenting upon matters of their common intercst or concern; and

iv)  composing any material difference of opinion in respect of the matter of common
interest or concern.
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CONCILIATION OFFICERS: The appropriate Governmér_lt ‘may, by notification in the
Official Gazette, appoint such number of persons as it thinks fit to be Conciliation Officers.
The duty of the Conciliation Officers shall be to mediate in and promote the settlement of
industrial disputes (Sec4(1)). A conciliation Officer may be appointed for a specified area or
for specified industries in a specified area or for one or more specified industries and either
permanently or for a limited period (Sec.4(2). He shall be deemed to be a public servant
within the meaning of Sec.21 of the Indian Penal Code, 1860 (Sec.11(6)).

DUTIES SEC.12: The Conciliation Officer may hold the proceedings in the prescribed
manner where an industrial dispute exists or is apprehended. In regard to an industrial
dispute relating to a public utility service, where notice under Sec.22 has been given, the
Conciliation Officer shall hold conciliation proceedings in respect of it. In non-public utility
services and in public utility services, where notice of strike or lock-out is not given, the
Corciliation Officer has, however, the discretion to decide whether or not to hold conciliation
procecedings. '

Section 12 (2) imposes a duty on the Conciliation Officer toinvestigate disputes without delay
and empowers him to do all such things as he thinks fit for the purpose of inducing the
paritics to artive at a fair and amicable settlement of the dispute. Where the Conciliation
Officer succeeds in bringing about a settlement, sub section (3) requires him to make a teport
to the Appropriate Government or its authorised Official together with a memorandum of
settlement signed by the parties to the dispute. If the efforts to bring about settlement fail,
then the Conciliation Officer is required to make a report to the Appropriate Government,
While making such report, he is to give a full statement of facts and circumstances and the
reasons on account of which, in his opinion, a settlement could not be arrived at(Sec.12(4)).
The Conciliation Officer must submit the report within fourteen days of the commencement
of the conciliation proceedings or within such shorter period as may be fixed by the
Appropriate Government. If, on censideration of the report submitted by the Conciliation
Officer, the Appropriate Government is satisfied that there is a‘case for reference to any other
Authority under the Act, it may make such reference. Where the Appropriate Government
decides not to make a reference it must record and communicate to the parties concerned its
reasons therefore. ‘

BOARDS OF CONCILIATION

Constitution:  The word “Board” means a Board of Conciliation constituted under this
Act., Section S empowers the appropriate Government to constitute a Board of Coneiliation
by notification in the Official Gazette. The Board is appointed for promoting the settlement
of industrial disputes. The Board shall consist of a rhairman and two or four other members
as the Appropriate Government thinks fit. The Chairman of the Board must be an
independent person. A Board is appointed as and when a dispute arises which means that a
Board of Conciliation is not a permanent body.

DUTIES: Section 13(1) imposcs a duiy on the Board to make efforts to bring about a
settlement of the dispute referred toit. For this purpose, the Board is required to investigate
without delay the dispute and all matters alfecting the merits of the dispute. The Board is also
given the power to do all such things as it thinks fit for the purpose of inducing the parties
to come to a fair and amicable scttlement of the dispute. It should be noted that whereas
a Conciliation Officer may hold conciliation proceedings as soon as an industrial dispute
is found to exist or s apprehended, a Beard can act only if a reference has been made to
it by the appropriate Government. If a scttlement is arrived at, the Board is required by
Section 13(2) to send a report to the appropriate Goverament together with a memorandum
of settlement duly signed by the partics to the dispute. In the event of failure, the Board is
required to send a failare report to the Appropriaie Government setting out therein the
proceedings and steps taken bythe Board for ascertaining the facts and circumstances relating
to the dispute and the cfforts made byit to achieve scttlement. The report is also required to
contain full statement of the Board’s findings thereon, the reasons why a settlement could
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not be arrived at and its recommendations for the determination of the dispute. The Board
must submit its report within two months from the date on which the dispute is referred to
it or such shorter period as may be fixed by the Appropriate Government., The Appropriate
Government may extend the time for the submission of the report. On receipt of the failure
report of a dispute relating to a public utility service, if the appropriate Government does not
make areference toa Labour Court, Tribunal or National Tribunal, it must record the reasons
and communicate them to the contending parties.

COURTS OF INQUIRY: Section 6 empowers the Appropriate Government to constitute a
Court of Inquiry for inquiring into any matter appearing to be connected with or relevant
to an industrial dispute. The court of Inquiry maybe constituted as and'when occasion arises.
The Constitution of A Court of Inquiryis required to be notified in the Official Gazette. A
Court of Inquiry may consist of one or more independent person.

DUTIES: (Sec.14). A Court shall enquire into the matters referred to it and report thereon
to the Appropriate Government ordinarily within a period of 6 months from the commence-
ment of its enquiry. The procedure for such Courts is the same as for Industrial Tribunals.,
In Allan Berry & Co. Ltd., (V.A. Das Gupta and other 1952-Cal.850), it has been held
that the proceeding of enquiryis not a subsidiary proceeding which is dependent upon the
existence of any proceeding before any Industrial Tribunal and thatitis an independent
proceeding which can be pursued to its conclusion irrespective of whether there is any
Industrial dispute pending before an Industrial Tribunal,

LABOUR COURTS

CONSTITUTION OF LABOUR COURTS (Sec.7): The appropriate Government may, by
notification in the Official Gazette constitute one or more Labour Courts for the adjudication
of industrial disputes relating to any matter specified in the Second Schedule and for
performing such other functions as may be assigned to them under this Act. A Labour Court
shall consist of one person only to be appointed by the appropriate Government.

JURISDICTION: The Labour Court has junisdiction over the following matters (Second
Schedule to the ACT):

1)  The property of legalityof an order passed by an employer under the standing orders.
2)  The application and interpretation of standing orders.

3) Discharge or dismissal of workmen including reinstatement of, or grant of relief
to, workmen wrongly dismissed.

4) Withdrawal of any customary concession or privilege.
5) Hlegality or otherwise of a strike or lock-out.

6) All matters other than those specified in the Third Schedule (i.e. those matters which
are within the jurisdiction of Industrial Tribunals) (Anand Oil Industries V.Labour
Court, Hyderabad and others).

TRIBUNALS: The Appropriate Government may by notification in the Official Gazette
constitute one or more Industrial Tribunals for the adjudication of industrial disputesrelating
to any matter, whether specified in the Second Schedule or the Third Schedule to the Act-
Sec.7A. The 3rd Schedule contains the following items: wages, including the period and
mode of payment; compensatory and other allowances; hours of work and rest intervals; leave
with wages and holidays; bonus, profit-sharing, provident funds and gratuity, shift working
otherwise than in accordance with standing orders; classification by grades; rules of
discipline; rationalisation; retrenchment of workmen and closure of establishments; and any
other matter that may be prescribed. Section 7A also provides that a Tribunal shall consist
of one person. A person shall niot be qualified for appointment as the presiding officer of a
Tribunal unless he is or has beenajudge of a High Court or has held the office or Chairman




or member of the Labour Appellate Tribunal (formerly existing under the Industrial Disputes
(Appellate Tribunal) Act, 1950) or of any Tribunal for a period of not less than two years or
has been a District Judge or Additional District Judge for not less than three years. He must
be an “independent” person and must not have attained the age of 65 years. The
Appropriate Government may appoint two persons as assessors to advise the Tribunal.

DUTIES: The Tribunals have the same duties as Labour Courts.

VII  NATIONAL TRIBUNAL: Section 7B provides that the Central Government may by
notification in the Official Gazette constitute one or more National Tribunals for the
adjudication of industrial disputes which, in the opirion of the Central Government, involve

questions of national importance or are of such  a nature that industrial establishments .

situated in more than one State are likely to be interested in, or affected by such disputes.
A National Tribunal shall consist of one persononly. No person can be the presiding officer
of a National Tribunal unless he is or has been a judge of a High Court or has held the office
of the chairman or any other member of the Labour Appellate Tribunal (formerlyin existence)
for a period of not less than two years. The Central Government may, if it thinks fit appoint
two persons as Assessors to advise the National Tribunal. The presiding officer of a National

Tribunal must be an independent person and must not have attained the age of 65 years
(Sec. 7C)

DUTIES: National Tribunals have the same duties as Labour Courts and Industrial Tribunals.

B. REFERENCE OF DISPUTES TO BOARDS, COURTS OR TRIBUNALS: Section 10
empowers the Appropriate Government to refer an industrial dispute at any time which
may be either existing or apprehended:

(i)  for settlement to a Board, or
(i} for inquiry to a Court of Inquiry, or
(iii)  for adjudication to a Labour Court, Tribunal or National Tribunal.

Where a dispute relates to any matter specified in the Second Schedule, it shall be referred
to a Labour Court for adjudication. In case of disputes relating to the Third Schedule, reference
can also be made to a Labour Court provided it is not likely to-affect more than ~ne hundred
workmen. Tribunals, however, have the power to adjudicate all the disputes relatea (o any matter
specified in the Second Schedule or, Third Schedule: In case of industrial disputes of national
importance or affecting establishment situated in more than one State, reference of the dispute

may be made to the National Tribunal for adjudication by the Central Government.

Where the dispute relates to a public utility service and notice (of strike/lock-out) under Sec.
22 has been given, the Appropriate Government shall make a reference under Sec. 10
(notwithstanding that any other proceedings under the Act have been commenced) unless it
considers that the notice has been frivolously and vexatiously given and that it is inexpedient to make
areference under Sec. 10 (1), Where the Central Government is of the opinion that any industrial
dispute exists or is apprehended and the dispute involves any question of national importance or
is of such a nature that industrial cstablishments situated in more than one State are likely to be
interested in or affected by such dispute, it may refer the dispute or anymatter connected with it,
or relevant to it, whether it relates to any matter specified in the Second Schedule or the Third
Schedule, to a National Tribunal for adjudication.

VOLUNTARY REFERENCE OF DISPUTES TO ARBITRATION: Section 10A authorises
the employer and his workmen to refer the dispute to arbitration at any time before the dispute has
been referred under the Seetion 10. Where any industrial dispute exists or is apprehended and the
employer and the workmen agree to refer the dispute to arbitration, they may do so by a written
agreement in the form prescribed by the rules and signed in the manner laid down in the rules. The
reference to arbitration must be made before the dispute hasbeen referred to any authority under
Section 10. The parties can select any person or persons as arbitrators (including the Presiding

R




Officer of a Labour Court, Tribunal or National Tribunal). When a dispute is referred for
arbitration, the Appropriate Government may prohibit the continuance of any pending strike
or lock-out. The arbitrator or arbitrators shall investigate the dispute and submit to the Appropriate
Government the award signed by all the parties. The provisions of the Arbitration Act of 1940 do
not apply to an arbitration under Sec. 10A of the Industrial Disputes Act.

1.4 THE POWERS AND DUTIES OF THE AUTHORITIES.

PROCEDURE: Subject to any rules that may be made in this behalf, the Labour Coutt,
Tribunal or National Tribunal shall follow such procedures as the authority concerned may think
fit. (Sec. 11[1]).

POWERS: (1) Section 11 (2) authorises a Conciliation officer or a member of a Board, Court,
or the Presiding Officer of a Labour Court, Tribunal or National Tribunal to enter the premises
occupied by any establishment to which the dispute relates after giving reasonable notice. They can
only enter for the purpose of making an enquiry into any existing or apprehended industrial dispute.
It is to be noticed that this power of entry is not available to an arbitrator.

(2)  Section 11 (3) grants to every Board, Court, Labour Court, Tribunal and National Tribunal
the same powers as are vested in a Civil Court under the Code of Civil Procedure Act. 1908,
to try a suit, in respect of the following matters namely,

a) enforcing the attendance of any person and examining him on oath;
b) compelling the production of documents and material objects;

c) issuing commission for the examination of witnesses;’

d) in respect of such other matters as may be specified.

(3)  Section 11 (4) empowers the Conciliation officer to call for and inspeet any document which
he considers to be relevant to an industrial dispute under conciliation, or for other purposes
specified in this sub-section. For this sub-section the Conciliation officer enjoys the same

powers as are vested in a Civil Court under the Civil procedure Code in respect of
compelling the production of documents.

(4)  Section 11 (5) gives the power toa Court, Labour Court, Tribunal or National tribunal to
appoint one or more PEISoONs as assessor Of assesors o advice it in the proceedings before it.
The appointment can only be of a person having special knowledge of a matter underconsid-
eration.

(5)  Section 11 (7) vests Tribunals etc. with the discretion to award costs. A Labour Court,
Tribunal or National Tribunal is empowered to order payment of costs of any proceeding
before it. They are also given full power to give all the necessary directions regarding the
amount of costs, the payment of cost ie. to whom and by whom and to what extent and Subject
to what conditions such costs are to be paid. The costs can be recovered in the same manner

as an arrear of land revenue.

The authorities mentioned in this Section shall be deemed to be public servants within the
meaningof Section 21 of the Indian Penal Code. Every Labour Court, Tribunal or National Tribunal
is to be deemed a Civil Court for the purposes of Sections 480, 482 and 484 of the Code of Criminal
Procedure, and such bodies are competent to deal with the offence of the contempt of court like a
Civil Court.

Section 15 lays down the duties of Labour Courts, Tribunals and National Tribunals. This
Section imposes a duty upon each of the above adjudicating authoritigs to hold its proceedings
expeditiously after an industrial dispute has been referred to it. Each authority is further required
to submit its award to the Appropriate Government as soon as it is practicable after the conclusion
of its proceedings. ‘
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- DISCHARGE OR DISMISSAL OF WORKMEN: (Sec. llA): The powers of the Labour
Court, Tribunal and National Tribunal have been enlarged in 1971, by a new section 11A, The
provisions of the Section are stated below. :

Where an industrial dispute relating to the discharge or dismissal of a workman has been
referred to a Labour Court, Tribunal or National Tribunal for adjudication and, in the course of the
adjudication proceedings, the above authorities as the case may be, is satisfied that the order. of
discharge or dismissal was not justified, it may, by its award, set aside the order of discharge or
dismissal and direct reinstatement of the workman on such terms and conditions, if any, as it thinks
fit,or give such other relief to the workman including the award of any lesser punishment in licu of
discharge or dismissal as the circumstances of the case may require.

115 AWARD AND SETTLEMENT

The report of a Board or Court and the award of a Tribunal shall be in writing and shall be
signed by all members thercof. A member is, however, at liberty to record a minute of dissent from
a report or award or from any recommendation made therein. The award of a Labour Court or
Tribunal or National Tribunal shall be in writing and signed by its presiding officer.(Scc.16).

Everyreport of a Board or Court together with any minute of dissent, every arbitration award
and every award of a Labour Court. Tribunal or National Tribunal shall, within a period of 30 days
from the date of its receipt, be published by the appropriate Government in such manner as it
thinks fit. Subject to the provisions of Section 17-A the award so published shall be final and shall
not be called in question by any Court in any manner whatsoever. '

become enforceable on the expiry of 30 days from the date of its publication under section 17,
However where the appropriate Government or Central Government is of opinion that it will be

inexpedient on public grounds affecting national economy or social justice to give effeci to the whole -

 or part of the award and where it has been declared by, notification in the Official Gazette, that the
. award shall not 50 become enforceable, then within 90 days from the publication of the award,
- the Appropriate Government shall make an order rejecting or modifying the award,

SETTLEMENT (Sec. 2 (p)) “Settiement” means a settlement arrived at in the course of con-
ciliation proceedings and includes a written agreement between the employer and workmen arrived
at otherwise than in the course of conciliation proceedings where such an agreement has been
signed by the parties thereto in such manner as may be prescribed and a copy thereof has been sent
to anofficer authorised in this behalf by the  appropriate Government and the conciliation
officer. Section2(p) envisages two categories of seftlement (i) asettlement which is arrived at in the
course of conciliation proceedings and (ii) a written agreement between employer and workmen
arrived at otherwise than in the course of a conciliation proceeding.

An agreement of arrangement is a‘Settlement’ only when it decides at least some part of the
dispute or some matter in the dispute finally. The question whether a settlement is just and fair has
to be answered on the basis of principles which are different from, those that into play when an
industrial dispute is under adjudication.

PERSONS ON WHOM SE TTLEMENTS AND AWARDS ARE BINDING

1) A settlement arrived at by agreement between the employer and workman otherwise than in
the course of conciliation proceedings shall be binding on the parties to the agreement.

Where the employer enters into an agreement with one of the Labour Unions which
represents only one section of the staff employees, such an agreement will bind only such of the
staff employees as are members of the Labour Union which was a party to the agreement,

2) Subject to the provisions of sub-section. (3) an arbitration award which has become
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enforceable shall be binding on the parties to the agreement who referred the. disputes to
arbitration. ' '

3) A scttlément arrived at in the course of conciliation proceedings under this Act or an
arbitration award in a case where a Notification has becn issued under sub-secfion (3-A) of
section 10-A or an award of a Labour Court or Tribunal, which has become enforceable shall
be binding on: (a) all parties to the industrial dispute:(b) all other parties summoned to
appear in the proceedings arc parties to the dispute, unlcss the Board or arbitrator or
Tribunal records jts opinion that they were summoned without proper cause, {c) where a
party referred to in clause (a) or (b) is an employer, his heirs, successor or assignees in

clause (a)or (b) is composed of workmen all persons who "are employed in the
establishment or part of the establishment, as the case may be, to which the dispute relates
on the date of the dispute, and all persons who have subsequently become employed in that
establishment or part (Sec.18).

Now let us discuss some instances in which awards are binding:

1) Where scperate but not inconsistent demands are put forward by two groups of
workmen cach belonging to different unions, the Government can make separate
references in respeet of cach demand. In such a case the Tribunal can make common
award which would be binding on all the workmen irrespective of their membership
of any particular Union, :

2) A personwho was a workman on the datc on which a dispute arose will be entitled
to the benefit of the award made inregard to the dispute even though he had ceased
tobe a workman when the dispute was actually referred to the Tribunal by the
Government. '

3) Courts oflaw, no doubt, will not ordinarily compel anemployer toengage an ecmployee
but the Tribunal can do so under this Act and direct the re-instatement of a dismissed
employee. An award o that effect can be enforced under the penal provisions of this
Act, since it is 4 valid and binding award.

4} Whatever be the contract in express terms in regard ‘to remuneration the employer
is bound to _pay, the amount of remuneration mentioned in the award of a Tribunal
fixed as per settlement in a conciliation proceeding under the Industrial Disputes
Act and the employee is entitled to that remuneration,

5} Wherc an award was passed by the Tribunal directing the retrenchment  of certain
workmen and the reinstatement of others in their place and the workmen to be
retrenched were neithcr themselves parties to the proceedings nor could have been
represented by the Union which appeared for the other workmen it was held that the
award could not be enforced in so far as it related to the retrenchment in as much
as it offended the principles of natural justice. Award is not binding on a minor, who
was not represented by a guardian at the time of reference of dispute.

PERIOD OF OPERATION OF SETTLEMENTS AND AWARDS (Sec.J9). A settlement
shall come into operation on such date as is agreed upon by the parties to the dispute, and.if no date

is greed upon, on the date on which the memorandum of the settlement is signed by the parties to
the dispute. '

COMMENCEMENT AND CONCLUSION OF PROCEEDINGS (Sec.20): This Section
determines when Conciliation Proceedings and proceedings before an Arbitrator, Labour Court,
Tribunal or Natioral Tribunal Shall be deemed to have been commenced or concluded. Section
20(1) provides that conciliation proceedings shall be deemed to have commenced on the date on
which a notice of strike or Jock-out under section 22 is received by the Conciliation Officer, or on
the date of the order referring the dispute to a Board, as the case may be.

respect of the establishment to which the dispute relates; (d) where the party referred toin ~




Section 20(2) states as to when conciliation proceedings shall be deemed to have concluded.

Itindicates the following three events on the happening of which, concitiation proceedings shall be
deemed to have concluded.

a) Where a settlement is arrived at between .the .parties, when the memorandum of the
settlement is signed by the parties to the dispute or

b) Where no settlement is arrived at, when the report of the Conciliation Officer is received
by the Appropriate Government or when the repoit of the Board is published under
Section 17, as the case may k- or

c) When a reference is made to a Court, Labour Court, Tribunal or National Tribunal
under Section 10 during pendency of conciliation proceedings.

Section 20(3) provides that a proceeding before an adjudicating authority including an

* Arbitrator shall be deemed to have commenced on the date of the reference of the dispute for
arbitration or adjudication, as the casc may be. Such procecdings shall terminate after the expiry of
thirty days from the date on which the award is published under Scction 17-A of the Act.

11.6 SUMMING UP

-

According to section 2(1) of the Industrial Dispute Act 1947, an industrial dispute means

- any dispute or difference between 1) employers and employers, or (ii) between employers and
workmen, or (iii) between workmen and workmen, which is connected with the employment or non-
employment or the terms of employment or with the conditions of labour, of any person.

This definition implies that any controversy regarding payment of salaries, wages, bonus

ete, discharge, dismissal or retrenchment of workers etc, in any industry affecting the interest

of company of workers can be termed as an Industrial Dispute.

The Industrial Dispute Act provides an claborative and efficient machinery for the

promotion, investigation andsettlement of industrial dispute. The machinery for settling industrial

“disputes includes works comumittee, conciliation officers, Boards of conciliation, Courts of enquiry.
The Labour Courts, Industrial Tribunals and National Tribunals are constituted for making
orders and awards on the seftlement of disputes.

Such award is final and binding on the parties to the dispute.

11.7  CHECK YOUR PROGRESS: MODEL ANSWERS

1. Yes. According to Section 2A, inserted by the Industrial Disputes (Amendment) Act, 1965.

11.8° MODEL EXAMINATION QUESTIONS

A, Answer the Following in 15 unes each:

1) Distinguish between ‘Lay off and ‘lock-out’

2) What is retrenchment ?

3) Explain ‘Continuous service’ and “Public Utility Service’,
What is a ‘Board of Conciliation’?

5) What do you understand by Labour Court ?

6) Distinguish between ‘settlements arrived at otherwise' than in. conciliation proceedings’ and
‘settlement arrived at in the course of Conciliation proceedings’.

7) Is the term “Industrial Dispute’ applicable to the following cases:

a) A dispute between a single workman and his employer.

b) A dispute between a dismissed employee and his employer. , 120 N



Explain ‘Conciliation’ and ‘Works Committee’.

9)  What is meant by ‘Industry’?. Mention the important case involved in it ?
10)  When does an Individual Dispute becoine an Industrial Dispute ? ‘
B. Answer the following in 30 lines each:
1) Define the term ‘Industrial Dispute’ as contained in Industrial Disputes Act, 1947 Can
an Industrial Dispute. be settled by Arbitration ?
2}  How are Conciliation Officers appomted ? What are their powers and duties ?
3)  State and explain the various provisions of the Industrial Disputes Act related to matters of the
constitution and functions of Industrial Tribunals.
4) What is an award ? Explain the provisions relating to the commencement and period of
operation of an award under the Industrial Disputes Act.
5) Define ‘settlement’ and state on whom settléements are binding,
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12.0  AIMS AND OBJECTIVES

. The aim of this unit is to discuss the rules regarding strikes and lock-outs, lay-off,
retrenchment and closure of an undertaking, compensation to workmen, rights of workmen in the
- event of closure of undertakir g, imposition of penalties, cte.

After completing this unit you will be able to:

* explain the provisions of strikes and lock-outs.

* understand the penaltics provided for in the rules regarding strikes and lockouts.
* know the meaning of the terms lay-off, rétrenchment and closure.
(discuss the conditions related to retrenchment of workmen,

* know the rules relating to the reemployment of retrenched workmen,

* state the provisions regarding closing down of undertakings.

121 INTRODUCTION

_ We have discussed the provisions (taid down) concerning the authorities provided in Industria]
Dispute Act of 1947 in Unit 11. The present Unit covers the provisions of the Act regarding the
strikes and lock-outs, penalties for violation of rules regarding strikes and lock-outs; compensation
for lay-off; retrenchment and closure; computation of period of services, conditions related to
retrenchment of workmen; reemployment of retrenched workmen and conditions regarding the
closing down of undertakings, ' ‘

- 122 STRIKES AND LOCK-OUTS

The meaning of the terms “Strike” and “Lock-out” has already been explained. Strikes and
- lock-outs are the tools in the hands of the labour and the employer in the ‘process of collective

bargaining. The Act does not intend to take away these rights. In fact, these rights have been

recognised by the Act. However, with a view to achieving the object of the Act, namely peaceful
investigation and settlement of the industrial disputes, the rights of strikes and lock-outs have been
restricted.

Certain types of strikes and lock-outs are prohibited by the Industrial Disputes Act:
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STRIKES AND LOCK-OUTS IN A PUBLIC UTILITY SERVICE: No person employed

" in a public utility service shall go on strike in breach of contract (a) without giving to the
employer notice of strike, in the prescribed manner, within six weeks before striking; or
(b) within fourteen days of giving such notice; or (c) before the expiry of the date of strike
specified in any such notice  as aforesaid; or (d) during the pendency of any conciliation
procecdings before a conciliation officer and seven days after the conclusion of such
proceedings— Sec.(22) (1). No employer carrying on any public utility service shall lock-out
any of his workmen (a) without giving them notice of lock-out, inthe prescribed manner, within
sixweeks before lock out; or (b) within fourteen days of giving such notice; or {¢) before the
expiry of the date of lock-out specified in any such notice as aforesaid; or (d) during the
pendency of any conciliation proceedings before a conciliation officer and seven days after
the conclusion of such proceedings.--Sec.22(Z). Notice of lock-out or strike is not necessary
when a strike or lock-out (respectively) is already in existence. But the employer shall
inform, the prescribed authority--Sec.22(3). When an employer of a public utility service
receives notice of strike or gives notice of a lock-out, he must within five days report to the
appropriate Government or the authority appointed by such Government for this purpose--
Sec.22(6).

GENERAL PROHIBITION OF STRIKES AND LOCK-OUTS: Section 23 provides that no
workman who is employed in any industrial establishment shall go on strike in breach of
contract and no employer of any such workman shall declare a lock-out--

a)  duringthe pendency of conciliation proceedings before a Board and seven days after the
conclusion of such proceedings;

b) during the pendency of proceedings before a Labour Court, Tribunal or National
Tribunal and two months after the conclusion of such proceedings;

c) during the pendency of arbitration proceedings before an arbitrator and two months
after the conclusion of such proceedings, whereby notification under Sec.10A.

(3A) parties, other than parties to the arbitration agreement, have been permitted
to present their case before the arbitrators: or

d)  duringany period in which a settlement or award is -in operation, in respect of any of
the matters coveted by the settlement or award.

3)  BY ORDER OF THE GOVERNMENT. Section 10(3) provides that where an industrial
dispute has been referred to a Board, Labour Court, Tribunal or National Tribunal, the
appropriate Government may, by order, prohibit the continuance of a strike, lock-out in
connection with such dispute which may be in existence on the date of the reference. Under
Section 10A (4A) the appropriate Government can issue a similar order when a dispute has
been referred to arbitration or a notification has been issued under sub-section 3A of Sec.10A.

123 ILLEGAL STRIKES AND LOCK-OUTS _

A strike or lock-outis illegal if it is in contravention of Section 2 or 23 or is against an order
issued by the appropriate Government under Section 10 (3) or 10A (4A). These three cases have
been enumerated above. Where a strike or lock-out is already in existence at the date of reference
to a Board, Labour Court; Tribunal or National Tribunal, the-continuance of such strike or lock-out
is not illegal provided that such strike or lock-cut was not illegal at its commencement.--Sec.24 (2).
A lock-out declared in conscquence of anillegal lock-out shall ora strike declared in consequence
of anillegal strike not be deemed illegal -- Sec.24(3). No person shall knowingly expend or apply any
money in direct furtherance or support of any illegal strike or lock-out,--Sec.25.

PENALTIES: The penalties provided for violation of the rules regarding strikes and fock-
outs are as follows: '

14




Any workman who tommences, continues or acts in furtherance of an\illegal strike --

imprisonment up to one month or fine upto ‘Rs.50 or both.--Sec.26(1).

Any workman who commences, continues or acts in furtherance of an illegal lock-out -
imprisonment upto one month or fine upto Rs.1000 or both. Sec.26(2).

Instigating or inciting an illegal strike or lock-out - imprisonment upto six months or fine -

upto Rs.1,000 or both.-Sec.27.

Financial aid to illegal strikes and lock outs— imprisonment upto six months or fine
upto Rs.1,000 or both.-Sec.28.

2. . Everyemployer declaring an iflegal lock-out and every employee participating in an illegal
strike can be punished according to the penal section of the Industrial Disputes Act The Supreme
Court has decided that participation in an illegal strike is sufficient for dismissal from service where
the ‘standing orders contained such a provision. In an illegal strike the workmen are not entitled
* to any pay for the strike period. Maha Laxmi Cotton Mills Ltd. Vs. Workers Union,

124 LAY-OFF, RETRENCHMENT AND CLOSURE: .

This section seeks to provide for payment of compensation to workmen in the event of their
lay-off or retrenchment. Industrial law in India today, (makes an inroad into) the common rights
of the employer. ‘Thus, Chap.V-A of the Industrial Disputes Act constitutes a serious
encroachment upon the employer’s rights under the common law. The common law right of the
employer is curtailed and limited if he is boundto lay-off his employee under certain circumstances,
1957 Bom 100 (102) (DB). Rules regarding lay-off, retrenchment and closure are contained in
sections 25A to 251 in chapter VA and in Sections 25K to 258 in chapter VB: the chapter VB was
_ added by the Industrial Disputes (Amendment) Act of 1976. The rules of chap..cr VA and VB
are stated below.

APPLICATION OF CHAPTERVA: Section 25A states that the rules contained in Chapter VA
do not apply to-- '

a)  an industrial establishment in which less than 50 workmen on an average were
employed per working day in the preceding calender month; or

b) industrial establishments which are of a seasonal character or in which work is
performed only intermittently,

If the question arises whether an industrial establishmentis ofaseasonal character or whether’

work is performed therein only intermittently, the decision of the appropriate Government thereon
shall be final, Certain provisions of Chapter VA apply to an “Industrial establishment” VIZ., sections
25B, 25D, 25FF, 25G, 25H, 257, and 255,

APPLICATION OF CHAPTER VB (25K)- The provisions of this chapter shall apply to an
industrial establishment (not being an establishment of a seasonal character or in which work is

performed only intermittently) in which not less than one hundred workinen were employed onan

" average per working day for the preccding twelve months,

-~ 2)  Ifaquestion arises whether an industrial establishment is of a seasonal character or whether
work is performed therein only intermittently, the decision of the appropriate Government
thereon shall be final. :
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INDUSTRIAL ESTABLISHMENT :(25L(a)) An “industrial establishment” for the
purposes of Chapter VB means (i) a factory as defined in Sec.2(m) of the FActories Act, 1948 or (i)
a mine as defined in Sec.2(j) of the Mines Act, 1952 or (iii) a plantation asdefined in Sec.2(fof
the Plantation Labour Act, 1951. : '

APPROPRMT E GOVERNMENT (25L(b)): Not withstanding anything contained in sub-
clause (ii) of clause (a) of section 2.-

i) inrelation to any Company in which not less than fifty one percent of the paid-up share
capital is held by the Central Government, or

i) in relation to any corporation (not being a corporation referred to in sub-claus'e ()
 ofclause (a) of section (2)established by or under any law made by Parliament, the
Central Government shall be appropriate Government.

AUTHORITY: The Central Government has authorised -the Ministry of Labour to deal
with all applications for the purposes of Sections 25M(1) to (7) and 25N.

125 COMPUTATION OF PERIOD OF SERVICE

CONTINUOQUS SERVICE (Section 25B): The right to compensation under the Act accrues
to a workman only if he has put in ‘one year’ of continuous service. A workman shall be said to be
in continuous service for a period, il he is, for that period in uninterrupted, service, including service
which may be interrupted on account of sickness or authorised leave or an accident or a strike which
is not illegal or a lock-out or a cessation of work which is not due to any fault on the part of the
workman. Where a workman is not in continuous service for a period of ong year of six months,
he shall be deemed to be in continuous service under-an employer:

a) for a period of one year, if the workman, during the period of twelve calender months
preceding the date with reference to which the calculation is to be made, has actually
worked under the employer for not less than:-

i) 190 days, in case of a workman employed below ground in a mine; and
i) - 240 days in any other case..

b) for a period of six months, if the workman, during a period of six calendar months
preceding the date with reference to which the calculation is to be made, has actually
worked under the employer for not less than:

i) 95 days in the as casc of a workman employed below ground in a mine; and

it) 120 days in any other case

DAYS INCLUDED IN COMPUTING ABOVE PERI ODS: The number of days on which
a workman has actually worked under an employer shall include the days on which:

i) he hasbean laid-off under an agreement or as permitted by standing orders made under
the Industrial Employmerit (Standing Orders)Act, 1946, or under this Act, or under
any other law applicable to the industrial establishment;

i) he has been on leave with full wages, earned in the previous years;

iii)  he has been absent due to temporary disability caused by accident arising out of and
in the course of his employment: and '

iv)  in the case of a female, she'has been on maternity leave, and the total period or such
maternity leave does not exceed 12 weeks.




L REMAN: Badli workman 1
establishment in'‘the-ptace of another workman -
©. cstablishment. A worker ceases to be a ‘badli workman’® on the completion of one year of

continuous service in the establishment,

LAY-OFF :

RIGHT OF WORKMEN LAID OFF FOR COMPENSATION (Sec.25C): The right of a
workman to lay-off compensation is designed-to rclieve the bardship caused by unemployment doe
to no fault of his. It is based on grounds of humane public policy. The rules regarding payment of
compensation (o a workman, who 1s laid-off, are contained in Sec.25C and are summarised as
follows:

1) The workman must not be a badli workman, or a casual workman if he is to be entitled to

compensation,
2) . His name must be borne on the muster rolls of the industrial establishment.
3) He must have completed not less than one year of continuous service. Where a workman

1s"employed for eleven months before tay-off, he is not entitled to lay-off compensation even
if he works for 240 days during that period (Sun Enamel & Stamping Works V. Their
- Workmen, (1963) 1 LLJ 29).

4) If the above conditions are fulfilled, the workman whether laid-off continucusly or
ntermittently shall be paid compensation by the employer for all the days during which he is
laid off, except for such weekly holidays as may intervene.

5 The rate of compensation shall be equal to fifty percent of the total of the basic wages and
dearness allowance that would have becn payable to him had he not been laid off,

) No com pe'n;c,a'tion shall be payable to a workman during any period of twelve months afier the
expiry of the first forty-five days if there is an agreement to that cffect between the employer
and the workmen. ' '

7) . Where aworkman is laid-off for a period of forty-five days during a period of twelve months,

- the employer can lawfully retrench him in accordance with the provisions contained in

Sec.25-F at any time after the expiry of the first forty-five days of lay-off. When the employer

docs so, any compensation paid to the workman for having been laid-off during the preceding
twelve months thay be set off against the compensation payable for retrenchment. '

Sec.25-D enjoins - upon the employer a duty to maintain a muster roll of workmen
natwithstanding the fact hat they have been laid off. He shall also provide for the making of entries
in the muster rolls by workmen who may present themselves for work at the establishment at the
appointed time during normal -working hours., If a workman does not so present himself and sign
the muster rolls, he shall not be entitled to claim lay-off compensation, *

WHEN NO COMPENSATION IS PAYABLE: Section 25E provides that no compensation
is payablc in the following cascs:

i) If the Workman refuses to accept (a) any alternative employment in the same
establishment or (b) in any other establishment belonging to the same employer
situated in the same town or village or (c) situated within a radius of five miles from the
establishment to which he belongs, and (d) if, in the opinion of the employer, such
alternative employment does not call for any special skill or previous experience and
can be done by ‘the workman. (The same wages must be offered for the alternative
employment). ' ' ' )

ii) If the workman does not present himself for work at the establishment at the appointed
‘ time during normal working hours at least once a day. '




" in another part of the cs_tablisli‘mén't. : ST
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CASE LAW: An offer of the job of a coolee to a skilled workman -cannot amount to the
“offer of an alternative job. Industrial Employees’ Union, Kanpur V. J.K. Cotton Spinnin and
Weaving Mills Company. :

RETRENCHMENT

CONDITIONS PRECEDENT TO RETRENCHMENT OF WORKMEN : (Sec.25-F) No
workman employed in any industry who has been in continuous service for not less than one year
under an employer can be retrenched by that employer unless -

a) the workman has been given one month’s notice in writing. The notice must indicate the
reason for retrenchment. Further the workman cannot be retrenched until the period
of notice has expired, or the workman has been paid in liew of such notice wages for
the period of the notice. This condition is mandatory and non-compliance with it will
render retrenchment illegal (National Iron & Steel Co. V The State of West Bengal,
(1967)2 LLI 23 (8C)). - :

’

b) the workman has been paid, at the time of retrenchment, compensation which is
equivalent to filteen days’ average pay for every completed year of continuous service
or any part thereof in excess of six months. '

c) notice in the prescfibed manner is served on the appropriate Government or such
' authority as may be specificd by the appropriate Government by nctification in the
Official Gazette. ‘ ' '

~Section 25G applies the rule of “last come, first go” to retrenchment (Workmen, J orchaut
Tea Co. V Its Management, (1980) Lab. IC.742(S.C)). '

12.6 REEMPLOYMENT OF RETRENCHED WORKMEN

“employment any persons, he shall, in such manner as may be prescribed, give an opportunity to
the retrenched workmen who are citizens of India to offer themselves for re-employment, and the
retrenched workmen who offerthemselves for reemployment shall have preference over the other
persons, ' '

127 COMPENSATION TO WORKMEN IN CASE OF TRANSFER OF UNDERTAKINGS:

This section provides for payment of compensation in case an undertaking to-which this Act is
applicable, has been transferred from one employer to another. The workmen in the undertaking
shall be deemed. to have been retrenched and shall be entitled to notice and compensation in
accordance with the provisions of Section 25-F. But before a workman is entitled to compensation
under this section, the following conditions must be satisfied.

1) There should be a transfer of the ownership of manégement of the undcrtakihg frc‘»m-
one hand to another cither by agreement or by operation of law;

2)  The undertaking should be an industry within the meaning of section 2 (j);
3) The workman should have been in continuous service of not less than one year

immediately before the transfer of the undertaking.

three conditions are satisfied:-

alay-offis'due 3 ; ofj Foduction bir hep Sfworkmen _

" 25-M): . Where any workmen are. retrenched, and the employer proposes to take into his

The liability to pay compensation, however does not arise under this section if the following -




the terms and conditions under the new management compare favourably with old ones;
and :

the new employer should be under a legal liability to pay to the workmen,in the event
of subsequent retrenchment, compensation on the basis that his service has been
continuous and has not been interrupted by such transfer. o

128 CONDITIONS REGARDING CLOSING DOWN OF UNDERTAKINGS

VSIXTY DAYS NOTICE TO BE GIVEN OF INTENTION TO CLOSE DOWN ANY UNDER-
_ NG (Sec.25FFA): An employer who intends to close down an undertaking shall serve a notice
" onthe appropriate Government stating clearly the reasons for the intended closure of the
undertaking, The notice must be served in the prescribed manner and at least sixty days before the
date on which the intended closure is to become effective. The provisions of this section shall not
apply to an undertaking where- '

a) 0 less than fifty workmen are employed: or

" ii) less than fifty workmen were employed on an average per working day in the
' preceding twelve months:

b) an undertaking is set up for the construction of buildings, bridges, roads, canals, dams,
or other projects.

_ - Closure is not defined under the Industrial Disputes Act 1t is defined under section 3 (8A)

of the Bombay Industrial Relations Act, which says: “Closing means the closing of any place or
part of a place of employment or the total or partial suspension of work by an employer or the total
,or partial refusal by an employer to continue to employ persons employed by him whether such
‘closing, suspension or refusalis or is not in consequence of an industrial dispute”. Closing down
of anindependent portion of the business is closure. Closure may also be effected in stages. Inclosure
not only the place of business but the business itself is closed i.e. both the.business and place of
businessis closed. Closure must be, when affected, permanent (Hamidia Match Mfg. Co. V. State
of Bhopal - AIR 1954 - Bhopal 17). o '

. RIGHTS OF WORKMENIN CASE OF CLOSING DOWN OF AN UNDERTAKING: (Sec.25
FFF): Where an undertaking is closed down for any reason whatsoever, every workman who had been
in continuous service for not-less than one year in that undertaking immediately before such closure

- shall be entitled to notice and compensation in accordance with the provisions of section 25-F as if
the workmen had been retrenched, i.e. compensation which shall be equivalent to 15 days average
pay for every completed year of continuous service or any part thereof in excess of 6 months. Thus
for the workmen to be entitled to compensation in case of closing down of an undertaking, he should
be in continuous service at least for a year in that undertaking immediately before such closure.

In Sunder Singh V Beas Construction Board and Others (52—FJR—1978—484), it has been held
. thatin cases falling under section 25-FFF of the Act, payment of retrenchment compensation is not
- a condition precedent and retrenchment compensation -need not be paid along with the discharge
notice, : :

EXCEPTIONS If an undertaking is closed down on account of unavoidable circumstances
beyond the control of the empioyer, the compensation to be paid to the workman shall not exceed
his average pay for three months. An undertaking which is closed down on account of the following
reasons cannot be deemed to be closed down on account of unavoidable circumstances;

a) financial difficulties (including financial losses): or

'b) * accumulation of undisposed stocks; or




thi expuy ¢ tlié.peno_ : .
or the license expircs on or after the first

d)  in acase where the undertaking is engaged in mining operations, exhaustion of the
~ minerals in the area in which such operations are carried on.

In the above cases an establishment shall not be deemed tohave been closed down.on account
of unavoidble circumstances beyond the_control of the employer. :

In Ram Hari Dev V. Official Liquidator, Calcutta, (CWN 317)(H.C) while observing the
question of compensation on winding up order it was held that a closure of business-as a result of
winding up order cannot be equated with retrenchment and does not attract compensation whichcan
be described as ‘retrenchment compensation’. But the workman would be entitled to benefits
under section 25-FFF and it will be a preferential claim under section 530 of the Companies Act.
Where closure is genuine and the employees have accepted closure compensation, the old
employee unless employed by the new management cannot claim reinstatement (Kotak & Co.Ltd.,
Chalisgaon and Sri Laxmi Mills Co. Ltd. V Chalisgoan Girni Kamgar Union-1956- L1.J-123).

COMPENSATION TQ WORKMEN IN CASE OF AN UNDERTAKING SET UP FOR
CONSTRUCTION OF BUILDINGS ORANY CONSTRUCTION WORK: Where any undertaking
set up for the construction of buildings, bridges, roads, canals, idams, or other construction work is
closed down on account of the completion of the work is closed down on account of the completion
_ of the work within 2 years from the date on which thy: undertaking hasbeen set-up, no workman
employed therein ~shall be entitled to any compensation. If the construction work is not so
completed within 2 years, the workman shall be entitled to notice and compensation-equivalent to
15 days, average pay for every completed year of continuous service ot any part thereof in excess of
6 months. |

BETTER BENEFITS: (Sec.25)). Where under the provision of any other Act, or rules,
orders or notifications issued thereunder or under any standing orders or under any award,
contract ar service or otherwise, a workman is entitled to benefits in respect of any matters which |
are more favourable to him than those to which he would be entitled under this Act, the workman
shall continue to be entitled to the . more  favourable benefits in respect of that matter,
notwithstanding that he receives benefits in respect of other matters under this Act. - '

| NINETY DAYS NOTICE TO BE GIVEN OF INTENTION TO CLOSE DOWN ANY
UNDERTAKING:(Section (25-0) {1)): ' ‘

1) . An employer who intends to close down an industrial establishment to which this chapter
VB applics shall serve, for previous approval at least ninety days before the date on which the
intended closure is to become effective, a notice on the appropriate Government. The notice
should be served in the prescribed manner, stating clearly the reasons for the. intended

- closure of the undertaking,

Provided that nothing in this section shall apply to anundertaking set up for the construction
of buildings, bridges, roads, canals, dams or for other construction work. ‘

2) - On receipt of a noticc under sub-section (1)} the appropriate Government may, ifitis
satisfied that the reasons or the intended closure of the undertaking are not adequate and
sufficient or such closure is prejudicial to the public interest, by order, direct the employer
not to close down such an undertaking. :

3)  Where an undertaking is approved or permitted to be closed down, everyworkman in the
said undertaking who has beenin continuous service for not less than one year in that
undertaking immediately before the date of application for permission under this section
25N and he will be deemed to be retrenched under that section.

RESTARTING: Special provision as to restarting of undertakings closed down before
commencement of the industrial Disputes (Amendment) Act, 1976(Sec.25P): If the appropriate
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is:0F the opision in respect ofany undertaking of ‘a4
this chapter apglies and which closed down before the commencem
{Amendment) A';:t, 1976-- o

v

a)  that such undertaking was closed down otherwise than on account of unavoidable
_ circumstances beyond the control of employer. :

b)  ‘that there are possibilities of restarting  the undertaking:

¢)  that it is necessary for the rehabilitation of the workmen employed in such an
undertaking before its closure or for the maintenance of supplies and services essential
to the life of the community to restart the undertaking or both; and

d)  that the restarting of the undertaking will not result in hardship to the employer in
relation to the undertaking; it may, after giving an opportunity to such employers and
workmen, direct, by order published in the official Gazette, that the undertaking
restarted within such time (not being less than one month from the date of the order)
as may be specified in the order.

PENALTY FOR CLOSURE: (Sec.25R) (1) An employer who closes down an undertaking
without complying with the provisions of sub-section (1) of section 25-O shall be punishable with
imprisonment for aterm which may extend to six months or with fine which may extend to five
thousand rupees, or with both. ' :

2) * Any employer, who contravencs a direction given under sub-section (2) of section 25-O or -
. section 25-P, shall be punishable with imprisonment for a term which may extend to one year, or

. with fine which may extend to five thousand rupees, or with both, and where the contravention is a
continuing one, with a further fine which may extend to two thousand rupees for every day - during
which the contravention continues after the conviction, :

3) Any employer who contravenesthe provisions of sub-section (3) of section 25-0 shall be
punishable with imprisonment for a term which may extend to one month, or with fine which may
extend to one thousand rupees, or with both.

l 'C.h'ec'k'your brog’ress -1
| Distinguish between iay—oif and closure.

129 SUMMING UP

Strikes and Lock-outs:

Though strikes and lock-outs are the non-violent and legitimate weapons on the hands
of workers and employers respectively for ascertaining their collective bargaining powers, certain
restrictions are imposed on their use based upon public justice. )

The provisions relating to strikes and lock-outs in a public‘util‘ity service are laid-down in
Sec.22. Section 23 provides the rules regarding the generat provisions of strikes and lock-outs.

-Closing down of Undertakings: .

An employer who intends to close down an undertaking shall serve a notice on the appfopriate
Government stating clearly the reasons for such closure. Where the undertaking is closed by .the -
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“one year of continnous service are entitled to such notice and compensation asif-theyaré tenched.
However,in the case of closure of an . undgrtaking due to unavoidable ci stances, the

compensation should not exceed three months average pay. The employer shauld have given a
notice of ninety daysto the prescribed authority before closure, in case of undertakings where’
one hundred or more workers were employed on an average per working day. He should give sixty
days notice in other cases. ' : :

12.10. CHECK YOUR PROGRESS: MODEL ANSWERS

1. A lay olfis different from closure of business. Layoft does not mean closing of the business; it
is temporary suspension and not discontinuance of the business. Closure means closing of the
business permanently or temporarily for an indefinite period by the management. In the case
of closure, there is no question of laying off workers. ‘ '

1211 MODEL EXAMINATION QUESTION :

)

A, Answer the following in 15 lines each:

1) Can a ‘lock-out’ be declared in consequence of an illegal strike ? :

2) Discuss the provisions related to voluntary references of disputes to arbitration.

3) What is closure ? When can an employer close down an undertaking ?

4) How are lock-outs prohibited in Public Utility Services ?

35) Under what circumstances can there be a general -prohibition of strikes under the Industrial
Disputes Act, 1947 ?

6)  Analyse the conditions of ‘Retrenchment’. o :

7)  Explain the provision with regard to compensation to workmen in case of transfer of
undertakings, ' : :

B.  Answer each in about 38 lines:

8)  Summarise the provisions of the Industrial Disputes Act, 1947 relating to compensation for *
“lay-off’. ) ‘ SR

9)  What is an illegal strike ? What are its consequences for the participating woikmen ?

10) What are the rights of workmen to comensation in case of the closing down of an
undertaking? - "
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13.0  AIMS AND OBJECTIVES

This Unit introduces the provisions of workmen’s compensation Act.
After going thr_o.ugh this unit, you will be able to:

know the rationale for the enactment of workmen’s compensation Act.
define terms like dependent, employer, disablement, workman, etc.,
understand the rules regarding the cmployer’s liability to workmen in the event of injury; and

explain the meaning of the occupational diseases and the payment of compensation.

131 INTRODUCTION

. “The workmen’s Compensation Act came into force oa the first day of July, 1924. The main
“ 1 objéct of the Act is-to provide for the payment of compensation by certain classes of employers to
' their workmen for injury by accident (Preamble to the Act). It enables 'a wo'man fo get
compensation irrespective of . his negligence. It has also laid down the various amounts payable in
the case of an accident depending upon the type and extent of injury. The employer now knows the

amount of compensation he has to pay and is saved of many uncertainties to which he was subject
before_the Act of 1923 came into force., :

“The growing complexity ofindustry in the country, with the increasing use of machinery and
consequent danger to workmen, along with the comparative poverty of the workmen themselves
renders it advisable that they should be protected, as far as possible, from hardship arising from
accidents., A legislation of this kind helps to reduce the number of accidents in a manner that cannot
be achieved by official inspection, and to mitigate the effect of accidents by provisions for suitable
‘medical treatment, thereby making industry more attractive (o labour and increasing its efficiency.”
The Act provides for cheaper and quicker disposal of disputes relating to compensation through
special tribunals than possible under the civil law”, (Gazette of india 1922, Part V,P.313).

An injured workman can resort to either of the following two courses for claiming comensation .
but not both: :

1 He may file a civil suit for damage against the employer.

2, He may make a claim 'for“compensation under the workman’s Compensation Act,

_ In a Civil suit for damages, the employer can,put forwardall the defences available to hiny
under the law of torts. Moreover, a civil suit is a risky and costly affair. A claim undef - the
" Workmien’s Compensation Act is safe and less costly. The students should remember this: T




"T32z DEFINITIONS OF A FEW IMPORTANT TERMS I A

Now let us see the definitions of some terms:

(Sec.2(1)(d)): “dependent” means any of the following relatives of deceased workman,
namely--

i) " a widow, a minor legitimate son, an unmarried legitimate daughter, or a widowed
o mother; and : ‘

1) if wholly dependent on the earnings of the workman at the time of his dcath, a son ot
daughter who has attained the age of 18 years ard who is infirm; .

iiiy  if wholly or in part dependent on the earnings of the workman at the time of death--

a) a widower,

b) a parent other than a widowed mother,

c) a minor iliegitimate son, an unmarried illegitimate daughter or a daughter
legitimate or illegitimate if married and a minor or if widowed and a minor.

d)  a minor brother or an unmarried sister or a widowed sister if a'minor.

e)  awidowed daughter-in-law,

0 a minor child of pre-deceased son,

2) aminor child of a pre-deccased daughter where no parent of the child is alive,
or

h) a paternal grandparent if no parent of workman is alive.

Sec.2(1)(e) “employer” includes anybody of persons whether incorporated or not and any -

managing agent of an employer and the legal representative of a deceased employer, and, when
the services of aworkman are temporarily lent o let on hire toanother person by the person with
whom the workman has entered into a contract of service or apprenticeship, means such other
person while the workman is working for him

DISABLEMENT: Disablement means loss of capacity to work or to move. Disablement of
aworkman may result in loss or reduction of his carning capacity. In the latter case, hé is hot able
to earn as much as he used to earn before his disablement. Disablement maybe (1) partial, or (2) total.
Further it may be (i} permanent or (il) temporary. : '

PARTIAL DISABLEMENT: (Sec2(1)(g)): This ‘means any disablement as reduces the

earning capacity of a workman as a result of some accident. Partial disablement may be temporary -

or permanent.

Temporary partial disablement mcans any disablement as reduces the earning capacity of
a workman in any employment in which he was engaged at the time of accident which resulted in
such disablement. :

Permanent partial disablement is one which reduces the earning capacity of a workman
in every employment which he was capable of undertaking at the time of injury.

TOTAL DISABLEMENT (Sec2(1)L): Tt means such disablement, whether of a~

temporary or permanent nature, as incapacitates a workman for all work which he was capable
of performing at the time cof the accident resulting in such disablement. Total disablement is
deemed to resull from every injury specified in Part 1 of Schedule T or from any combination of
injuries specified in part II thereof where the aggregate percentage’ of the loss of earning capacity,
as specified in the said Part 1T against those injuries, amounts to one hundred percent or more.
Where an employce becomes unfit for aparticular class of jobis fit for another class which is offered
to him by the employer, the workman is entitled to claim comensation only on the basis of partial
disablement and not total disablement (General Manager, G.LP. Rail Vs, Shankar, A LR.((1950)
Nag.301.)

h




Sec.2(1)(m): “Wages” includes any privilege or benefit which is capable of being estimated in
moncy, other than a travelling allowance or the value of any travelling concession or acontribution
paid by the employer of a workman towards any pension or provident fund or a sum paid to a
workman to cover any special expenses entailed on him by the nature of his employment. The term
‘wages’ is not analogous to that word in factories Act, 1948 and no guidance from that can be obtained
in determining the meaning of that word. Bonus is wages. Dearness allowance and amenities of
free water come under the privileges and benefit and is thus within the definition of wages. The term
“wages” includes not only the actual salary payable to a workman but also any other benefit that can
be considered to be in terms of money such as dearness allowance or any other allowance, or any
contribution paid towards pension or provident fund or any special expenses entailed on him by
the nature of his employment.

Sec.2(1)(n) “workman” means any person (other than a person whose employment is of
casual nature and who is employed otherwise than for the purposes of the employer’s trade or
business) who is--

i) a railway servant as defined in Section 3 of the Indian Railways At, 1890 (9 of 1890),
not permanently employed in any administrative, district or sub-divisional office of a
railway and not employed in any such capacity as is specified in Schedule II, or

ii) employed on monthly wages not exceeding one thousand rupees in any such capacity
as is specified in Schedule 11,

Whether the contract of employment was made before or after passing of this Act and whether
such contract is expressed or implied, oral or in writing. Definition of a workman does not include
any person working in the capacity of a member of the Armed Forces of the Union. Any reference
to a workman who has been injured shall, where the workiran is dead, include a reference to
his dependants or any of them.

_ A person must fulfil the following three conditions before he can be said to be ‘a workman’
under this Act. '

1) His employment must not be of a casual nature; and
2) The employment must be for the purposes of the employer’s trade or business; and

3) The employment must be for the nature mentioned in Section 2(1) (n) of the Act.

133 WORKMEN'S COMPENSATION

EMPLOYER'S LIABILITY TO PAY COMPENSA TION: Sec.3 (1): If personal injury is
caused to a workman by accident arising out of and in the course of his employment, his employer shall
be liable to pay compensation in accordance with the provisions of this chapter. For an employer
to be liable to pay compensation to his employee, the fallowing conditions must be present:

1) personal injury caused to a workman;
2) such personal injury is caused to a workman by accident;
3) such personal injury has arisen out of and in the course of his employment;

4) the injury must result either in the death of the workman or in his total partial
disablement.

Three factors must be established to attract the liability of employer under section 3 of the
Act: (i) there must be aninjury; (it} it should be caused in an accident; and (i) it should be caused
in the course of the employment. Mere death in ordinary course by some bodily ailment evenin the
course of employment cannot attract liability of the employer.




. PERSONAL INJURY:: The word ‘injury’ means damage done to a workman by some
accident. The Act contemplates compensation for personal injury. It is not necessarily confined to
physical or mental injury. it includes psychological and physilogical injury as well (Yates Vs. South
Kirby Collieries,(1910) 2K.B. 538). Thus nervous shock causing incapacity to work is as much

a personal injury as a broken limb.

ACCIDENT: The word ‘accident’ means some unlooked for mishap or untoi#ard event
which is not expected or designed by the injurcd workman himself even though there may be
negligence on his part.(Bai Shakri Vs. New Maneckchowk Mills Co.Ltd.A.LR. (1961) Gj.34).

Accident includes not only such occurrences such as collisions, tripping over floor
obstacles, falls of roof, but also less obvious ones causing injury, €.g., strain which causés exposure
to a draught, causing chill, exertion causing apoplexy and shock causing neurasthenia. But the
common factor in all these cases is some concrete happening at a definite pomt of time_ and
incapacity resulting from the happening. In order that it may constitute an accident within the
meaning of 8.3 it is not necessary that the workman should be able to locate it in order to succeed
o hus claim:, . - S S - ; "

“If an occurrenice sunexpected and without design on. the part of warkman, it is accident,,
The word “otit ‘of employment’emphasises a casual connection between the employment and the
accidental injury. Where a workman suffers from heart disease_and dies. on -account of strain of
work by keeping continuously standing or walking it is ":cid that, accident arose out of employment.

Arising out of and in the course of employment; - ..

The employer is liable to pay compénsation only if ‘personal injury is caused to aworkman by
an acéident arising out of and'in the courde of his émpldyment. It is not enongh that the injury arises.
in' the course of emipldyment. It mist also arise out ‘of employment. Thus aworkman wha.is. injgred
in the course of his employment would be entitled to compensation onlyif the accident arose out of
his employment or,;n other words, the accident, was due to gmployment: =« -

Examples:

A roadman, while working on a road, was killed by lightning. In another case, a worker

-, losthis mental balance asa result of an injury by accident-and committed Suicide. Held,

"the accident arose out of employment. (Glass Industries Ltd. Vs. Abdul Hossien, AIR
b, o(1948),,Cabl2), e i e SYVIPE I EEFP TR A E

...Anaccident arising out of employment necessarily occurs-in the” course “of emiployment but’
an accident in the cotrse of employment may not necessarily arisé tut of employment. though'
srdinanty Twill
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-, Out_of empleyment”,.An accident arising out of-employmentimplies a «casual ‘conriection-

between the. acaident and . the ermployment., Employment should:be -the-distinctive and " the
proximatg, canse. of the personal .injury. whether physical: or mental. - In Dennis Vi Whité:(1917)
AC479, it was laid down that “when a man runs arisk incidental to his employment and is thereby

injured, then the injury arises out of employment™. - "The tést “for défetmining whether an accident

arose out of workman’s employment or not was laid down in Lancashire & Yorkshire Rail Co. V.

Highley (1917) A.C. 353, as folfowd: =7 7~ B ‘

Was it pirofehe inurod pétson’s smployiment to hazard or suffer or do that which caused his
injury?. If;)g! s, the accidenf arose: out.of his employmenst. 0o, the accident.didnot arise out'of his
employment., The decision depends on whether the workman was in the course of performing some

duty arising out of his contract of service which he owed to his employer when the accident which

injured him oceurreds; e

BTy

it 4 bk docs sometbing whigh from s pature &, outside the-scope of his eraploymient ho -
takes upon himself an added risk and is.not gntitled 1o compensation. In order-to:prove’ that injury -
arose “out of employment” two conditions must be fulfilled:




i)_ injury must have resulted from some risk inciden_tal to the duties of the service, or
" inherent in the nature or condition of employment; and

i) atthetime of injury the worker must have been engaged in the business ot the employer
and must not be doing something for his personal advantage or benefit.

“In the course of employment”.

i) when a means of transport is provided by the employer for the purpose of going to and
from the place of work and workmen use that transport, the time during which that
transport is used by the workers, is also included in the course of employment.

A || whena workman is in ths premises of em ployer though he may not be actually working

at that time, that time is included in the course of employment,

An employee was knocked down and killed by a train while returning from duty by
crossing the platform area, Held, the accident arose out of and in the course of
employment (Rabibala V. East Indian Rail, AIR (1951) Cal.501).

i)  The course of employment also includes the period of rest granted to a workman
provided he remains in the employer’s premises during rest period. But if he goes
outside the premises during this period and meets with an accident, the emplover is
not liable because the accident does not take place in the course of employment.

v) If a workman reaches the place of cmbloyment well intime and not too early before
“his employment begins or if he is doing something to equip himself for the work, he is

n course of employment.

Some of the important cases of accidents arising out of and in the course of employment are
given below:

a) A PWD gang jamadar starting from his place of work for collecting salaries of
labourers from the office was murdered by an unknown person on the way., It was held that
death was due to accident in course of employment as it was neither expected nor designed
on the part of the jamadar and would not have happened but for the fact that he had left for

AIR 1966 Madh. para.297).

‘D) A railway employee was ordered to travel to z certain station to repair a water main,
When he had finished the work and was crossing the platform to catch the train, he slipped

134 OCCUPATIONAL DISEASES

Workers employed in certain occupations are exposed to certain diseases which are inherent
in those occupations. For ¢xample, a person engaged in any process involving use of lead tetra-ethyl
isliable to contract poisoning by Iead letra-cthyl, and a person employed as atelegraph operator may

""——“

145




146

contract telegraphist’s cramp. All such diseases are known as occupational diseases. Contracting
of an occupational disesase is tobe deemed to be an injury by accident within the meaning of Sec. 3(2)
and, unless, the contraryis proved, the accident is deemed to have arisen out of and in the course
of employment. A detailed list of occupational diseases is given in Schedule 11 of the Act.

Check your progress - 1

When does an employer become liable to pay compensation toworkmen for occupational
disease?

........................................................................................................................................................................
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135 AMOUNT OF COMPENSATION

The amount of compensation payable to a workman depends- (i) On the nature of the injury
caused by accident, and (i) on the amount of the average monthly wages of the workman
concerned.

Section 4 provides for compensation for-

(1) Death;

(2)  Permanent total disablement;

(3)  Permanent partial disablement, including multiple injuries; and
(4)  Temporary disablement (total or partial).

The amount of compensation in different cases shall be pavable as foilows:

1. DEATH: Where death results from an injury and the deceased workman has been in receipt
of monthly wages falting withinlimits shown in the first column of Schedule IV the amount
against such limits in the second column thereof shall be payable. (Sec. 4 [1] [aD)-

2. PERMANENT TOTAL DISABLEMENT: In case of injuries not resulting in death, the
amount of compensation depends upon the nature of the disablement, that is, whether the
disablement s total or partial, temporary or permanent. When there is hundred percent loss
in the earning capacity of aworker, it is a case of permanent total disablement. Tie amount
of compensation payable in the case of permanent total disablement depends uponthe wage
group to which the workman concerned belongs and Schedule 1V of the Act specifies the
amount of compensation payable for different wage groups. In cach casc the amount of
compensation payable is proportionate to the loss of earning capacity of the workman
concerned. Sec. 4(1) (b).

3. PERMANENT PARTIAL DISABLEMENT: Part 1l of Schedule 1 to the Act gives a longlist
of injurics deemed to sesult in permanent partial disablement along with the percentage of
loss of earning capacity which is deemed to result in each case. Sec.4(1) (c) provides that
where permanent partial disablement tesults from an injury the amount of compensation shall
be as follows:

(i)  Inthe case of aninjury specified in Part i of Schedule 1, the amount. of Compensation
shall be the product of the third column of Schedule IV to the Act (i.e., the amount
payable for permanent total disablement) and the percentage loss of earning capacity
as gjven in Schedule 1 (Sec. 4[1] [e}(iD);

(i)  If, however the injury is not specified in Schedule 1, then the amount of compensation
would be such percentage of compensation payable for permanent total disablement




4, T)?MPORA_RY DI.SHBLEMENT (Total or FPartial): For temporary disablement whether

the amount, if any, by which half of the amount of monthly wages of workman before the
accident exceeds half the amount of monthly wages which he ig getting after the accident. If

monthly payment falls due, there shall be payable in respect of that half month a sum
proportionate to the duration of the disablement in that haif month. (Sec. 4 [2)).

PAYMENT OF COMPENSATION: Compensation must be paid as soon as it falls due and
if the employer accepts the liability partially, part amount must be paid provisionally to workman
or deposited with the Commissioner, The workman may accept the amount provisionally and
make further claim for any additional amount. The employer is bound to make provisional payment
ofany amount based on the extent of liability he accepts within one month from the date it fell due

- whether in case of death Or permanent disablement or temporary disablement of any kind. Non-
compliance with the above provision can lead to the imposition of penalty upon employer not
exceeding fifty percent of the amount of compensation due ag well as interest at the rate of 6 percent
Per annuimn on the amount due jn arrears. (Sec. 4-A).

the accident.

2. The notice must give the name and address of the person injured and state the cause
of injury and the date of accident,

Upon any person responsible to the employer for the management of any branch of the
trade or business. (Sec. 10 [2]). 147

\
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4, The notice may be served by delivering it at, or sending it by registered. post addressed

' {0 the residence or any office. or place of business of the person on whom it is to be
served or by entry in a nofice-book if such book is maintained by the employer
(Sec. 10 [4])-

5. The State Governmenl may require any prescribed class of employers to maintain
at the place of employmenta notice-book inthe prescribed form for kecping the record
of accidents. The notice-book shall be readily accessible at all reasonable. timesto any
injured workman employed on the premises and to any person acting bonafide on his
bebalf (Sec. 10 [3]). ‘

CLAIM: Claim for compensation must be preferred before the Commissioner within two
years of the occurrence of the accident, or in case of death within two years from the date of death
(Sec.10 [1]). The Commissioner may entertain and decide any claim to compensation in any case not
withstanding that the notice has not been given, or the claim has not been preferred, in due time, if
he is satisfied that the failure so to give the notice or prefer the claim, as the case may be, was due
to sufficient cause (Proviso 5 Lo Sec. 10[1}). The word ‘claim’ used in Sec. 10 does not refertoa claim
lodged with the cmployer but a claim made before the Commissioner (Bhagwandas Vs. Pyarclal,
ALR. [1954] M.B.59). e

EDICAL EXAMINATION: (Sec. 11). Medical examination of the workman is by far the
most important aspect of this Act.

The following persons shall submit for medical examination:

(i)  a workmanwho has given notice of an accident and if the employer before the expiry
of 3 days from the time at which service of the notice has been cffected, offers to
have the workman examined frec of charge by a qualificd medical praetitioner,
such workman shall submit himself for medical examination; and -

. {ii)’ any Workmawhols ieceipt of a'half—fi_i?jﬁ__thly payment under this A"ctj,':_if'_sorrequircd,
7 chall submit himself for medical examination. )
However, a workman shall not be required to submit himself for examination by a medical

practitioner otherwise than in accordance with rules made under this Act, or at more frequent
intervals than may be prescribed.

COMMISSIONERS

REFERENCE TO COMMISSIONERS (Section 19): The matters set out in Sec. 19 of the
Act are tobe decided by the Commissioner judicially and the Commissioner acts as a Court and
isa Court, and not a persona designata. Where a question is referred to commissioner and a claim
for compensation is made and notice to employer is issued, the Commissioner cannot summarily
reject the application merely on the strength of the medical report. He hasto record issues and in
a judgement under Rule 30 to state concisely his finding on each of the issues. The Commissioner
has the power to decide the following questions in any proceedings under this Act-

(1)  Liability of any person {0 pay compensation;

(2) Whether the person injured is or is not a workman;
(3) the amount or duration of compensation; and

(4)  the nature or extent of disablement.

But the Commissioner can exercise his powers in respect of the above matters only in the
absence of an agreement between the parties.

APPOINTMENT OF COMMISSIONER (Sec. 20): The State Government may, by

notification in the Official Gazette, appoint any person (e be the Commissioner for Workmen’s
AN




to attract the liability of the employer (S'éciii‘;f'ﬁS)"(i)._ I

i) there must be an injury;’
i) it should be caused in an accident; and
1) it should be caused in the course of the pﬁ;}_;loyment.

Occupational Diseases

Workers employed in ;‘qrtajn.wupétions__may be-exposed to certain, disﬂasesswhigh' are ine-
herent in those occupatiox@g;S&c.S{ZQ_; -Iays-ngnrthat%cgmracting of an occupational discase is to he

deemed as an Injury by accident. R ;

Homd Shoiugint G sl oo R .. IR BT 2

Scetion.4 provides the amount of compe sation for i) death, i) permanent total disablement;

iii) permanent partial disablement, includin;gﬁlglgpfé injuries, and iv) temy orary (i_%SgbIg:_tn___gx}t (Tota)
or partial). - o - o t

13.7 CHECK YOUR PROGRESS: MODE], ANSWERS

1. An employer is requirtd to pay compensation to a worker when he is contracted by an
occupational disease, such ag poisoning, telegraphist’s cramp, ete. The disease should be
directly attributable to an n jury by accident arising out of and in the course of employment,
For example, if a worker dies of a heart discase cavsed due to continnous standing and walking
at the work place, the employer is lable to pay compensation to the worker.

13.8 MODEL EXAMINATION QUESTION

A, Answer in about 15 lines each:

1) Examine the statement ‘accident arising out of and in (he Course of employment’,
2) What is an occupational disease?
3) Explain medical examination of workman
4) What is the role of a ‘Commissioner’ under workmen’s Compensation Act?
5) What is the objective of bassipg the workmen’s Compensation Act, 19237
6) Explain the terms; '
a) Partial disablement, and
b) Total disablement,
7)  What is an ‘accident™ 3




g) Isthe employer liable to pay compensation in the followiug cascs:
a) A workman goes {0 attend to his work riding on 2 bicycle and is involved in an accident
in the course of jourhey.
b)  Aworkman lost his mental balancc as 2 result of an injury by accident while working in
a factory and committed suicide.

B. Answer in about 30 lines each:

9)  When is an employer liable and not hable to pay Compensation for personal injury to 2
workman?

10) State the defences available to an employer in respect of liability to pay compensation L0
workman before and after passing of the workmen’s Compensation Act, 1923.

11) Howis the amount of compensation payable to an injured work-man calculated under the
workmen’s Compensation Act?
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140 AIMS AND OBJECTIVES

In this unit we have presented the definition, the specific characteristics of a Company and
Lifting the corporate veil. After studying this unit, you will be able to

* define a company,

* list out the characteristics of a company, and

* recognise the factors involved in lifting the corporate veil.

14.1 INTRODUCTION

This Unit covers the provisions of the Companies Act relating to incorporation. These
companies are mostly business companies but they may also be formed to promote art, charity,
research, religion, commerce or any other useful purpose.

142 DEFINITION OF THE COMPANY:

Each country has a law to register (or incorporate) companies and to regulate their working.
In India the law now in force in this regard is the Companies Act of 1956. It came into force on Ist
April, 1956. But, there were other Companies Acts in India before this. The earlicst among these
was the Joint Stock Companies Act of 1850.. ' )

Section 3 of the companies Act of 1956 defines company as a company formed and registered
under the Companies Act of 1956 or the preceding Companies Acts in India: Thus, the law in India
does not define company by any specific characteristics. We can, however, make an attempt to
formulate a definition. A companyis a voluntary association of persons formed for some common
purpose, with capital divisible into parts, known as shares. It usually has limited liability. It is
created by law by incorporation, Itis an artificial person with a perpetual succession and a common
seal, '

A & B ARE INDIVIDUALS : they are natural persons and have rights as per the laws of
the country to own property, employ persons and do business for profit. They also have duties
according to the laws of the country like fulfilling their contracts and compensating others for losses




- 152

[T

caused to them. _On the other -hand, A,B,C and Company Limited is an artificial person created by

law when it is registered under the Compuhies® Act. But it also has legal rights and legal duties to
perform, though it has no physical body like individuals A or B. Tt is interesting to note that
a company is sometimes called a ‘corporation’. This word is derived from the Latin word ‘corpus’
which means body. A company is called ‘corporation’ because it is a united body of persons which
gets its authority from company law to act as an individual.

You can identify a business firm as a company from the word Limited or its abbreviation Ltd.
at the end of its name. Bharat Electronics Limited, Hyderabad Allwyn Ltd. are éxamples of
companies. If the name of the business firm does not end with ‘Limited” it will not be a company,
evenif the name contains words like ‘Company’ or ‘Corporation’ (e.g. ABC aud company, Empee
Corporation, Meenakshi Textiles); they may just be partnerships or even sole trader firms.

But there are also a few companies which have been formed to promote art, charity, research,
religion, education or such other non-business purpose. These companies may not have the word
‘Limited’ in their names. '

Check Your Progress -1

What is a company ?

143" CHARACTERIS:I‘ICS OF A COMPANY:

A company has the following characteristics. Firstly, it has a separate legal identity. Secondly,
it has limited Liability. Thirdly it has perpetual succession and a common seal. F ourthly its shares
are transferable. Now let us go into these points in detail.

14.3.1 Separate Legal Identity: A company consists of members (shareholders).  Yetit hasa
personality that is separate from that of its members. It can employ people. It can sign contracts in _
its own name. It can own property in its own name. It can sue others and be used by others in its own
name. It is thus a legal entity separate from its members.

I T own half the share capital of Philips Company Limited, 1 cannot claim ownership of half
its building, machinery and stocks: 1 cannot take them away and disposc of them as my own. These
assets are owned by Philips Company Limited which is an entity separate from me and the other
shareholders. And we do not have even an insurable interest in the property.

There s an interesting English case, Solomon Vs. Soloman & Co. Lid (1897) which illustrates
this point. Solomon converted his business into a joint-stock company. He owned 20,000 shares in

-the company and his wife, daughter, and four sons owned a share of £ 1 each. He also owned &

10,000 debentures of the company secured by its assets. Subsequently the company was wound
up and the assets realized £ 6,000. The liabilities of the company included £ 7,000 unsecured creditors
and the £ 10,000 secured debentures owned by Solomon. The unsecured cteditors pleaded that
Solomon and Company was the same entity as. Solomon and so as external creditors they should be
paid first from the money realized from the company’s assets. Butthe court held that the moment
Solomon and company was incorporated, it had a separate identity. Solomon and Company -was
different from Solomon. As he was a secured creditor of the company, he had the right to be paid
first from the money realized from the assets mortgaged in favour of the debentures. .

A company is thus a person different from its promoters or subsequent shareholders. As a
creditor or an employee of a company cannot sue its directors or shareholders for money due to them;




they can only sue the company; (A'Ebiﬁpa.ny_like the ]
shares were owned by a single person with the. othet persons ownitigjust one or two shares each as
to satisfy the legal minimum members is popularly known as a ‘onc man company’.)

14.3.2 Limited Liability; Let us first understand the meaning of unlimited liability. Suppose
you are a sole trader or a partner in a firm with a capital of Rs.10,000, and you have some private
- property worth say, Rs.20,000; your firm has losses and closes down; at the time of its wiriding up the

firm has creditors for Rs.30,000 but the firm’s assets realize only Rs.25,000. After paying the- cash
realized to the creditors there is still a liability for Rs.5,000. You have now to bring in from your
private property this amount to pay off the firm’s creditors. In other words, your liability to your
firm’s creditors is not limited to your assets in the firm. It is unlimited lability. It extends to your
personal assets also,

On the other hand, take a Company with limited shares. In this case, the liability of a
shareholder of the company to its creditors is limited to the face value of the shares he has taken up.
Suppose a shareholder has subscribed for five shares of Rs.100 each in the company, and he has
so far paid Rs.75 per share. Ifthe company now goes into liquidation. he cannot be called upon
to pay even a paisc more than the unpaid amount of Rs.25 per share for the five shares he has taken
up. If he had already paid Rs.100 per share, he is not liable to pay anything more to the company.

.~ There is another type of company called company limited by guarantee. In such a company
each member guarantees that he will contribute a certain amount of money to the assets of the
company in the event of its being wound up. In the case of such a company, the liability of the
‘members is limited to the amounts guaranteed by them. Professional Institutes are usually
incorporated as companies limited by guarantee (e.g. Institute of Bankers or Cost Accountants).

-~ Thus, whether a company is limited by shares or byguarantee, there is a limit to the liability
of the members of the company. That is whey the word ‘Limited’ or its abbreviation ‘Ltd’ is found
in the names of companies with Limited Liability. '

In England the abbreviation Pic shoild be added at the end of the name of the Company. Plc
stands for Public Limited Company. It is a sort of warning to creditors. It tells them to be careful,
because they can not expect the members to pay them from their packets however rich they personally
arg, They can get their money only from the assets of the company and any uncalled share capital.

14.3.3. Perpetual Succession and @ Common  Seal: Perpetual successio. .aeans that a
company does not die, if any or even all its membersdie. It will continue to exist with the legal heirs
of the dead as the new members. Consider a partaership, on the other hand. A partnership is
dissolved by the death, insolvencyor retirement of any partner. But a company is different. It is not
affected in any manner by the death, insolvency or insanity of any of its members or even its directors,
orby any members selling away their shares to others. Members may come and members may

'go as shares change hands, but the company goes on for ever (until the company is dissolved as
provided by law). : '

However, asthe company has no. physical body,it functions through its directors, managers
and other agents, They arc authorized under the Company’s scal to sign the company’s contracts
and other documents and to do the work of the company. The company’s seal is symbolic of the
signature of the company. If you examine the share certificate or any other important document
of a company you would see the company’s seal has been affixed to it.

14.3.4 Transfcmbr‘liy of shares: The capital of a company is divided into parts called shares.

For example, a capital of Rs.1 crore may consist of one lakh shares of Rs.100 cach, serially numbered.,
. Each member would have taken as many shares as he had liked or been allotted by the company. But
ifhe later wishes to dispose of any part of his sharcholding he can sell them to others who wish
to purchase them., There are share brokers who help the member to find a buyer. After the sale,
these shares sold would be transfered to the name of the buyer, in the register of the company.
Thus, company shares are transferable. Scction 82 of the Companies Act states that “the shares or

Solomon-Ca;h'pany in whii meﬁeally»aﬂ"thr%

5%




i rother—mterestefany member shall be movable property, transferaE[einth& manner provided for in

the Articles of the company”. (The Articles are the set of rules and regulations of the company).

Transferability makes the shares liquid to a certain extent. In other words, their holder can convert
them into money fairly easily whenever required. At the same time the money originally invested
remains with the company and is not withdrawn. So, transferability of shares also provides for
the financial stability of the company.

Check Your Progress -2 -

1. A Company is different from its members - comment.

.........................................................................................................................................................................
..........................................................................................................................................................................
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- 144 LIFTING THE CORPORATE VEIL

We have scen that the law recognizes a company as a separate entity distinct from the
members who constitute it. The Solomon case explained and emphasized this doctrine. In effect, this
doctrine casts a veil over the personality of a limited company through which the Courts are unable
to see. In the Solomon Company,Solomon had ali except six of the shares. But the Court could not
see through the company’s veil and would not examine the composition. It ruled that the company
had anidentity separate from that of Solomon. Courts, in general, accept this ‘veil of incorporation’,
as it is called. But some company promoters start misusing this principle. They start companies
to practice tax evasion or fraud or to avoid legal obligations. As individual members of a company,
they would not be liable for such wrongs, the company having a separate identity.

So the courts at times consider a company as an association of members and not as an entity
different from them in certain specific cases where there is abuse of the veil. The courts draw the
veil aside -(or lift or pierce the veil), in the public interest to see what really lies behind it. This has
been done in a number of cases in this century. Also the Company Law itself holds directors and
officers and members of the company personally liable in certain cases. The first four examples
that follow describe the circumstances under which courts have lifted the veil. The next five are
circumstances where Company Law itself modifies the principle of separate identity of - the
company.

(i)  Taxevasion: The Courts may not consider the company as an entity separate from its
members if it has been formed or usedto evade personal taxation as in the case of
Juggilal V.Commissioner of Income Tax, Bombay. -

(ii)  Fraud and avoidance of legal obligations: The courts would disregard the corporate
identity when a person commits fraud through a company formed for the purpose,
concealing his personal identity. Similarly, a person cannot escape a personal legal
liability by forming a company.

To give another example, suppose A.and B who are partners of a firm sell it to C and agree not
to compete with him for a given number of years. Suppose, they now form a company to compete
with C. They cannot say that it is not that they are competing with C but a different company. The
Court would not accept such a contention.

il  Company acting as agent of members: Where a company is acting as an agent for its
shareholders, they will be personally liable for the acts of the company. (Smith, Stone
and Knight Ltd. V. Birmingham Corporation).

W)  Eneny Company. Suppose we are at war with a country and there is a company
registered in India whose members and directors are citizens of our ¢nemy country,




the Courts would consider the Companyto have an enemy character. (Daimler & Co.
Ltd. V. Continental Tyre and Rubber Co. Ltd.). :

v) Number of members Jalling below statutory minimum; According to the Company
Law a public limited company should have & minimum of seven members. Suppose on
a certain day, the company consists only of six or less members because some of these
have purchased the shares of all the others. And the company carries on business for
more than six months like this. Such persons who continue to be members of the
company even after six months who are aware of the fact that they are less than seven
members inthe company are severally liable for the debts of the company contracted
after the said six moths. This is under Section 45 of the Companies Act. The case of
the sole member of a private limited company, when the number of its members fall
to less than two, is similar.

(W)  Failure to refund application money; Suppose the application money of applicants
who have not been allotted sharesis not refunded by the company within 130 days from
the date of issue of the prospectus, then, the directors of the company are jointly- and
severally liable to repay the application money  of those persons with interest.

 (Section 69(5)) :

(vit) Wrong description of company’s name: Suppose an officer of a company signs a
cheque, bill of exchange, or order of goods without fully or properly mentioning the
name of the company and the address of the registered office of the company, then he
shall be personally liable for the amount thereof unless it is duly paid by the company.

~ “(Section 149(4)

(viliy Fraudulent trading at the time of liquidation: When a company is being wound up some
of its business might have been carried out with the intent to dafraud creditors. Then
the court under section 542(1) may declare that the persons who were knowingly
parties to the carrying on of such business are - liable for the debts of the company as the
Court directs. ' .

(ix) Holding and Subsidiary companies: Suppose ‘a company holds over 50% of the share
capital of another company, the former would be called as “holding ¢ .pany” and
the latter “subsidiary company”. The two are separate entities. yet the holding
company has to lay before its members in the Annual General Meeting not only its
Own accounts, but also a set of consolidated accounts showing the profit made by the
holding and subsidiary companies together, and their consolidated balance sheet,
under Section 212 of the Companies Act. Here the subsidiary company loses its
separate identity to a certain extent. ' ‘ :

14.5 NATIONALITY AND DOMICILE OF A COMPANY

A company has a nationality and residence. The domicile of a company is the State
in which it is registered. A com pany whose place of registration is in India, say, Hyderabad,
Madras or Bombay, is of Indian domicile. A company is considered to reside where its
registered office is situated, where its general meetings are held and where its directors
bodily meet for conducting the affairs of the company. 2) .
(Tulika V.Parry & co, (1903)). In other words, a company resides where central control and
managements of its business is excrcised. Residence of a company is important with respect to
taxation. ‘ : 3

But an Indian company- one that is domiciled in India, or one in which all the members are
Indian citizens, is not a citizen of India either under the Constitution of India or under. the
Citizenship Act of1955; It has no claim to Fundamiental Rights expressly available for citizens only.




Byt it can claim the protecuon of those rlghts which are avallable to all pcrsons whether they are
citizens are not. ; _ : .

us summmneop T

In this unit we tried to explain the meaning of the company’ with reference to the Companies
Act, 1956, “A company is a voluntary association of persons formed for some cotmon purpose,
with capital divisible into parts known as shares, with limited hablhty, with aperpe-tual succession
and a common seal. . L S o

The company is different from its members Thc cffcct of this prmcxple is that there is a veil
between the company and its members. That is, the company has a legal entity distinct from its
members.

147 CHECK Ymm PROGRESS: MODEL ANSWERS

L A company is a voluntary association of pcrsons formed for some common purpose with
capital divisible into parts, known as shares and with limited liability. It is an artificial pcrson
created by law with perpetual succcssmn and a common seal. :

2. - The companyhas aseparate legal entity; the company is different from its mcmbers it acts on
. its 'own name, enters’ into contracts with the external world. -

The company’s seal is symbohc of the 31gnature of the company The company does not die
if any or even all its members die. It will continue to exist with the legal heirs of the dead as
the new mcmbers but it is not thc case with sole tradmg and partnership.

148 MODEL EXAMINATION ‘QUESIIONS

Answer The following in 15 lines each:

What is a company?

list out the Characteristics of the company

what is Corporate veil?

What do you understand by the domicile of the company?

. Answer the following in 30 lines each:

Define the company and state what are its characteristics?
What is a Corporate Veil? when is it pierced?

P m o AwNE B
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14.10 GLOSSARY

Application money: _ The amount of money an investor has to pay a company
' when he applies for each of its shares.




DUMWORESNNESIRIS SRS T

. Articles of Association:
- Common seal:

Company:

Company limited by guarantee:

Company. limited by shares:

Corporate veil:
Decbentures:
DlSSOh]tIOn
Domocile:

Holding Company:

Incorporation or Registration:

Limited liability:

" Memorandum of Association:

Nationality:
One-man company:

A
|

Y

Y

. i
Perpetual succession:

Private limited company:

Public limited company:

Registrar of Companies:

Share:

Transferability:

.Unlimited liabitity:

The sef of rules and regulatlons of the company.
The sealof a company acting asits sngnature and represent-
ing all its members.

Corporation, Joint stock company, a type of business

organisation consisting of members with perpetual
succession and common seal, usually with limited liability.
In this type of company the members agree to pay a certain
sum of money, if necessary, to pay its creditors when it lS
wound up.

This is the most common type of company. The liability of
the Share holders is limited to the face value of the shares
subscribed by them.

The doctrine accepted by courts of law that the company
has a separate Identity from its members,

‘Loan bonds issued by a company.
- Liquidation, windingup, closing down of an organization.-

Place of permanent residence, according to law.
A company that holds a majority of sharesor has the right

to appoint a majority of directors in another company, The -

latter is known as the ‘subsidiary company’.

entering the name and other particulars of the. company in
the Register of companies.

The liability of the member of a firm to pay the debts of the
firm being limited to a certain amount, say the amount
guaranteed or the face value of the shares taken.

The basic charter of company.

The status of belonging to a particular country.

A company whose capital and management . are in the
hands of a single individual who owns all but a small
number of shares which are held by a few others to make up
the statutory number of members.

A company continues to remain the same person evenifthe
composition of its membership changes.

A type of company where ownership and transferability of
shares s restricted to certain persons only and the number
of members is small. the liability of the share holder is
limited.

A companywhich can offer its shares to the members of the
public, the liability of the share holder being limited.
Officer who registers compames and with whom their
documents are filed.

It is 2 unit of the capital of a Company.

passing of the nght of ownershlp from one person to
another.

The liability of the member of a firm to its creditors is not
limited to the assets of the firm but extends to his private
assets also. :
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150 AIMS AND OBJECTIVES

In this unit we concentrate on different type of companies, basing on the need of the business

and its organizérs.

After studying this unit you should :

identify the different ways of organising business,

descfib'e the salient features of various types of companies,
distinguish between a private Company and a Public Company,
explain the privileges of a private company, and

describe the process of converting a private company into a public Company.

151

INTRODUCTION

The purpose of this unit is to introduce the various types of companies, the characteristics,

privileges of a privaiz company, and the conversion of a private company into public company.

152

CLASSIFICATION OF COMPANIES .

There are different ways of classifying companies;

On the basis of incorporation, companies can be classified as chartered companies, statutory

corporations and registered companies.




2

On the basis of liability of companies car be classified as limited companies and unlimited
- companics. Limited companies can be further classified as those limited by shares and those limited
by guarantee.

On the basis of their size and the participation by the general public, companies can be
classified as holding companies and subsidiary companies.

With - espect to the control by the Government, a company can be classificd as a Government
Company anu a non - Government company. )

’

And with respect to domicile, a company functioning in India may be.as Indiau company or
a foreign company. —

_ TYPES OF COMPANIES
o | I b
Chartered Statutory Registered ' Unregistered Company
company coOmpany company -
i ]
Limited Company Unlimited Company
| |
\ | ]
Company limited Company limited Public Private
by shares . by guarantee - . company company
; I ]
Public Private Public Private
company company company company

1521 CHARTERED COMPANY: The King or Queen of a country like England used
to issue a special document called the Royal Charter for the establishment of a company. Such a
company is called a chartered company. The East India Company was incorporated under 4 charter
of Queen Elizabeth in 1600. The Bank of England was thus incorporated in 1674. The Peninsular -
and Oriental Steam Navigation Company (P & O) was chartered in 1840 and the Chartered
Bank in 1853. There is now no scope for the establishment of new chartered companies in India
since the country is not under British rule, :

1522 STATUTORY COMFPANY : A statutory company or corporation is created by
a special Act of Parliament in India. There are numerous examples of statutory companies ‘in
India like the Reserve Bank of India, the State Bank of India, the other nationalized banks, the
Life Insurance Corporation of India, the Industrial Finance Corporation, the Unit Trust of India.
Airlndia and the Indian Airlines and the State Financial Corporations.

1523 REGISTERED COMPANY:  This cafcgoryincludes all companies that registered
under the Companies Act of 1956 or the earlier companylaws in the country. Most of the companies
now functioning in India come under this category.

15.2.4 UNREGISTERED COMPANY : Section 582 of the Companies Act. réfers to an
unregistered company with respect to its winding up under the Act along with Section 583. According
toSecction 582, an unregistered company shall include partnership, association or company consisting
of more than seven members, but shall not include a railway company, a company registered under
this Act or under any previous com panies Act. This term would include onlycases of companies that
can be registered but have not been and are large partnerships of eight or more persons. These
unregistered companies may have directors and their shares may be transferable, but the members
of such companies have unlimited liability. )
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But the térm ‘unregiétered company’ would not include firms with more than the number of
members as fixéd by section 11 of the Companies Act and so these would be illegal associations even
if they do business which is quite lawful. :

Tlegal association: Section 11 of the Companies Act prohibits associations and partnerships
exceeding the limits stated above. It says that no company, association or partiership consisting of
~ more than ten members shall be formed to runa bank and no company, association or partnershi
consisting of more that 20 members should be formed to run other business unless these are
registered as a company under the Companies Act 1956. If they are contravening these provisions,
" everymember of such body shall be personally liable for all the liabilities incurredin such business
and will also be punishable with a fine which may extend to one thousand rupees. (Section 11(4) and

&)

If a firm has no separate identity and is a fluctuating body of partners with too large a number
of them, people who deal with it would not know with whom they are contracting and so they may be
put in to great difficulty. It is to avoid this kind of inischief that the Company law treats these bodies
as illegal associations and compels them to get registered as companies. '

However, a single joint Hindu family firm may have more than 10 members engaged in
banking or more than 20 members engaged in other business. and yet not be regarded as an illegal
association (Section 11 (3)).

An illegal association cannot be regarded as 2 partnership. It has no legal existence under
the company Law. It cannot enter into any contract. It cannot sue any member or outsider. It cannot
be sued by a member or an outsider, for it cannot contract any debt. However, a creditor can sie any
individual member of the illegal association for recovering moneys due to him. And an illegal
association cannot be wound up even as unregistered company. '

15.2.5 UNLIMITED COMPA_NY : Section 12 of the Companies Act states that seven
ormore persons {two or more in the case of a private company) may form a company, with or without
limited liability. A company without limited liability is an unlimited company.

An unlimited company may or may not have the share capital. If it does not have share capital,
members may be paying - certain entrance fees and annual subscriptions towards company funds. If
it has a share capital, it may be a public companyora private compary. It must have its own Articles
of Association. The Articles must state the number of members with which the companyis to be
registered. If the company has a share capital, the Articles must also state the amount of share capital
with which the companyis to be registered and the nature of share capital (sec.27(1)).

In the case of an unlimited company, every mémber is liable for the debts of the company, as
"in a ordinary partnership, in proportion to his interest in the company (Sec 12(2)c). - '

The difference between an unlimited company and an unincorporated company 'is as
follows. In both cases, the liability of members is unlimited. But the unlimited company isregistered
and soit is alegal person with perpetual succession and acommon seal. The unincorporated company
has no existence as a legal entity. Only its individual members have rights and duties,

Though an unlimited company can legally be incorporated, it would be quite rare. This is
because no company promoter would decide on foregoing the principal advantage of a company,
namely, limited liability, when he forms a company. :

A company registered as an unlimited company can again register itsélf under the
Companies Act as a limited company after passing a special resolution to that effect. ( A special
resolution is one which is passed by the three-fourths majority of those voting at a meeting of
members and twentyone days notice should have been given specifying that the concerned special -
tesolution is to be proposed in the meeting.) '

1526 COMPANY LIMITED BY SHARES : "This is the ost common type of registered
company engaged in business today. This may be a public company or private company.




: The Memorandum of Association of this type of company will state that fiability of the
members is limited. In that case, the liability of the- members is limited to the face value of shares, if
any unpaid on the shares taken by each of them, (Section 12(2)a). if the:shares arc fully paid, the
liability of the member is nil. (However, if the number of members falls below the statutory minimum

and remains so for six months, continuing members who are aware of this fact are severally liable

for the debts contracted after that six-month period (Sec.45).

1527 COMPANY LIMITED BY GUARANTEE : In this type of company the Memo-
randum of Association provides that the Lability of members is limited: But it is limited to a fixed
amount which the members undertake to contribute to the assets of the company in the event of its
winding up (Section 12(2)b). Ithas a legal identity separate from its members. Its Articles must state
the number of members with which the company is to be registered (Section 27(2)).

Corapanies limited by guarantee are not normally found in the field of business and industry.

~ They are usually formed to promote art, science, culture, education, sports and charity (e.g. literary

society, college, club, chamber of commerce, orphanage.) The Memorandum in the case of a
company limited by guarantee may fix the amount guaranteed. For example, it may say that the
amount guaranteed by each member is a sum not exceeding a hundred rupees. This amount would
be called for if necessary, only at the time of winding up. It is thus a reserve capital. It would then
be used to pay the company’s debts and to meet the costs of liquidation, and to adjust the rights
of - the contributors among themselves.

A company limited by guarantee may or maynot have a share capital. If it has share capital,
it may be a public company or a private company. The form of Memorandum and Articles of

‘Association of a company limited by guarantee should conform to Table C, ifit has no share capital,

and to Table D if it has a share capital, These Tables are found at the end of the Companies Act in
its Schedule 1. There are model forms of the two documents in Schedule I given for the guidance of
promoters of different forms of companies. The guarantee liability in their case applies to amember
of the company for one year after he ceases to be a member. Suppose I am a member of the institute
of Astrologers, a company limited by guarantce, and I cease to be a member from 31-12- 1983. If the
institute is wound up within a year, say, in November 1984, 1 would still be liable for debts

contracted before 1-1-1984 upto the specific amount guaranteed by me.

1528 PRIVATE COMPANY: When a small number of persons want to start a limited
liability company but wish that its membership[p should not be open to all and Sunday, they go in for
a private company because here the membership would be confined to a small group. Americans
call the private company a ‘close corporation’. According to Section 3(1) (iii) of the Companics
Act, ‘Private company’ is a company which by its Articles.

(a)  restricts the right to transfer its shares, if any;

(b) " ILimits the number of its members to fifty, not including (i) persons who are in the -

¢mployment of the company, and: (ii) persons who were formerly employed in the

company but were members then and have continued to be members even after the -

employment ¢eases; and

(c)  prohibits any invitation to the public to subscribe for any shares in, or debentures of,
the company. :

The minimum number of members of a private company is two.
If two or more members jointly hold shares they are counted as a single member.

You may identify a private company from its name, for it will have at the end the words
‘Private Limited” (¢.g.Smith and Company Private Limited).

15.2.9 PUBLIC COMPANY : According to the Companies Act (Section 3 (1) (iv)), a
public company means a company which is not a private company.
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15.2.10 HOLDING AND SUBSIDIARY COMPANY : A company that has control over
another company is called ‘holding company’, and the latter that is controlled is known as ‘subsidiary
company’, Such control, according to Section 4 of the Companies Act exists in three cases: (1) The
holding company has power to appoint or remove all or a majority of directors of the subsidiary
company. (2) The former holds a majority of shares in the issued equity capital of the latter. (3) The
formcr controls a subsidiary company which is the holding company of the latter.

In other words, company $ would be a subsidiary of Company H if (a) H controls the-
composrtron of S Board of Directors; (b) H holds more than half the issued equity share capital of
$ in nominal value; or (¢) Sisa subsrdrary of Company p which is a subsidiary of H. Regarding the -
control of the Board, Company H is considered to have power to appoint a majority of directors of
S when (i) thesé persons cannot be appointed directors without the consent of Hj (ii) the
appointments follow necessarily from their appointment as director, managet or holder of any office -
in H; or (iii) the directorship of S is held by an individual nominated by H or any company that is-a
subsidiary of H. Regarding the share capital control, H should hold a majority of shares in 'its own
right and not in a fiduciary capacity, and the shares should not be held by any nominees of H. If a
majority of S Company’s shares are -held by an investment trust, the trust would not become §’s
holding company. Also if His a lending company or an investment company, shares of S held by H
as a security for loans should not be considered for this purpose.

15.2.11 GOVERNMENT COMPANY : According to Section 617 of the Companics Act, a
government company is one in which not less than 51% of the paid up share capital is held by the
Central and or State Governments, or a subsidiary of such company. Bharat Heavy Electricals Ltd.,
Bhrat Alumunium Company Ltd and Hindustan Aeronautics Limited are examples.

A government company has a distinct entity, separate from its shareholders which may
include the State and the Central Governments corporations and individuals. Its employees are not
government servants even if the entire share capital is owned by the govcrnment its assets are not
govcrnment property

The auditor of a government company shall be ‘appointed or re-appointed by the Central
Government on the advice of the Comptroller and Auditor General of India. A copy of the  audit
report should be submitted to the Comptroller for his comments and supplementation, Thereafter
it will be placed before the annual general meeting of the company. Within three months of the
meeling an annual report on the working and affairs of the government company shall be prepared
by the Central Government if it is a member of the company. This annual report should be laid before
both the Houses of the Parliament (Lok Sabha -and Rajya Sabha) along with the audit report and
the ¢omments and supplements thereon issued by the Comptroller and Auditor General of India.

15.2.12 FOREIGN COMFPANY : According to Sec. 591, a foreign company means a
company incorporated outside India which has a place of business within India on 1-4-1956 or which
establishes a place of business within India after that date. However if 51% or more of the paid up

. share capital of a foreign company is held by citizens of India or by Indian companies solely or jointly,

such forcign company shall comply with such provisions of the Act as are prescribed for Indian
companies. A place of business may be an office, store, godown or other premises with any srgn
or other physical indication of the connection with the foreign company concerned.

Sections 592 to 602 of the Companies Act apply to foreign companies. Every foreign company
has to file with the Registrar of Companies at New Delhi certified copies of its charter, statutes,
Memorandum and Articles. If the instrument concerned is in a language other than English, its
certified translation into Englishis tobe filed. The foreign company should also file the full address
of its registered or principle office, the list of its directors and Secretary, the names and addresses
of persons representing the company in India to receive any notice required to be served on the
company and the full address of its principal place of business in India.

A foreign company has to keep accounts of its busmcss in India in its principal place of
business in India and deliver tothe Registrar every year three copies of its balance sheet and profit




and loss account, along with three copies of the list of all places of ‘business established in India.
Its place of business should conspicuously exhibit its name and the of the country of incorporation,
in English and in one of the local languages. The name should be shown on all bill heads, letter
papers, notices and official publications of the company.

- The provisions of the companies Act (Sections 124 to 145) relating to registration of

charges, appointment of receivers, documents and books of account, shall apply toforeign companies
also. ' o '

Check your progress - 1
I.  Whatis a public company?

I What are the characteristics of a private company?
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153 - DISTINCTION BETWEEN PRIVATE COMPANY AND PUBLIC COMPANY

There are many points of distinction between the two types of companies.

(1)  The minimum number of mcr_ﬂbers is two in the case of a private company and seven
in the case of a public company.

(2)  The maximum number of members is fifty for a private company, and there is no
maximum limit for the number of members in a public company. '

(3) A private company should have at least two directors. The public company should have
© at least three. '

(4)  Aprivate company cannot invite the public to subscribe for its shares an! debentures,
A public company can do so.

(5)  The transfer of shares of a private company is restricted. In a public company, the
shares are freely transferable.

'There are also differences regarding the quorum for meetings, managerial remuneration,
~ appointment of directors and a few other matters. The private company has many special
privileges in these and other matters which are not available to a public company. The law allows
these privileges in order 10 make the private company as close as possible to a partnership. Here,
the members are a small and close group and shouldbe able to look after their interests well, They
need less legal protection than the members of the public company who may not know each other
and who have no voice or control in its day to day managements. The following are some privileges
available to private companies including those that are subsidiaries of public companies.

15.3.1 PRIVILEGES OF PRIVATE COMPANY: (1) It may start with only two members, 2
It can allot shares befors the minimum subscription is subscribed for or paid up. (3) It need not
issue a prospectus. Nor need it file with the Registrar a statement in lieu of the prospectus. (4} It
may issue share capital consisting of different types of shares with different voting rights as it may
think -fit. (5) It can commence business immediately after incorporation and does not require a
certificate of commencement of business. (6) It need not keep an index of members. (7) It need
not hold the Statutory Meeting or file the Statutory Report with the Registrar (5.165.(10)).(8) It need
not have more than two directors (8. 252 (2)). (9) Its directors need not hold qualification shares.
They may vote on a contract in which they are ‘i/nterested. They need not file with the Registrar their
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written’ consent to act as dlrcctors (10) If the number of members present (m person or by proxy)
inthe general meeting is seven or less, one member may demand a poll. (S. 178 (1)b). ¥f the rumber
present is more than seven, two can demand a poll.

Thus the law allows to the private company many exemptlons and prmlcges to ensure the
privacy that the members require. However, its legal position in most respects is similar to that of
the public company in that it is a distinct person and enjoys the advantage of limited liability, From
the business and personal point of view private companies are closer to pa:tnersh:ps than to public
companies. ;

15.3.2 CONVERSION OF PRIVATE COMPANY INTO PUBLIC COMPANY: A private
company will be convertedinto a public company by default (S.43), that is, when it does not comply
with its essential requirements like restriction on transfer of shares, limitation of the number of
members to fifty, and the prohibition of invitation to the public for subscription of its shares and
debentures. In the case of default in the above matters, all regulations applicable to a public company
under the Company Law will apply to this company also.

Under Section 43 A, a private company becomes a pubii_c company (i) Where not less than

- 25% of its paid up share capitalis held by one or more companies: or (ii) where its average turnover
“per year at dny time is not less than Rs. 1 crore for three consecutive financial years; or (iii) where

it holds not less than'25% of the paid up share capital of a public comipany. Then such a private
company will be known as a ‘statutory public company’ or ‘a company deemed to be public. Tt is a
special type of public company. It may however continue to have two directors and less than seven
members, restrict transferability of its shares, limit the number of members to fifty and prohibit
invitation to the public to subscribe for its shares and debentures.

Within three months from the date on which a private company thus becomes a public
company, it must inform the Registrar so,and he would then direct that the company delete the
word ‘private’ from its name.

A private company can also convert itself into a regular public company by altering its
Articles that inconsistent with the public company status. It should file with the Registrar within 30
days the resolution altering the articles and either a prospectus or a statement in lieu of prospectus.
It should also take steps to raise its membership to seven or more, if it is below seven, and to raise
the number of directors to three if it is only two.

Conversion of public company into private company: Conversely, a public company can
also convert itself into a private company by passing a special resolution to change its Articles as
nccessary and get approval of the Central Government for such conversion. Once the alteration is
approved by the Government, a printed copy of the altered. Articles should be filed with the
Registrar within one month of the receipt of the approval.

Check your Progress -2
I What are the differences between a private company and a public company?
II.  List out the privileges of a private company.

III.  What is the procedure for conversion of the private company into a public company?
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154 ASSOCIATIONS NOT FOR PROFIT

Prohibition of vse of the word ‘Limited’ in the name of Unincorporated Association: Any
person or persons carrying on business under any name, the business not being incorporated as
public or private company, should not use the word ‘Limited’ or ‘Private Limited’ at the end of its
name. If they do so theywill be punished with a fine of Rs.50 for each day such words have been
used in the name.

Business companies to use the word ‘Limited”: Public companies engaged in business use
the word ‘Limited’, and private companies use the word ‘Private Limited’ at the end of their names
if they have limited liability.

Non-profit companies may not use these words: But companies which are not working for
profit but function as a chamber of commerce, club, college, hospital or orphanage or other such
charitable be associations are permitted to register with a name not ending with ‘Limited’ or ‘Private
Limited”. For this, alicense is necessary from the Central Government. The license is granted where
it is proved to the satisfaction of the Central Government that the company would be promoting
commerce, science, religion, charity or any other useful object and that it intends to apply its profits
or other income to in promoting its objects and would not pay any dividends to its members. The
license may impose any conditions that the Central Government may think fit, for insertion in the
company’s Memorandum and Articles (sec.25).

These associations have a separate identity, perpetual succession and a common seal. They
canown property in their own respective names. They can contract sue and be sued. They function
as nonprofit companies with their members free from personal liability.

15.5 SUMMING UP

This unit has discussed the various types of companies, their characteristics, privileges and
advantages. The companies are basically divided as chartered companies, statutory companies,
registered companies and unregistered companies.

Further, the registered companies are divided “into limited companies and unlimited
companies. The limited companies are of two categories: Companies limited by ‘shares, and
companies limited by guarantee. Basing on membership companies are divided into two types: one
is public limited and the other is private limited.

Basing on the majority of the shares held, they are divided as Government Companies,
holding companies and subsidiary companies,

Finally we have discussed the associations not for profit,

156 CHECK YOUR PROGRESS: MODEL ANSWER

L A company which is not a private limited companyis called a public limited company. A public
limited company will have a minimum of 7 members, It wili issue prospectus for the issue
of shares. Shares arc freely transferable and dor’t have any maximum limit on the number of
members,

IL a) Restricts the right to transfer its shares.
b)  Limits the number of its members to 50
c) Prohibits any invitations to the public to subscribe for shares in or debentures of the

company.




2. L Private Public .
Members Minimum 2 Minimum 7
Maximum 50 Maximum no limit
b. Transferability of shares. Restricted ' Free
c. Prospectus prohibited to issue issue compulsory
d. At the end of the name shall use private Itd. shall yse ‘limited’
e. Number of directors Minimum 2 Minimum 3
f. Privileges Private company cnyoys
certain privileges. no privileges
g Appointment of directors No restrictions many restrictions
h.  Legal controls very few very many high
I a Private company can have minimum 2 members '
b. Provision regarding minimum subscription before allotment of shares does do not
apply.
c. Need not file prospectus or statement in lieu of prospectus.
d. Commence the business immediatelyafter the certificate of incorporation is obtained.
€. Need not keep index of members
f. Need not hold statutory meeting.
g No restriction on appointment and remuneration to Directors.
h, Directors need not hold any gualification shares.
II. a)  Alter the articles of the company by special resolution to eliminate three under
sec.3(1) (iii)
b)  Raise the number of members to minimum 7
c) Raise the number of directors to minimum 3
d) Get certificate of incorporation duly amended by the Registrar.
15,7 MODEL EXAMINATION QUESTIONS
A, Answer the following in 15 Lines each;
1. Explain the terms ‘Holding company’ and ‘subsidiary company’
2. What is a foreign company? to what extent does the company law control the foreign company?
3. How can a private company be converted into a public limited company?
B. Answer the following in 30 Lines each:
4, What is a public limited Company? Distinguish between a private company and public
company.
5. What is a private company? what are the privileges enjoyed by a private company?
6. What is a government company? what are the provisions in the Companies Act relating to its
Audit and Annual report?
7. Narrate briefly the classification of companies.
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159 GLOSSARY

Association not for Profit:
Board of Directors;

Certificate of Commencement
of Business:

Certificate of Incorporation:
Chartered company:

Foreign company:
Government company:
Illegal Association:
Proxy:

Public financial institution:
Qualification shares:

Quorvem:
Schedule:
Statutory company:

Statutory Report:

Unregistered company:

A company that works for the promotion of commerce,
art, culiure, education or other charitable purpose.

Directors are those who run a company: they are collec-
tively called the Board,

Certificate issued by the Registrar allowing a public com-
pany to start its business.

Certificate issued by the Registrar registering a company.
A Company started on the basis of a written grant of
rights issued by the King (or Queen) of a country.

A Company registered outside India but having a place of
business in India.

A company in whose share capital, 51% or more is held by
the government,

A Firm having more than 20 partners (10 in the case of a
banking firm).

Authorization for a person to attend a mecting and vote
in it. on behalf of a shareholder. :
ICICL, IFCI, IDBI, LIC, UTI

Shares that should be subscribed for and taken by a person
to qualify for becoming a director.

Minimum number of members tobe presentat a meeting to
enable it to conduct its business.

Portions added at the 2nd of an Act or Charter or Consti-
tution,

A public corporation established by an Act of parliament
passed specially for the purpose.

The report about the company to be forwarded to each
shareholder before their first meeting, namely, the Statu-

lory meeting,

Also called unincorporated company: Association of Eight
or more persons but less than twenty (less than ten in the
case of banking business) not registered.

-
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UNIT-16: FORMATION OF A COMPANY
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16.0 AIMS AND OBJECTIVES

This unit will help you understand the steps involved in the formation of a company. Once you
read this lesson, you will be able to;

* understand the role of a promoter,

* list out steps involved in the incorporation of a company,and

* differentiate between certificate of incorporation and certificate of commencement of
business.

161 INTRODUCTION

Before a company is formed, certain preliminary steps are necessary, such as whether it
should be a private company or a public company, what should be its capital, etc. The person who
takes the initiative is known as the promoter. In this unit we introduce to you the role of a promoter,
in obtaining the certificate of incorporation as well as certificate of commencement of business.

162 PROMOTERS OF A COMPANY

To define the term ‘promoter’ in simple terms, we could saythat a promoteris one who floats
a company,that is, one who takes the preliminary steps to bring a company into existence. The
following are some definitions given by judges in their decisions, In Twycross vs. Grant, the
promoter was defined as “one who undertakes to form a company with reference to a given object,
and to set it going, and who undertakes the necessary steps to accomplish that purpose”. Whaley
Bridge Printing Co. Vs. Gressn, Bowen LJ. said “The term promoter is a term not of law but of
business, usually summing up in a single word a number of business operations familiar to the
commercial world by which a company is generally brought into existence”.

Apart from individuals, a company or an association, a syndicate of persons, ora financial
institution, even the government itself or a government corporation canbe a company promoter.

Section 62(6)a of the Companies Act offers a definition of promoter. It deals with the-civil
liability of persons for misstatements in the prospectus. This section Stated that for the above
purpose “the expression ‘promoter’ means a person who was a party to the preparation of the




prospectus or of the portion thereof containing the untrue statement, but does not include any
person by reason of his acting in a professional capacity for persons engaged in procuring the
formation of the company”. This is partly a negative definition and we have mentioned this aspect
in the previous paragraph, :

Thus the question whether a person is oris not a promoteris a question of fact depending
on what he really did in connection with the formation of the company. (Lidney V.Wigpool).

The legal position of a promoter: Let us consider the question whether a promoter is an
agent of or atrustee for the company. In these cases he should fully account for whatever he received
for the company that he is promoting. An agent is onc who acts on behalf of another, the latter
being called the principal. A trusteeis one who islooking after something on behalf of a beneficiary
on the basis of some trust deed or under some trusteeship law.

Promoter’s remuneration: In practice, company promoters take a remuneration for their
services in many ways. For example, they may sell their property to the company for its shares
or for cash for a profit; but they should disclose the profit made. Or, they may be given an option
to buythe shares of the companyat par while new shareholders would have to buy them at a higher
price in the market. Or, they may get a commission on the shares sold by or the property purchased
by the company. Or, they may be paid a lumpsum remuneration for promoting the company.
Any remuncration paid to the promotors must be disclosed in the prospectus, if it is paid within two
years preceding the date of the prospectus (Sec.56).

Promoter’s duty regarding the prospectus: It is the promoter’s duty to see that the prospectus
contains all the necessary particulars and that it docs not omit material facts and that it does not
contain untrue or misleading statements. If the promoter fails in this, (a) the allotment of shares may
beset aside in the case of misrepresentation in the prospectus; (b) he may be sued for damages;
(c) lie may be sued for compensation for misrepresentation under Sec.62(1)(c) of the Companies
Act; (d) he may be sued for damages by share holders who have suffered because the statutory
requirements of the prospectus have not been fulfilled; and (e) a criminal suit may be filed against
him. Hence promoters have a great responsibitity to avoid misstatements in and omissions of
material facts from the Prospectus.

Check Your Progress - 1
Who is a promoter ?
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16.3 INCORPORATION OF A COMPANY

16.3.1 Mode of forming a company: Sec.12(1) of the Companies Act says that any seven or more
persons (any two or more in the case of a private company) associated for any lawful purpose may
be subscribing their names to the memorandum of association and otherwise complying with the
requirements of this Act in respect of registration of an incorporated company, with or without
limited liability.

16.3.2 Documents to be filed with the Registrar

~ The promoters will have to present the following documents along with the nccessary fees
for filing the documents and for incorporation:

i) The Memorandum of Association (S.33).
1) The Articles of Association (S.26)
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iif)  The sanction of the Controller of Capital Issues, if the authorized capital of the
company exceeds Rs.50 lacs. (This certificate is required under the Capital issue
(Control) Act,1947).

iv)  Adeclaration that all the requirements of the Companies Act and Rules thereunder
have been complied with. The declaration maybe signed by alawyer of the Supreme
Courtor aHigh Court, a Chartered Accountant. or a person named in the Articles
as the company’s director, manager or secretary (S.33(2)) .

v) And, in the case of a public company having a share capital, the written consent of
the directors to act as directors and their written undertaking that they would take and
pay for their qualification shares, if they have not already taken and paid for their
shares (8.266(1)).

And within 30 days of incorporation, the following documents have to be filed with the
Registrar. (But they are usually delivered along with the above five at the time of incorporation
itself):

i) The address of the registered office of the company (S.146).

i)  Particulars regarding directors like name in full, name of father/husband, residential
address, nationality and oecupation (5.303(2)).

When the above documents have been delivered and the necessary fees paid and the
Registrar is satisfied that everything is in order, he enters the name of the company in the Register
of Companies, and files the documents submitted, The company is then born. The Registrar then
issues the Certificate of incorporation under his seal, which technically equals the birth certificate of
the company. '

The certificate would read something like this; “I hercby certify that “Ram Shipping
Company Limited” is this day incorporated under the Companies Act, 1956 and the Company
isLimited”. Thus, in the case of a limited company, the certificate would specify that the company
is limited, '

1633 Effect of Registration:

From the date of incorporation the subscribers of the Memorandum and other persons who
join the company from time totime form a body corporate which has an identity distinct from. Then
its name will be stated then as in the Memorandum and the Certificate of Incorporation, it will have
perpetual successionand a common seal. The liability’ of the members will be as stated in the
Memorandum (8.34)

A private company can commence business immediately after the incorporation. But a
public companyhas to receive the certificate to commence business from the Registrar before it can
do so.

16.3.4 Conclusiveness of the Certificates of Incorporation:

Once the certificate of Incorporation has been issued it means that all the requirements of
the Companies Act have been complied with in respect of registration. The régularity of the
proceedings prior to the registration ¢annot now be questioned. This is known as the Rule in Peel’s
Case. :

Check Your Progress - 2
What are the documents to be filed with the Registrar for incorporating a Company ?
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164 COMMENCEMENT OF BUSINESS

Registrar under Sec.149 of the Companies Act.

Section 149(1) considers the case of a public company that has issued a prospectus. In this
th i

case, if the Registrar is satisfied with the following conditions he would issue the above certificate:

a)  Shares upto the amount of the minimum subscription _have been allotted.

b)  Every director paid has to the company the applicaﬁon and allotment moneys on the.
shares taken by him.

c) No money is repayable to applicant for shares by reason of any failure to apply for, or
obtain permission for the shares to be dealt in on the stock exchange,

d) A statutory declaration signedbya director or the secretary has been filed with the
Registrar stating that the above conditions have been fulfilled.

Section 149(2) prescribes the following conditions for the public company that has not issued
a prospectus, in order to get its certificate to commence business.

a) It has filed with the Registrar the statement in lieu of prospectus
b)  Every dircctor has paid the money due on shares taken by him.

€)  Astatutory declaration stating that the above conditions have been fulfilled and singed
by a director or secretary and filed with the Registrar.

Sub-section 2B of Section 149 introduced in 19 lays down additional conditions for a public
company started after 1965 with respect to commencement of business in activities stated in the
Memorandum as ‘other objects of the company’, that is, those which are separate from its principal
and auxiliary objects. Sub-section 2A of section 149 imposes the same conditions on public
companies for starting business in new activities not germane to the business whict. wae company
is now carrying on. In the above cases, the shareholders of the company should pass a special
resolution approving the commencement of such activitics. If a three-fourths majorilty is not

should be followed by the approval from the Central Government. A director or secretary should
then file, with the Registrar, a statement that the above condition has been fulfilled. This new
provisions is (o see that the new activities are allowed only with the approval of the sharcholders.

A company can exercise its borrowing powers only after the certificate of commencement of
business is issued. ‘

1f a public company with share capital commences business or borrows money before getting
this certificate, every person responsible for doing this is liable to a fine of Rs.500 for every day
during which the company was contravening S.149,

court may order it to wind up (Secd33(c). Also, the Registrar may remove its name from the
Register of Companies as a defunct company under Sec.560 of the Act,

The provisions tegarding the commencement of businessstated above and of the statutory
meeting are sometimes considered inconvenient by some company promoters. Asa result, they may
first incorporate the company as a private company, and later getit converted into a public com pany.

Details about the minimum subscription and the statutory meetings will be found in Unit 7
and Unit 9 respectively, 17
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Check your progress - 3

Can a Public Limited Company start its business as soon as it obtains certificate of incorporation 7
If not what has to be done ?

..............................................................................................................................

......................................................................................................................................................................

......................................................................................................................................

......................................................................................................................................................................

165 PRE-INCORPORTION CONTRACTS

Contracts entered into by the promoters of a company before it is incorporated are called
preliminary or pre-incorporation contracts. These may, for example, relate to the purchase of some
property or rights for the company. The point here is that the company is yet to be born. These
contracts arc made by promoters on behalf of the company. As the company (as principal) is not
yet in existence, the promoters cannot be its agents. So, are these contracts binding on the company?
Can the company enforce these preliminary contracts after it comes into existence? And, if the
contracts are not binding on the company, are the promoters personally liable on the contracts? Can
these contracts be ratified later by the company? Let us now consider these questions on the basis of
legal decisions.

In Newborn Vs. Sensolid (Great Britain) Ltd., Newborne, the director of a company, signed
a contract before its incorporation for seclling goods to be made by the company. The contract was
signed by him as (Leo Pold Neivbornce) the court held there was no contract.

166 SUMMING UP

The promoter of a company is a person who does the necessary preliminary work
incidental to the formation of a company. The promoter originates the scheme for the formation
of a company, prepares memorandum and articles, executes and gets registered, finds directors,
settles the terms of preliminary contracts, and makes arrangement for the issue of prospectus.

167 CHECK YOUR PROGRESS: MODEL ANSWERS

1. Promoter is a person who originates the idea of starting some business or floating acompany.
He undertakes all the necessary steps for obtaining the certificate of incorporationi.c.,
applying to the registrar by furnishing the required information with the prescribed fee along
with a copy of draft memorandum, articles and prospectus.

2. i) The promoters have to submit the following documents for incorporation along with
the prescribed fee.

a)  The memorandum of Association

b)  The Articles of Association

c) The sanction of the controller of capital issues, where the capital to be raised to
50 lakhs in respect of public Ltd company

d)  Written consent from the directors to act, and acquire the qualification shares.

¢) A declaration stating thatall the requirements of the companies Act and
Rules there under have been complied with. The declaration has to be signed
by a lawyer of the Supreme Court or a High Court, A chartered Accountant
or a person named in the Articles as the company’s director, manager or
secretary.




3. i) No public limited company can start its business as soon as it obtains certificate of
incorporation, but it has to obtain the certificate of commencement of business. If the
Registrar is satisfied that the following conditions are fulfilled, he would issue the
above certificates.

a)  The companyissued the prospectus to raise the share capital, application were
called and shared were allotted.

b)  Mirimum subscription has been collected

c) All the directors have paid to the company application, and allotment money,
on the shares taken by them

ii) A statutory declaration signed by a director has been filed w1th the Registrar stating
that the above conditions have been fulfilled.

168 MODEL EXAMINATION QUESTIONS

P

Answer the following in 15 lines each:

What are the documents to be filed when a company is to be registered?
What is the effect of Registration of a company?
How can a company promoter be remunerated for promoting it?

Answer the following in 30 lines each:

Who is the promoter? Describe his the functions and his ‘legal position
Outline the steps involved in the formation of a Puhlic Limited Company

AT~ I T S o

16.9 RECOMMENDED BOOKS

1. SM. Shah :  ‘Lectures onCompany Law’

(NM Tripathi Ltd., Bombay).
F 2. Guishan SS. :  ‘Principles of Company Law’
&
Shukla M.C. :  {5.Chand & Company, New Delhi)
3, Bulchamdani, K.R. :  ‘Business Law’
(Himalaya Publishing House, Bombay)
4. Kapoor, N.D. :  ‘Elements of Company Law’
1 ‘ (8.Chand & Sons)

16.10 GLOSSARY

Clause: A paragraph in an agreement or charter.

Controller of Capital issues: - Officer of the Central Government who issues licenses for
the issue of share capital by large companies.

Fiduciary relation: Relation based on trust; trusteeship

Joint Hindu Family Business: Business run by a Hindu family; The head of the family is
called karta, and manages the business; it is based on Hindu
Law,

Minimum subscription: Amount stated by the Articles as the minimum amount
which the public should subscribe for.

Mis-statement: A wrong statement; an untruth.

Preliminary or pre-incorporation

contract: Contract of a company signed by a promoter before the in-

corporation of the company.
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Promoter:
Prospectus:
Ratification:

Rescind:
Rule in Peel’s case:

Secret profit:

Speaific performance:

Syndicate:

Person whotakes the préliminary steps to bring a comparny
into existence.

The document that serves as an invitation to members of
the public to subscribe for a company’s shares.
Confirmation and ag.eement (such as what an agent signs
earlier).

cancel .

Once cerlificate of incorporation has been issued, the

registration is conclusive and cannot be questioned.

profit made by agent not disclosed to the principal.
to get the particular thing agreed for performed by the

- other party.

Group of pecple who combine to do a thing.
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170 AIMS AND OBJECTIVES

In this unit, we introduce to you the purpose, contents, and alteration of memorandum of
association,

At the end of the Unit you are expected to:

recognise the importance of memorandum,
explain the purpose of memorandum,
cutline the contents of memorandum, and

describe the procedure for alteration of memorandum

17.1 INTRODUCTION

Memorandum of Association is a fundamental document of the company. It defines the
company’s powers and its relationship with the outside world. Its purposeis to enable shareholders,
creditors and those who dcal with the company to know its permitted range of activities.

172 FORM AND CONTENTS OF MEMORANDUM

One of the first steps in the formation of a company is the preparation of its Memorandum
of Association. The memorandum of association is the fundamental document of the company.
Every aspect of the company’s structure and functioning is based on the memorandum. That is why
it is called the basic document or charter of a company.

The memorandum of a company shall be in cne of the forms given in schedule I of the
Companies Act, that s, asin Table B,C, D or E. (Table Cis the model appiicable to a company limited
by guarantee but without share capital, Table D is for a company limited by guarantee and having
share capital; and Table E is for a unlimited company.)

The memorandum should be printed, divided into paragraphs, numbered consecutively and
signed by seven members (subscribers), (In the case of a private company, it is enough if two
subscribers sign It.) They should sign in the presence of a witness who.will attest the signatures,
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Thére may also be different witnesses for the different signatures. Each subscriber should rake
at least oneshare in the company. The number of sharcs taken by each of them should be written
against their names. They should also give their names, addresses and occupations. The witness
should also give his name, address and occupation. The subscriber to a memorandum should be
a person capable of contracting. A minor or a partnership firm cannot be a subscriber.

Contents: The memorandum of a company should contain the name of the company, the
State where the registered office is situated, the objects of the company, the nature of the liability of
its members, its share capital, the signature, name, address, description and occupation of each
subscriber and of the witnesses to their signatures, and the number of shares taken by each
subscriber (Sec. 13).

The above matters have to be in different paragraphs; serially numbered. We can call
them the name clause, the situation clause, the object clause, the liability clause, the capital clause,
and the subscription clause, respectively. As youread through this section kindly refer to each clause
as stated in the specimen memorandum given in the previous section,

17.2.1 Name Clause: The first paragraph of the memorandum gives the name of the
company. In the case of a public company, the name must end with the word ‘Limited’. Inthe case
of aprivate company it must end with the words ‘Private Limited’, (S.13). The abbreviation of the
word ‘Limited’, say ‘Ltd’ may also be used in place of the full word. (The word ‘Limited’ may be
dropped in the case of an association not being run for profit, that is, a companyformed to promote
commerce, art, science, religion, charity or such other xseful subjects which prohibit payment of
dividends but uses its incomes for the above purpeses ouly. This can be done after applying for and
obtaining the permission from the Central Government tc drop the word ‘Limited’ from its name,

Adding the word ‘Limited’ warns prospective creditors of the company that the private assets
of members will not be available tc pay back their debts. It also tells intending investors that their
private ‘assets would innoway be affected by their purchasing the shares of the company. The
word ‘Private’ tells everyone that it is not a public company and that it enjoys many privileges not
enjoyed by a public company.

The name of the company should not be one that is considered undesirable by the Central
Government (Sec.20). It should not be one that is identical with or resembles too closely tothe name
of an existing company that has previously been registered (Sec.2). It should also not be-a name
prohibited by law. For example, if a company already incorporated bears the name Raja Leathers
Ltd., anew company will not be registered with the name Raja Leathers Ltd. since the names are
identical ta each other.

‘Every registered company shall have its name engraved on its seal. It shall paint its name and
the address of its registered office outside all its places of business or offices conspicucusly
and legibly. It shall mention them on all, its billbeads, letter, notices, official publications,
negotiable instruments and invoices and receipts (Sec.147(1)).

+17.2.2 Situation clause: The second clause of the memorandum relates to the situation of
the company’s registered office, that is, the State in which it is situated, The situation of the
registered office of the company determines its domicile. The actual address of the company’s office’
should be given to the Registrar within 30 days of the incorporation (Sec.146(2)). Any charge
in this address should be notified to the Registrar within 30 days. The importance of the address
arises because all communications and notices to the company will be - sent to this address, and
because the company's statutory books will have to be kept at this place.

17.2.3 Objects clause: The third clause of the memorandum states the objects ot the
company and is the mostimportant clavse. ¥t is important because it defines the scope of the
activities of the company. The company can engage itself in fulfilling the objects stated in this clause.-
For example, if the object of the company is to run a railway, it can engage itself in this activity
as well as in those incidental to and consequent on this; it can repair coaches and locomotives, hire
servants and booking agents (Ferguson VS.Wilson), borrow money and pledge its assets for the




P POSt Ltheral Adciion bBstate and Monctary C. Vs, >mith) or sell the produce of trees and the
grass growing on the land belonging to it (Hampson Vs. Prices Patent Candle Co., and Henderson
Vs.Bank of Australia).

But the company cannot do something unrelated to the stand objects and unspecified in them.
For example, a company whose object is to run a railway cannot mine uranium or manufacture
soaps. In the London County Council Vs, Attorney General’s case, the Council had power to run
tramways. The Court held that it had no power to run buses. In Less, Behrens & Co. Ltd’s case, the
company was not allowed to pay pension to the widow of a director. In_ Stephens Vs. Mysore
Reefs (Kangundy) Mining Co. Ltd. case, the Company’s memorandum stated that it could acquire
gold mines in Mysore or elsewhere. The court held that the objects did not cover the working
of gold mines in Guana in Africa,

The statement of objects should be clear. It then serves two purposes. Firstly, it gives a clear
idea to intending sharcholders of the purposes towhich their money canbe applied by the company.
This protects them from risk of the company engaging itself in unspecified activities. Secondly, it tells
the persons dealing with the company like creditors what the company would do. They can then have
a clear idea whether the activity is sound enough for their position to be safe. Any activity of the
company outside the scope indicated by the objects clause is ultra vires (ultra = beyond; vires =
powers) and so void, and this cannot be later ratified even by the whole body of shareholders.
This principle is called the Doctrine of Ultra Vires, and is further explained in a later section of
this lesson.

Sometimes, the objects clause of the memorandum of association of companies is drafted
intentionally so asto cover a wide range of unrelated activities. The company might later change
its activities and end up with concentrating on activities unrelated to its name or its original activities,
For example, X Airways Ltd. might start as an airline but ultimately be manufacturing cars, or
Y Tobacco Company might start manufacturing tobacco but end up running hotels. Such change
of activities would be misleading to investors and creditors. They would think that their mongy is
being used in the airlines or tobacco business in the above cases respectively, but actually it may be
used to run different businesses. This may subject their investments to a risk not expected by the
shareholders and creditors. To avoid this, the Companies Act was amended in 1965 to make new
companies specify their objects under the following classes (i) main objects, and those ancillary or
incidental to their attainment; and (ii) other objects (Sec.13(1)d).

17.3.4 Liability clause: In the case of a limited company, this clause in the memorandum says
“The Liability of the members is limited”(Sec.13(2)). The memorandum of an unlimited company
does not have this clause.

A company limited by guarantee will have another clause inits memorandum stating that each
member undertake to contributeto the assets of the companyin the event of its being wound up while
he is a member or within one year after he ceases to be a member. The contribution is for payment
of debts and liabilities of the company as may have been contractéd before he ceases tobe a member,
and of the costs of winding up and for the- adjustment of the rights of the contributors among
themselves. The contribution will be for such amount as may be required but not exceeding a
specified amount (Sec.13(3)). '

The limitation of the iiability in the case of a limited company will not however apply when
the number of members in a company falls below the statutory minimum (7 in the case of apublic
company and .. in the case of a private company).

17.2.5 Capital clause: If alimited company has a share capital, it will have the capital ctause
inthe memorandum. The capital clausc will state the amount of share capital with which the company
is registered and the division of the capital into shares of a fixed amount.

17.2.6 Association clause: This is the last clause in the memorandum. It expresses the desire
of the subscribers to form a company. In the case of a company with share capital, the clause expresses
their agreement to take a certain number of shares inthe capital as stated against their respective
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of two at Ieast in the case of a private company. The name, address and occupation of the subscriber
should also be given. Eachsignature should be attested by a witness who is not a subscriber himself.
The address and occupation of the witness should also be given. Each subscriber should take at least
one share (Sec.15).

It is the duty of the subscribers to pay for the shares for which they have subscribed, to sign the
Articles of Association, to appoint the first directors if the articles so permit, and act as directors until
the first directors are appointed.

Check your progress -1
Briefly describe the contents o the following clauses:

1. Name clause.
2 Objects clause.
3. Liability clause.

17.3  ALTERATION OF MEMORANDUM

The name of the company, its situation, its objects, limited liability, and capital are compulsory
clauses in the memorandum. Other clauses may also be added to a memorandum, like clause
relating to the appointment of the managing Director. The compulsory clauses as per section
16(2) relate to conditions contained in the Memorandum. Any other clauses in the memorandum
may be altered in the same way as Articles of Association are, that is, usually be passing a special
resolution. Alteration of these clauses discussed below:

Change of name: A company may like tohave its name changed. Or the Central Government
may ask it to change its name because it is too close to that of an existing company registered earlier.
In the first case, the company should pass a special resolution and get the approval of the Central
Government. (8.21). If the change is just the addition of the word ‘Private’ to or deletion of the word
from the name of the company when a public company is converted into a private company and vice
versa respectively, no approval from the Central Government is necessary. The passing of a special
resolution will be enough.

In the second case, the company will get a directive from the Central Government to change
its name. The company should, within three months, choose a new name, get it approved by the

- Central Government and also pass an ordinary resolution to change its name to new onc.(Sce.22). If

the company does not change its name as directed, the company and every officer of the company
who 1s in default shall be fined Rs.100 per day till the name is changed (Sec.22{2)).

A limited companywhose object is to promote commerce, art, science, religion, charity, or any
other useful objects and which intends to apply its income for promoting the above cbjects and not
for paying dividends may get the necessary permission from the government and pass a special
resolution to drop the word ‘Limited” (or the words ‘Private Limited’ in the .case of a private
company) from its name (Sec.25).

In all the above cases, when a company changes its mames, it should inform the Registrar. He
would then enter the new name in the Registar of Companies in place of the old name. He will issue




a fresh certificate of incorporation with the name changed. He will also make the alteration in the
Memorandum of Association of the company. The change in name would not affect the rights or
obligations of the company. All suits filed in the old name by or against the company will continue
to be heard by courts by the company’s ncw name (Sec.23).

Cirafzge of situation: A change of the registered office of a company may take the following
form (i) Change within the same city, town or village; (ii) Change from onc town to another in the
same State; (iti) Change from one State to another.

For a change of place within the local limits of the same city, town or village, no resolution
of the sharcholders is necessary. It is enough if the Registrar is notified of the change within 30
days. He will record the change in his books.

For a change within the State but to a different city, town or village, a special resolution has
to be passed at the general meeting of the shareholders. A copy of the resolution is to be filed with
the Registrar within 30 days. The Registrar should be notified of the change in address within 30 days
of the change (Sec.146(2)).

For achange in the location of the registered office from one State to another, the procedure
is as that for the change in objects.(Sec.17). For this change, the company - should pass a special
resolution. The change will take effect only after it is confirmed by the Company Law Borrd. The
Board will consider the objections of persons whose interest will, in the opinion of the Board, be
affected by the alteration, before conlirming the alteration.

In the casc of a change in the situation from onc state o another the Registrars of the two states
should be notified and the onc with whom the company is registered will transfer the company’s
files and records to the other who will enter the name of the company in the Register of Companics.

Change of objects: Section 17 provides for the change of the object clause of the Mcmorandum
also. The objects may be changed for the following purposes: The change should enable the com pany
to:

a) carry on business more economically or more effectively;

b) altain its main purpose by new or improved means;
. C) cnlarge or change the local area of its operations;

d) carry on some business which may conveniently or advantageously be combined
: with the business of the company;

c) restrict or abandon any of the objects specificd in the memorandum:

1] sell or dispose of the whole, or any part of its undertaking; or

2) amalgamate with another company or body of persons.

The procedure for alteration of objects is the same as for the change of situation from one state
toanother. The sharcholders should pass a special resolution to that effect, and the Company Law
Board should confirm the alleration.

Before confirming the alteration, the Company Law Board shall be satisfied that sufficient
notice has been given to every person whose interest will be affected by the alteration and that the
consent of the creditors of the company has been obtained or their debts or claims have been
discharged or secured (Sec.17(3)). Notice will also be givento the registrar about the alteration
so that he may present his objections and suggestions, if any, to the Company Law Board
(Sec.17(4)). The Board will consider the rights and interests of every class of members and creditors
olthe company (Sec.17(6)) before it confirms the change of the objects. It mayalso confirm some
changes but not approve others, and may imposc any lerms or conditions to the change, as it may
think fit (Sec.17(5)).

A certified copy of the Company Law Board’s confirmation of the change should be filed with
the Registrar by the: company within 3 months from the date of the confirmation order. A printed
copy of the memorandum with the changes made should alscbe sent along with this, The Registrar

then registers the alteration (Sec.18(1)). The altcration becomes void if the above documents are’

not filed within 3 months.

Change in the capital clause: Alteration in capital will be discussed in Lesson 24.
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174 THE DOCTRINE OF ULTRAVIRES

A company can do only those activitics which are allowed by memorandum and those that are
consequential on and incidental to those objects. All other activities are beyond the powers of the
company, that is, ultra vires the company., Anultra vires act is void., It cannot be ratified by the
shareholders later (even if all the shareholders vote for it)., This principle is called the Doctrine of
Ultra Vires. The leading case on this point is Ashbury Railway Carriage and Iron Co. Ltd.
Vs.Riche(1875). The case is summarized in the next paragraph.

The Ashbury Railway Carriage and Iron Company Ltd. was incorporated with the following
objects :(a) to make and sell, or lend on hire, railway carriages and wagons; (b) to carry on the
business of mechanical engineers and general contracts; (c) to purchase, lease work and sell mines,
minerals, land and buildings. The directors contracted to purchase a license for laying a ratlway
in Belgium. The Articles of the company stated that the company could extend its business beyond
the Memorandum by a special resolution. The company passed a special resolution to ratify the
purchase of the license to build the railway. The Court held in this case that the contract was ultra
vires the company and was void so that even if the whole body of the sharcholders ratified it later,
it could not become valid.

Also, if a company acquires some property out of an ultra vires transaction, it is entitled to
protect this property. In National Telephone C. Vs, Constable of St. Peter Port, the telephone
company put up telephone wires in a certain area not authorized by its memorandum. The defendants
cut them down. The Court allowed the company to sue them for the damage done to the wires.

The directors of a company may do some acts for which they have no power given by the
articles but which are allowed by the Memorandum so far as the company is concerned., Such acts
are ultra vires the directors but intra vires the company. For example, a company may be allowed
to borrow by issuing debenture, but the directors may not be empowered to issue them without the
shareholders passing a resolution authorizing the issue. Suppose the dircctors issue the dcbentures
without getting the sanction from the sharcholders, This is an act of the above type. Such an act can
be ratified by the shareholders.

Also, if an act is ultra vires the Articles, it can be ratified by altering the Articles by aspecial
resolution at a general meeting. Even the memorandum can be altered by a special resolution at
the general meeting confirmed by the Company Law Board, but the alteration cannot be given affect
retrospectively to cover an act which is already ultra vires.

In the case of astatutory corporation, the powers of the company are defined by the Statute
passed to incorporate it. And all acts outside these powers arc ultra vires the company.

Injunction: Can something not be done to prevent an ultra vires act ? Yes, if any member
comes to know that an act ultravires the company is about to be performed, he can get aninjunction
from the Court restraining the company from proceeding with such act,

The Director’s personal liability to the company: Suppose the directors authorize an activity
that is ultra vires the company and use up the funds of the company in that, should the company lose
its funds since such an act is void ? No, it nced not. Ican hold the directors liable, for they are
trustees of the company funds, and this act is in breach of trust. Even a member can file a suit against
the directors and compel them to restore the money spend on an ultra vires act (Russel Vs, Wakefiled
Water Works Co.) ’

The Director’s liability to third parties: Then, what about outsiders affected by an ultra vires
act? Here too, the directors would be personally liable to make good the loss incurred by third
parties except when they would have found out that the act s ultra vires the company had theyreferred
to the Memorandum. This liability is based on the principlc of agency. Where an agent exceeds his
authority, he is personally liable for breach of warranty of authority in a suit by the third party (Weeks
Vs. Propert).




Other points in this regard are as follows: Though the act concerned is vltra vires, rights arising
independently thereof are not affected thereby. A person borrowing money from the company
under an ultra vires contract can be sued by the company. If the company has taken money or
property from a third party under an ultra vires contract, he can intervene before the money is spent
or the identity of the property is lost, follow them up and take them back., If a company has taken
anultra vires loan from X and used it to repay a creditor Y, X is éntitled to be ranked as a creditor
to the extent of the repayment to Y. To that extent, he can also hcld any sccurity given to him
originally. X can also hold the directors personally liable for the money. If the directors are forced
to repaythe company funds spent by them under ultravires contracts, they can claim the money from
the persons who have received it if the latter had known that the contract was ultra vires,

Now we shall sum up the doctrine of ultra vires.

1. An act performed, or a transaction carried out may be legal in itself. But if it is not
authorized by the objects clause of the company’s memorandum or by the statute, it is
ultra vires the company.

2. Such an act cannot be ratified cven by the whole body of sharcholders.

3. If an act is ultra vires the directors but intra vires the com pany, it can be ratified by the
whole body of shareholders. :

4. Ifan act is ultra vires the Articles, it can be ratified by a special resolution at the general
meeting,

However to get over the problem of ultra vires some company promoters draft the
Memorandum so ingeniously that all objects possible unde: the sun are included init. They would
also endthe clause with such words like “and to do all such other things as the company may think
as incidental or conducive to the attainment of the above objects”.

17.5 SUMMING UP

In this unit we have stressed the importance, purpose and contents of the memorandum.,

Name Clause: Every company must use ‘Limited’ in the case of a public limited company
and ‘Private Limited” in the case of a private company as the last word of the name. While selecting
the name of the company, care has to be exercised that it should not adopt a name which is identical
with or too similar or too closely resembling the name by which a companyis in existence has been
previously registered. ‘

Situation Clause: The state in which the registered office of the company is to be situated.

Objects Clause: The main objects of the company, objects which are incidental to the
attainment of the main objects and any other objects of the company.

Liability Clause: The memorandum of a company limited by shares of by guarantee must also
state that the liability of its members is limited.

Capital Clause: This clause will state the amourt of authorized capital with which it is
registered, '

Associution Clause: Thisis an undertaking given by persons whose names and addresses are
subscribed and who are desirous of being formed into a company and agree to take thc number
of shares mentioned against their names.
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CHECK YOUR PROGRESS: MODEL ANSWERS

I Every company is at liberty to select any suitable name subject to--
a) The name selected should not be identical with or too closely resembling the name by
“which a company is in existence.
b) A companycannot be registered byaname which in the opinion of Central/State Govt.
is undesirable.
¢) The name clause states the name of the company with ‘Limited’ in the case of public
company, ‘Private Limited’ in the case of private company as the Last words of the name.
d)  Under the Emblems and Names (Preventive of Improper) Act 1950, the Government
has prohibited the use of the following names and emblems by companies in trade
marks and patents: UNQ, WHO, Indian National Flag, etc.
2. Objects clause of the memorandum must state:
a) the main objects of the company to be pursued by the company on its incorporation;
b) the objects incidental to the attainment of the main objects, and
) other objects of the company.
3.~ The lability of the members is Limited to the extent of the shares subscribed by the members
if the company is formed with share capital or to the extent of the guarantee given by the
members of the company is formed with guamnt"
177 MODEL EXAMINATION QUESTIONS
A Answer the following in 15 lines each:
1. Enumerate the clauvses of the memorandum,
2, If a company’s registered office is to be moved from Bombay to Secunderabad, what steps
should vou take as its secretary in this regard?
3. Define memorandum and explain its importance.
B Answer the following in 30 lines each:
4, Defing Memorandum. Narrate the contents of memorandum of association of a company.
.5, Describe the importance of objects clause and procedure for altering the objects clause of the
memorandum.
6. Can a company select any name? Whether a change in the name of a company is permitted?
If so what is the procedure?
7. Explain the doctrine of ultra vires in relation to companies
17.8  RECOMMENDED BOOKS
1. S.M. Shah 1 ‘Lectures onCompany Law’
(NM Tripathi Ltd., Bombay).
2. Gulshan SS. ¢ ‘Principles of Company Law’
&
Shukla M.C. ¢ (S5.Chand & Company, New Delhi)
3. Bulchamdani, K.R. . ‘Business Law’
(Himalaya Publishing House, Bombay)
4. Kapoor, N.D. : : ‘Elements of Company Law’
(8.Chand & Sons)




179 GLOSSARY

Breach Breaking a rule or agreement or neglecting a duty,

Defendant : A person on whom a civil suit is filed; he has to defend
himself. One who files the suit is ‘plaintiff’,

Injunction : Court order démanding that something should or should
not be done

Intra vires : within the powers

Statutory books : Books and registers that have to be maintained by a
: company according to the Company law.
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18.0-AIMS AND OBJECTIVES

This unit discusses the form and contents of Articles, the difference between memorandum and
Articles, the legat position with respect to outsiders dealing with the company regarding the
knowledge they are expected to have of the two dceuments and the scope of alterations of the
articles.

When you have finished this unit, you will be able to:

* list out of the contents of artizles,

* distinguish between articles and memorandum,

* explain the Doctrine of Constructive Notice.

* comment on the Doctrine of Indoor Management, and

* describe the scope of the alterations of Articles,

18.1 INTRODUCTION

The Articles of Association contain the rules and regulations for the internal management
of the affairs of a company. These are framed with the object of carrying out the aims and objects
of the Memorandum of Association.

182 CONTENTS OF ARTICLES:

The Articles of Association are the rules and regulations for the internal management of the
affairs of a company. They are framed with the object of carrying out the aims and objects of the
Memorandum of Association. The Articles are subordimate to memorandum of Association..
Articles of Association can be altered any time according to the will and wish « { members. The
Articles must be (a) printed; (b) divided into paragraphs and (c) signed by each sbscriber of the
Memorandum {(who must add his address, descriptionand occupation if any) in the pre: snce of at least
one witress who shall atfest the signature and shall like-wise add his address, de:igration and
occupation if any. '

Table A of Schedule I of Compauies Act provides the proforma form of Articles.

Contents of Articles:

1. Share Capital, rights of sharcholders, variation of these rights, p.iyment of
commission, share certificates. |




1

3

2 Lien on shares.

3 Calls on shares,

4 Transfer of shares,

5 Transmission of shares.

6 Forfeiture of shares.

7 Conversion of shares into stock.

8. Share Warrants.

9. Alteration of Capital.

10.  Gencral meetings and proceedings threat.

11.  Voting rights of members, voting and poll, proxies.

12, Directors, their appointment, remuncration, qualifications, powers and proceedings of
Board of directors. B

13.  Manager or Secretary.

14.  Dividends and reserves.

15, Accounts, audit and borrowing powers.

16.  Capitalisation of profits.

17.  Winding up.

Check Your Progress - I

Narrate the contents of articles

........................................................................................................................................................................

183 ' DOCTRINE OF CONSTRUCTIVE NOTICE: -

You now know that the Companics Act requires the objects and powers of a company 1o be
stated clearly in its Memorandum and that the Articles prescribe the regulations as to how the
company should conduct its affairs so as to attain these objects and the powers the directors have in
this regard. The Memorandum and Articles are registered with the Registrar of Companies in the
State where the company has its registered office. These and other special resolutions filed are
public documents open for inspection to any one on payment of a nominal fee (Sec.610).

* Accordingly, sharcholders as well as outsiders who wish to enter into a contract with the
company are able to find out from these documents with the Registrar what the exact powers of the
company and its directors are and what the limitations on these powers are. In other words, there
is the possibility that these persons have notice of the contents of these two documents. And they are
also expected to have a knowledge of the contents of the two documents before they enter into an
agreement. with the company. Not only are they expeeted to have seen the documents but they are
also expected to have understood their contents according to their proper meaning (Qak Bank.
Oil Co. Vs. Crum). This is known as ‘Constructive notice of the Memorandum and Articles.

Not only these two documents but also all special resolutions ‘passed by the company
{Sec.192) and particulars of changes (Sec.125) become public documents when they are duly
registered with the Registrar. An outsider is expected to have read and understood these also
properly.

18.4 'DOCTRINE OF INDOOR MANAGEMENT

The Doctrine of Indoor Management acts as a limitation to the Doctrine of Constructive
Notice. Though strangers dealing with a company are cxpected to know the provisions of jts



Memorandum and Articles of Association, they are not expected to find out whether everything with
respect to the dealing has been done in a regular fashion within the company. In other words, they
need not verify whether ‘indoor management’ has been properly carried out. This doctrine was
stated inthe judgement in the Royal British Bank Vs. Turquand case. In this case, the directors gave
a bond to Turquand. They were entitled to issue bonds provided they were authorized by a special
resolution to do so. Turquand assumed that the special resolution had been passed though in fact it
had not been. The Court held that Turquand could sue on the bond on the ground that he could
assume that the resolution had been passed. He need not verify the internal proceedings of the
company. To quote the judgementin a similar case, Lakshmi Rattan Cotton Mills Vs. J.K. Jute Mills
Co. Ltd. “The passing of such a resolution is a mere matter of indoor or internal management and
its absence under such circumstances cannot be used to defeat the just claim of a bonafide creditor,

The rule of indoor management is based on public convenience and justice. No doubt the
Memorandum and Articles are public documents and so they are open to Inspection by everybody.
But the details of internal proceedings are not open to public inspection. So, outsiders may not
know what has or has not taken place within the doors of the company. Considering the company’s
creditors, in particular, they are already handicapped since the company has limited liability. And their
position would be worse if this doctrine of indoor management is not applied.

Exceptions to the doctrine of Indoor management: The doctrine of indoor management
would not protect the rights of a person dealing with a company in the following circumstances; (i) if
he has notice of irregularity within the company; (i) if he has been negligent; (iii) if the officers of
the company had committed forgery; (iv) if or they had acted beyond their authority.

Firstly, regarding knowledge of an irregularity, the following is acase in point. InT.R. Pratt
(Bombay) Ltd. VS. E.D.Sasson & Co. Ltd. case, Company A lent money to company B onmortgage
of its assets without complying with the procedure laid down in the Articles. The directors of the two
companies were the same. So, the court held that the lender company A had notice of the
irregularity (what is known to the directors is known: to the company), and hence the mortgage was
not binding. Hence where a person dealing witha company has actual or constructive notice of
the irregularity as regards internal management, he cannot claim the benefit under the above
doctrine.

Secondly, regarding negligence, if the circumstances surrounding the contract are so
suspicious as to invite enquiry, the outsider dealing with the company should make the necessary
inquiries. If he had been negligent in this regard, he cannot claim the bencfit under the doctrine of
indoor management, '

Thirdly, when the transaction itself is void even initially, the doctrine of indoor management
does not apply. In Ruben Vs. Great Fingall Consolidated Co. case a share certificate was forged by
the company’s secretary. He then issued it to Ruben under the seal of the company in return for the
money advanced by Ruben. The Court held that Ruben had noright as shareholder as the certificate
was forged.

_ Fourthly, when an officer of the company like a branch manager acts on behalf of the
company, the outsider should find out if the officer has the authority to do so. He cannot assume thac
the Articles would have delegated him the necessary power.

Check Your Progress - 3

Explain the exceptions to the Doctrine of Indoor Management.

......................................................................................................................................................................
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18.5 ALTERATION OF ARTICLES

Sec.31 of the Companies Act gives very wide powers to a company to alter or add to its
Articles. The alteration or addition is done by passing a special resolution. The copy of the special
resolution altering the Articles shall be filed with the Registrar within thirty days of its being passed
{Sec.40). Every copy of the Articles issucd thereafter shall include a copy of the special resolution.

In the case ofaltering the Articles so as to converta public company, however, the alteration
has to be approved bythe Central Government. In other cases of alterations merely passing aspecial
resolution would do. In the above case, the company should file with the Registrar a printed copy
of the Articles as altered within one month from the date of receipt of the government approval
(Sec.31(2A)).

According to Sec.31 of the Companies Act, an important limitation to the alteration of
"Articles is that it should be “subject to the provisions of this Act and to the conditions contained
-in the Memorandum™. In other words, an alteration of the Articles must not be inconsistent with
or go beyond the provisions of the Companies Act. And it must not conflict with the provisions of
the Company’s Memorandum. If the alteration goes against ecither the companies Act or (he
Memorandum, the alteration of the Article will be wholly void and inoperative. In the case of a conflict
between the Memorandum and the Articles, the Memorandum always holds good.

The alteration of an Article must not also sanction anything illegal,

Further, an alteration of the Articles should not in any way increase the liability of the existing
members to contribute to the share capital of the company or otherwise pay money to the company
unless they agrec in writing before or after the alteration is made. But if the company is a club
or association, the Articles may be altered to raise the subscription or charges.(Sec.38).

The above are statutory limitations upon the power of a company to alter its Articles, In
addition, there are certain other limitations prescribed by judicial decisions. They are as follows :
(i) Alterations should not oppress or constitute a fraud on a minority of sharcholders; and (ii) the
alteration should be made bonafide for the benefit of the company as a whole.

A case to illustrate the first limitation is Brown VS. British Abrasive Wheel Ca. The majority
of share holdersin this case held 98% of the share capital and the minority 2%. The ¢~ pany passed
a special resolution that a sharcholder, upon the request of the holders of nine-tenths of the issued
shares shallbe bound tosell and transfer his shares to the nominee of such shareholders at a fair value.,
The court held that the alteration of the Articles by this resolution was not for the benefit of the
company as a whole but for the benefit of a majority only. The Court granted an injunction restraining
the company from carrying out the resolution.

A case to iHlustrate the second limitation is Sidebottom Vs, Kershaw, Lesse & Co. Here, a
private company altered its Articles in such a way as to give the directors the power to compel any
member who carried on business in competition with the company to transfer his shares at their full
value to a nominee of the directors. Sidebottom held a minority of shares and the directors held a
majority of shares, But he was carrying on such a competing business. He voted against the resolution,
and then went to the Court asking it to declare the alteration void. The Court held the alteration valid
in as much asit was made bonafide and in the interest of the company as a whole. Here, a member was
competing with the company with the advantage of getting knowledge about the company’s business
from his membership, and hence getting rid of his membership was in the interest of the company, the
question of the majority oppressing the minority was irrelevant here.

The Articles may be altered with retrospective effect also. Some members amy suffer a
detriment because of such alteration, but the alteration is valid. In Allen Vs. Gold Reefs of West Africa
Ltd, the Articles of he company gave it a lien on all shares ‘not fully paid up’. X was the only sharcholder
who had fully paid shares. He also owned money to the company for calls due on other shares held by
him. After his death, the company altered the Articles so as to give it a lien on fully paid shares also.




* The Court held that the alteration was to the benefit of the company as a whole. It was held valid though
it was retrospective and to the disadvantage of X. '

Thus you will find that subject to the above limitations, the power of a company to alter its
‘Articles is very large. A company cannot have an Article which says that its Articles cannot be altered.
The power of altering the Articles belongs to the company only; neither the Government nor the
Court can alter the Articles of a company. Even if there is a clerical error in the Articles, it can be
corrected only by the company by passing a special resolution.

_  When either the Memorandum or the Articles are altered, every copy of the document
concerned issued after that will have to include the alteration (Sec.40(1)).

The Memorandum and the Articles are available for inspection by the public at the Registrar’s
office (Sec.610). Members will also be supplied a copy by the company on payment of a fee of one
rupee, within seven days of the requisition by the member (Sec.3%(1)).

18.6 SUMMING UP

The articles contain rules and regulations for the internal management of the company. A
Public company may or may not have the articles. However a public company limited by guarantee
or.a private company limited by shares shall file with the registrar, the articles for registration along
with the memorandum,

Contents of Articles:

a) Share capital, rights of sharcholders, variation of these rights, payment of commission and
share certificates.

b) Lien on shares, calls on shares, transfer of shares, transmission of shares, forfeiture of
shares, conversion of shares into stock and share warrants.

¢)  Alteration of capital.
d) General meetings and proceedings, voting rights of members, voting and poll, proxieé.
¢)  Directors; appointment, remuneration and qualifications; powers and proceedings of Boards.
3] Appointm;:nt of Secretary or Manager.
2 Accounts, audit, borrowing powers, reserves and surpluses and capitalisation of profits.
h)  Winding up.
Doctrine of Con.;*tmctive Notice:

 Memorandum and Articles are public documents. They are open for inspection. Every person
concerned shall be presumed to know the contents.

Doctrine of Indoor Management:

Though every person concerned is bound to read this articles of the company, he is not
authorised to enquire into the internal management of the company to know whether it is being
conducted according to the articles of the company or not. An outsider is entitled to presume that the
directors are acting alwfully in all respects.




18.7 CHECK YOUR PROGRESS: MODEL ANSWERS:
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1. Contents of Articles,
a) Share  capital, rights of sharcholders, payment  of commission, share certificates.
b} Licn on shares. '
) Calls on shares.
d) Transfer of sharcs,
€) Transmission of shares.
For-fcitures of shares,
£) Conversion of shares into stock, share warrants.
h)  Alteration of Capital.
i) General Mectings and proceedings, voting rights of members, proxies.
Directors appointments, remuncration cte, '
k) Accounts, Audit, Borrowing powers, dividends and reserves, capitalisation of profits,
1) Winding up.
2, In the following cases a person cannot  claim protection under the doctrine of Indoor
management.
a) Knowledge of irrcgularity.
b) Negligence, © ,- 7
¢)  Forgery, LT
d) I he acted beyond his authority.
18.8 - MODEL EXAMINATION QUESTIONS:
A, Answer the following in 15 lines each;
1. Explain the term “constructive nolice’ with respect o the memorandum and articles of a
company, .
What should a member of a company do to get a copy of its memorandum or articles?
Answer the following in 30 lines each:
Define Articles of Association. Explain the importance of the Articles.
What is the legal effect of the Articles between the company and interse?
Enumerate the contents of articles.
What do you understand by Doctrine of fndoor Management? Explain the exceplions.
Howare the articles of a company altercd and what are the powers andlimitations of acompany
to alter?
18.9 RECOMMENDED BOOKS
L S.M.Shah: ‘Lectures on company Law’
(NM Tripathi ltd., Bombay).
2. Gulshan §§.: ‘Principles of Compiny Law’
. & (S.Chand & Company, New Delhi).
Shukla M.C,
3. Buichaindani, K.R - ‘Business Law’
(Himalaya publishing housc, Bombay)
4, Kapoor, N.D.: ' ‘Elements of Coimpany Law’

(5.Chand & Sond).




18.10 GLOSSARY:

. Bankruptcy:

bonafide:
Capitalization of profit:

Charge:
Complementary:
Constructive notice:

Dividend being paid out of capital:

Forfeiture: cancellation;

Lien:
Poll:

Stock:
Winding up:

insolvency, situation in which a person is unable to pay back
his debts.

in good faith (opposite is mala fide)

issuing bonus shares to sharcholders out of accumulated
profits of the company.

mortgage on assels

that which completes another

a situation in which it is inferred that a person has notice
or knowledge of a thing; virtually having knowledge.
dividend being paid to shareholders when the profit of the
company is not adequate for it.

losing the sharc as a penalty for not paying the moneys called
on the share.

right to keep a thing for money’s due.

method of voting in a meeting using ballot papers (not by a
show of hands or voice vote)

shares fully paid up and not divisible.

liquidation, closing down of a company.
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190 AIMS ANI? OBJECTIVES

This unit aims at discussing the importance and conte its of prospectus and the meaning of
mis-statements in a prospectus, the persons - responsible, their legal position, rights  of
investors, and the statement in licu of prospectus.

At the cnd of this Unit you will be able to
reconise the importance of prospectus,
describe the contents of prospectus,

identily the legal position of the persons who issued the prospectus, and

cxplain the statement in lieu of prospectus.

19.1 INTRODUCTION

Once a company obtains the certificate of incorporation, in order (o finance its activities,
it nceds capital. This capital is raised by the issuc of a prospectus inviting applications for the
subscription of shares and debenturcs from public. The prospectus must state accurately all the
- relevant facts,

192 THE PROSPECTUS AND ITS REGISTRATION

Definition; Sec.2(36) defines a prospectus as “any  document described or issued as a
prospectus and includes any circular, advertiscment or other document inviting deposits from the
public or -inviting offers frgm the public for the subscription or purchase of any shares in, or
debentures of a body corporate.

A prospectus is an advertisement and an invitation issucd (o the gencral public making an offer
toselisharcs or debentures to them or 1o take deposits from them, To determine whether a document
is a prospectus or not we have to sce whether there is an ‘invitation’ to the public and whether the
document has been issued ‘o the public’. These will depend on the circumstances of the case.




Signing the Prospectus: According to Sec.55,a prospectus should be dated. This date istaken
as the date of its publication. In the case of a proposed company, the prospectus should be signed
by the proposed directors or their agents authorized in writing. In the case of an existing company,
the prospectus has to be signed by every person named therein as director or proposed director
or by his agent authorized in wriling. '

Registration of prospectus: Before issuing a prospectus 1o the public, the company should
deliver a copy of it to the Registrar of Companies for registration (Sec.60). The registration
should be made on or before the date of the prospectus, afier the copy filed is signed by all the
directors. The prospectus must state that its copy has been delivered to the Registrar for registration
(Sec.60(2)). It must also state that the necessary documents and consent of experts have been attached
to or endorsed on the copy so delivered,

The following are the documents that must be attached to the copy of the prospectus delivered
for registration:

1. Consent of the =xpert to the issue like an engineer, valuer or accountant, if areport by the expert
is to be published,

2. A copy of every contract appointing or fixing the remuneration of the Managing director
OT manager. g

3 Copy of ali material contracts entered into withiy, .wo years before the date of the prospectus

(not contracts entered into in the ordinary course of business).

4, When the persons making the reports relating to the profitsand losses, and assets and liabilities
in respect of a business to be acguired have made adjustments to them, a signed statement by
them stating the adjustments and the rcasons for them.

5. The consent in writing of the person named in the prospectus as auditor, legal adviser,
attorney, solicitor, banker or broker to act in the respective capacities.

6. Consent of directors under Sec.266.
7. Copy of the underwriting agreement, if any.

The prospectus must be issued fo the public within 90 days of the date on which a copy of it
was delivered for registration, If the prospectus is not delivered for registration or is issued without
the necessary documents or the consent of experts filed, the company and every person who is
knowingly a party to the issue of the prospectus are punishable with fine that may extend upto Rs.3000.

The object of registering the prospectus is obvious. An authentic record of the terms and
condi ions of the issue of shares and debentures is available at the Registrar’s office so that the
general public can refer tc © Also, responsibility for mis-statements can be: pinpointed.

Checl: your progress - 1

1. Define the prospectus.

....................................................................................................................................................................

193 CONTENTS OF PROSPECTUS

Sec.56 says that the prospectus should contain matters listed in Part I of Schedule II of the
Companies Act. It also states that the prospectus should set out the reports listed in Part 11 of the




same schedule, The mattes to be specified and the reports to be set out in the prospectus are '
_summarized in the following paragraphs, '

10.
11.

12.
13.
14,

15.

16.

Matters to be specified: The following are the matters to be specified in the prospectus:

-(a)  The main objects of the company.

(b)  The names, occupations and addresscs of the signatories of the memorandum and the
number of shares subscribed by them.

Number and classes of shares, the nature and extent of the interest of the shareholders in the N
property and profit of the company. ' ’

Number of Redeemable preference shares intended to be issued, their date of red'emption,
or the period of notice required for redemption, and the proposed method of redemption.

Number of shares fixed by the Articles as the qualification for a director.

Names, occupations and addresses of directors and managing director and the terms of their
appointment and remuneration and compensation for loss of office.

Where shares are offered to the public for the first time,the time of opening of the
subscription, amount payable on application and allotment, and the minimum subscription
onreceipt of which the directors may proceed to allot shares. In the case of subsequent offer
of sharcs, details should be given of the amount offered for subscription on each previous
allotment made within the two previous years, thc amount actuaily allotted and the amount paid
up on those shares, ' ' '

Particulars of any option or preferential right proposed to be given to any person to subscribe
for shares. ' '

Particulars regarding the number and type of shares or debeniures that were agreed to be
issued within the two preceding years for consideration other than cash, together with details
of the consideration.

The amount of premium if any on egch share,

Names of underwriters, and the opinion ofthe directors that the resources of s underwriters
are stfficient to discharge their obligations.

Names and addresses of vendors of property acquired by the company and the amount paid
or payable in cash,sharcs or debentures to cach vendor and the payment for goodwill.

Name, description, address and occu pation of any promoter or officer of the companyto whom
commission was paid within the two preceding years for subscribing or agreeing to subscribe for
any shares or debentures or for underwriting them, the amount - paid and the rate of
commission. |

The amount or estimated amount of preliminary expenses and the persons by whom any of
the expenses have been paid or are payable.

Any amount of benelit given within the two preceding years to any promoter or officer and the
consideration for giving the benefit.

Details of contracts relating to the appointment and remuneration of the managing director,
and manager, and of every other material contract (thatis, a contract that is likely to influence
the judgement of an intending purchascr of shares, €-g. a confract or purchase of a business by
the company),

The nature and extent of the interest of every director or promoter in the promotion of the
company or any property acquircd by the company within two years before the issue of ‘the
prospectus,




| Rights of members with respect to voting, capital and dividends for different types of shares
and restrictions on members regarding attendance, voting, speaking at meetings and share
transfer.

18.  The length of the time over which the company has been carrying on business and the length
of time over which business was carried on by the firm that is proposed to be acquired by the
company.

19,  Particulars of capitalization of profit of subsidiaries of the company and particulars of surplus .
arising out of revaluation of assets of the company itself during the two preceding years.

20. Names and addresses of auditors, if any, of the company.

21, A reasonable time and place at which copics of all balance sheets and profit and loss accounts
may be inspected. '

Reports to be set out: The following are the reports to be set out in the prospectus.

1. The Auditor’s Report must deal with the profits and losses of the company for cach of the
five preccding years. It should also deal with the asset - liability, positions as on the last date
towhich the accounts of companywere made up. If the company has subsidiaries, the Auditor’s
Report must deal with the matters given above with respect to the subsidiaries.

2. If the funds raised with respect towhich the prospectus is issued, are to be used for purchasing
abusiness, areport by qualified company accountants on the profits and losscs of that business
for the preceding five years and its asset - Liability position on a date not more that 120 days
before the date of issue of the prospectus, should be set out in the prospectus.

The prospectus should also state that its copy has been filed with the Registrar and that the
consent of the Central Government has been obtained as required under the Control of Capital
issues Act, 1947,

According to Sec. 56(3), every application form issucd for shares or debentures should be
accompanied by a prospectus except in the following cases. These exceptions arc when the invitation
to take shares or debentures is made to an underwriter or to exisling members or debenture holders
only or when the shares are not offered to the public, or where the shares and dcbentures offered
are in all respects uniform with shares or debenturcs already issued and quoted in a recognized stock
exchange. In these cases, either the public are not involved or the intending investor already has the
necessary information about the company or he can judge the true value of the share or debenture -
as reflected in the stock exchange prices.

194 MIS- STATEMENTS. IN PROSPECTUS

194.1 THE GOLDEN RULE : By issuing a prospectus a company invites the public to buy its
shares and debentures. The prospectus has to say what the company proposes to do with the funds
raised and what its prospects are. It is therefore fair that the prospectus should state all material facts
and should state these facts fully and accurately. Those who frame the prospectus should avoid both

the non-disclosure of important and relevent facts and the mis-statement or imperfect disclosure of
material facts.

The above golden rule for framing the prospectus was laid down in the casc New Brunswick
& Canada Railway and Land Company vs. Muggeridge as follows: :

“Those who issue a prospectus.....a. are bound to state every thing with strict and
scrupulous accuracy and not only toabstain from stating as fact that which is not so, but limit no one
fact within their knowledge, the existence of which might in any degree affect the nature or extent
and quality of the privileges and advantages which the prospectus holds out asinducement to take

shares”.




Suppose that the above golden rule is not practiced and that there has been a mis-statement
or omission of material information in a prospectus; Suppose this has induced a shareholder
to purchase shares of the company, and he suffers. a loss thercby. What are the remedies open to him?
firstly, he can rescind {repudiate) the contract of subscribing for the shares of the company when he
comes to know of the fact of mis-statement or omission of material facts. He can ask the company to
rcpay his money with interest. If the company docs 1oL, he can go to acourt 1o enforce the recission
of the contract and repayment. Secondly, he can claim damages from the company for deceit under
the general law. Thirdly, he may procecd against the directors, promoters or experts for damages
Or compensation under the company law. In addition to the above, a person who authorises issue
of a prospectus containing an untruc statcment has a criminal liability also and is punishable with
imprisonment and/for fine under sec.63 of the Companies Act.

19.42 RECISSION OF CONTRACT : This is done under the general law. If a person takes
shares in a company on the faith of statemenls in its prospectus, and if he finds that the statements are
false or fraudulent or if some matcrial information has been withheld, he can apply to a court for
rescission of the contract of takingthe sharcs. As the contract isrescinded, he will have to surrender
his shares, and the company will remove his name from the Register of Members and repay the
moncy paid by him with inlcrest. But he should apply for recission within a reasonable time and
belore the company goes into liquidation (Shiromani Sugar Mills Ltd. vs. Debi prasad),

For the contract of taking shares to be rescinded, when there is a mis-statement in the
prospectus, the following conditions should be satisfied. Firstly, the statement in the prospectus
relicd upon must be a material fact. A fact is material ifit is likely to affect the judgment of a
reasonable man to buy or not 1o buy the shares. Sccondly, the mis-statcment must have induced the
sharcholder to take the shares. Thirdly, the statcment must be untrue. Fourthly, rescission should
be possible.

1943 CIVIL LIABILITY UNDER GENERAL LAW : Sec. 17 of the Indian Contract Act
“defincs fraud’. If a person suggests a thing as a fact which is not true, or which he does not believe to
be true, orif a person actively conceals a fact that he knows or believes in, he commits a fraud. On this
basis, any person responsible for issuing a prospcctus is liable if he makes therein a mis-statement
Or omits a material fact, for thereby he deceives a shareholder who relies on it to buy his shares. Such
a person will be liable when he makes a statement which is false (a) knowingly, or (b) without belief
mitstruth, or (c) recklessly, not caring whether it was truce or false, and the statement kas been acted
upon by the sharcholder. Here, the sharcholder may use the directors for danrages,

But ‘the directors will not be liable for making false statcments in the prospectus if they
honestly belicved them to be true. In Derryvs.peeck, a lramway company had the power to run horse.-
drawn trams. Under the special Act incorporating the company it could use steam power to run
the trams with the consent of the goverament. The company issued aprospectus that it has the right
Lo use steam power instead of horses. Peek took shares in the company on the strength of this
statement. But the Government Board of Trade refused its conscat, and (he company was wound up,
Peek sued the directors for damages for fraud. But the Court held that they were not liable since they
belived it honestly to be trye. They were honestly under the impression that once the Act of
parliament authorized the use of steamn, the consent of the Board of Trade was a settled matter,

19.4.4 CIVIL LIABILITY UNDER COMPANY LAW Dircetors, promoters and others who
have authorised the issuc of 2 prospectus are ltable for damages for mis-statements in it (under Scc.62)
and for non-compliance with the provisions of See. 56 with respect to the matters to be disclosed in
the prospectus.

These persons have to pay compensation under Sce. 62 (o any person who subscribes 1o sharcs
or debentures on the faith of the prospectus for loss or damage meurred by him by reason of any
untruc statement in the prospectus. However, a director, promoter, elc would not be liable if he
proves the following: (1) That he had withdrawn his consent before the jssue of the prospectus
and it_had been issued without his authority or consent; (2) that when he was aware of its issue
without his knowledge or consent he had given forthwith reasonable public notice that it was so
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_issued; (3) that he was unaware of the untrue statement and on his becoming aware of it hie had’
* withdrawn his consent to the prospectus and had given reasonable public notice of the withdrawal
. ofhis consent; (4) that he had reasonable ground to believe that the statement was true; o (5) that
the statement was that of an expert competent to make it who had given consent for stating it in the
prospectus. '

Usually the damages in such cases would be the difference between the price paid by the
shareholder and the market price of the shares.

You have already read the list of things to be mentioned in the prospectus as per Sec.56. If
any such matter has been omitted, it gives rise to an action for damages at the instance of a
subscribér of shares who has suffered loss thereby. Sec.56(4) implies that the directors will be liable
to pay. But a director would not be liable if he did not know of the matter not disclosed or if the non-
compliance arose from an honest mistake of fact on his part or if the Court feels that the non-
compliance was not material.

19.4.5 CRIMINAL LIABILITY : The criminal liability of any person who authorizes the issue
of a prospectus may arise under Sec.63 and 68 of the Companies Act when the prospectus contains
anuntrue statement, Sec.63 states that such personis punishable with imprisonment upto two years
- and/or a fine upto Rs.5000. However, he will be acquitted if he proves that the statcment was oot
material or that he had reasonable ground (o believe upto the time of the issue of the prospectus that
the statement was true.

Sec.68 says that a person who knowingly or recklessly makes a statement, promisc ot forecast
which is false, deceptive or misleading, conceals dishonestly malerial facts, induces or attempts
to induce another person to enter into or to offer toenter in any agreement for acquiring, disposing
of, subscribing for or underwriting shares, or debentures.....shall  be punishable with
imprisonment upto five years and/or fine upto Rs.10,000. :

" Check your progress -2
Who are liable for mis-statements in a prospectus?

19.5 STATEMENT IN LIEU OF PROSPECTUS

Suppose a public company does not invite the public tosubscribe for its shares or dcbentures,
but arranges to raise money from private sources. According toSec.70sucha company has to deliver
to the Registrar a statement in lieu of the prospectus at least three days before allotting its shares
or debentures privately. (in licu of = in the place of). This statement shiould contain information
required to be disclosed by Schedule ITof the Companics Act. The statement shall be signed by every
person named in it as dircctor or proposed director or by his agent in writing, The statement in lien
of the prospectus would actually contain almost all the matcrial particulars and reports as the
prospectus.

An untrue statement in the statement in licu of prospectus will make any person whao
authorizes its delivery to the Registrar punishable with imprisonment Upto {wo years and/or [ine
of Rs.5000, unless he proves that the statement was immatcrial or that he reasonably believed it to

be true.




196 ADVERTISEMENT FOR PUBLIC DEPOSIT

“ofthe rules will also lead to a fine on the company of not less than an amount equal to the deposit
accepted. Issuing an invitation to make deposits in contravention of the rules is punishable with fine
of not less than Rs.5000 and not more than Rs.1lakh. The officer of the company who isin default
is also punishable with imprisonment and fine,

Sec.58B provides that all provisions in the Companies Act relating to a prospectus shall, so
far as may be, apply to the advertisement to invite public deposits.

The form of the advertisement is prescribed by the rules framed by the Government,

18.7 SUMMING UP: -

Any invitation to the public to subscribe for shares or debentures of the company is a
prospectus. Every public Lid., company will raise capital through prospectus, The provisions of
prospectus do not apply to a private company since it is governed by three restrictions under section
3(i) of the Act.

The prospectus must staté the matters specified in pai* T of Schedule 1T and contain reports
specified in Part I1 of Schedule IT subject to the provisions contained in Part 11T of Schedule II, The
Prospectus shall be dated, which will be taken as the date of publication, Copy of the prospectus shall

Mis-statements:- The company must observe the Golden Rule: The prospectus must not state
any mis-statements and not omit any material facts. The persons responsible for the issue shall be
punished uader the Company Law for the mis-statements. The liability may be civil or criminal,
However a director or promoter may not be liable if he /she proves that

1) he withdrew his consent before the issue of prospectus,

i) - the prospectus was issued without his knowledge,

i)  he withdrew the consent after the issue but before the allotment;

i¥)  he had reasonable ground to believe that the statement was true;

v) the statement was that of an expert competent to make it who had given consent for
stating it in the prospectus.

Statement in lie of prospectus: A company having a share capital and not issuing a prospectus
Or a company which has issued g prospectus but has not proceeded to allot any of its shares, shall
not allot its shares unless at least 3 days before the allotment of shares or debentures, it has filed

with the Registrar of Companies, a statement in lieu of prospectus.

19.8 CHECK YOUR PROGRESS: MODEL ANSWERS

1 Prospectus is the document from which an investor can examine the status of a company.

Section 2(36) defines prospectus as ‘any document described or issued as prospectus and
mcludes any notice, circular, advertiscment or other document inviting deposits from the
.. public or imviting effers. from thepublic for the swbscription o perchasc of any shares or,
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i) Every person who is a director of the company at the time of the issue of pioépedus. _

2.

i)  Every person who has authorised himself to be named andis. named in the prospectus
either as a direclor or as having agreed to become a director, either immediately or
after an interval of times.

iy  Every person who is a promoter of the company;and _

iv)  Every other person who has authorized the issue of the prospeetus.

199 MODEL EXAMINATION QUESTIONS:
A. Answer the following in 15 lines each:
1. Explain the statement ‘in lieu of prospectus .
2. What documents should be attached to the prospectus COpY delivered for registration?
3 What conditions should be satisfied when the contract for taking shares in a company is to be
resumed? ’
4,  Whatisan advertisement for public deposits? What does the company law say about it?
B. Answer the following in 30 lines each:
5. Define prospectus. What are the contents of a prospectus?
6. Explain mis-statement. What remedy is legally available toa subscriber for shareswhen he
had lost by relying en mis-statements in the prospectus?
7. Discuss the civil liability of directors for mis-staiements in the prospectus
8. Discuss the criminal liability of directors for mis-statements in the prospectus.
19.10 RECOMMENDED BOOKS
1. S.M.Shah: ' ' ‘Lectures on company Law’ i
(NM Tripathi ltd., Bombay).
2. Gulshan S$S.: ' ‘Principles of Company Law’
' & (S.Chand & Company, New Delhi).
Shukla M.C. - o -
Bulchamdani, K.R. “Business Law’, o :
(Himalaya publishing housc, Bombay)
4, Kapoor, N.D.: ‘Elements of Company Law’
_ ! (8.Chand & Sond).
i9.11 GLOSSARY
Civil liability: i ' The term ‘civil’ relates to private ri_ghts, mostly. When a
person has to do something to satisfy the private rights of
another person, it is the former’s civil liability e.g. damages
_ for compensating the loss incurred by the other person.
Criminal Liability: . : Punishment for an offence under law, usually fine or impris-
' onment, that has to be faced by a person or what he did or -
did not do. : a :
Rescind: cancel.
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UNIT-20: ALLOTMENT OF SHARES
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20.0- AIMS AND OBJECTIVES

Once you read this unit you are expected to

*"  explain the term underwriting of shares -

distinguish between underwriting commission and brokerage - -
* explain the term minimum subscription

describe the term minimum subscription

describe the general provisions for allotment of shares, and

L F identify the restrictions on allotment of shares,

20.1 INTRODUCTION

A company issues shares and debentures for subscription by prospective investors. The
legal provisions regarding underwriting commission- and brokerage are explained. Unless a
company receives applications for minimym subscription, it cannot allot any of its shares to the
- applicants,

202 UNDERWRITING OF SHARES

Underwriting is an agreement (o take shares. If the public fail to subscribe for them. A
cOmpany may pay the commission to any person who has agreed to subscribe for any shares or
debentures of the company. Such a payment of commission is called ‘underwriting commission’.
The person to whom the com mission is paid is called the ‘under writer’.




—

£

(Sec.76(1)). But thisis subject to the following conditions:(1) the payment of the commission should
be authorized by the Articles of Association. (2) The Commission paid should not exceed 5 percent
of the issue price of the shares. In the case of debentures, it shall not exceed 2 1/2 percent of their

issue price. The amount commission shall also not exceed the amount authorized by the Articles.

Brokerage: The conditions above do not cover the payment of brokerage on the issue of
shares and debentures. Sec.76(3) permits a company to pay such brokerage as has hither to been
lawful for the company to pay. Brokerage is fhe commission or percentage paid to abroker on the
(ransactions negotiated by him. Brokerage is paid to stock-brokers. These brokers are members
of stock exchanges in different cities. The commission is payable only on those shares subscribed
through he concerned broker. Brokerage can be paid at the rate normally paid by companies. It
is not necessaryto look into the Memorandum or Articles of the companyto find out if it has the power
to pay brokerage on shares. '

Distinction between underwriting commission and brokerage: The two commissions, namely
underwriting commission and brokerage can be distinguished as follows: (1) The underwriter assures
that the shares and debentures issued would be taken up by him if the public do not take them. The
broker does not give any such undertaking. He just acts as a middleman between the company and
the prospective shareholder. (2) The usderwriting commission is paid on the entire issue
underwritten. Brokerage is paid onthose shares whose subscription is procured by the broker. (3)
The underwriting commission shall not exceed 5% of the issue price of sharcs and 21/2 % of that
of debentures offered to the public (Sec.76 (4A)). Brnkerage may be paid even for shares and
debentures taken up by private sources. (5) The Auticles should authorize the payment of
underwriting commission. Brokerage is payable even if the Articles are silent about it. (6) The namie,
address and occupation of the underwriter has to be disclosed in the prospectus, ‘but details about
the brokers need not be so disclosed. '

The underwriting commission be paid even out of capital (that is, it may be paid even if the
profits are not adequate to cover it) (Madan Lal Fakir Chand Vs. Shree Changded Sugar Mills Ltd).
The rate of underwriting commission agreed upon of paid shall be disclosed in the prospectus or the
statement in lieu of prospectus as well as the number of shares and debentures underwritten by
the underwriters. A copy of the contract with the underwriters has to be delivered to the Registrar
along with the prospectus or statement in lien of prospectus. '

Check your progress - 1
L Explain the meaning of underwriting.

........................................................................................................................................................................
........................................................................................................................................................................

1. What is the distinction between under-writing commission and brokerage?

........................................................................................................................................................................

203 MINIMUM SUBSCRIPTION

We have seen that a new public company just incorporated,wishing to raise its share
capital from the public, issues a prospectus. The prospectus states the quantum of the total share
capital issued and the amount considered as “minimum subscription”.. Unless this ‘minimum’ is
subscribed by the public, that is, unless members of the public apply to the company to take up
shares at least upto this minimum amount, the company cannot allot sharesto the public and cannot .
commence business. In fact, no allotment of shares can be made unless the amount stated in the
prospectus as the minimum subscription has been applied for and the sum payable on application for
the amount so stated hasbeen paid to the company and received by it. Allthe moneyis received from




1) the purchase price of any property purchased or to be purchased which is to be paid partly
or wholly from the proceeds of the issue; .

2) the preliminary Cxpenses payable by the company and underwriting commission;

3) the repayment of moneys borrowed by the company for the abave purposes;

4) working capital; anqg _

5) any other expenditure, stating the nature, purpose and estimated amount jn each case.

The minimum subscription should be calculated only in terms of the shares subscribed of and
paid for in cash (Sec.69(2)). ' :

totals only Rs.10 lakhs, it is 8ross under-capitalization, It i unfair to force an applicant for shares 1o
participate in such an issue. Also, creditors have to be protected by ensuring that 2 public limited
company does not make any commitments to outsiders if it is thys grossly undercapitalized,

204 ALLOTMENT OF SHARES;

In Unit 1, you have read about the general principles related to offer and acceptance’in the
law of contracts. These principles wilj apply for the allotment of share also, In this coniract,the
Prospectus is published initially, Ap intending subscriber gets it along with an application form, He
fills it up, Signs it and sends it to the company along with the application money - the part of

The term ‘allotment’ is not defined in the Companies Act. But jt has been defined jn court
decisions, In $rj GopalJalan & Co, Vs, Calcutta Stock Exchange Association Ltd, allotment of shareg
-was defined as “the appropriation out of the previously unappropriated capital of the company, of
acertain number of shares tq a person. Tillsuch allotment, the shares do notexist. Itis on allotment
that the shares come into existence”,

Thus allotmenj isthe acceptance of the offer by Prospective sharcholder to take unappropriated
sharcs.(Sec.41(2)). ‘

201




, Communication: Allotment is legally complete when the allotment is communicated to the
applicant for shares, that is, when the company posts the letter of allotment sufficiently stamped
and addressed. Thisisin accordance with Sections 4 and 5 of the contract Act 1872. Evenif the letter
so posted-islost, the allotee is lable as shareholder and has to pay the calls made (Household Fire
Insurance Co. Ltd.Vs. Grant, and Dunlop Vs. Higgins).

Absolute andunconditional allotment: No conditions should, be attached to the allotment. But
if the application is conditional and the condition is not fulfilled, the applicant isnot bound to take the
shares allotted. And the allotment must be made in accordance with he provisions of the Articles.
In Ramanbhai Vs. Ghasi Ram, Ramanbhai applied for shares ina company on condition that he be
appointed as abranch manager of the company., Shares were allotted to him but he was not appointed
. as branch manager. The court held that he was not bound by the allotment.

Revocation: An applicant canrevoke his offer to take shares in acompany at any time before
it is accepted, that is, before the .allotment letter is posted to him. In the National Savings Bank
Association case, 4 person applied for shares in a company. The letter of allotment was sent 10 the
company’s agent for delivery by hand to the person. After the allotment but before the letter of
allotment was delivered to him, he withdrew his application. The court held that he was not a
sharcholder in the company. Similarly, an allotment may be withdrawn by the company before the
letter of allotment is received by the applicant. :

Check your progress -2

. What are the general provisions for the allotment of sharcs?

.......................................................................................................................................................................
......................................................................................................................................................................
......................................................................................................................................................................

......-......A......-..-......‘....-......-.-....-.a-......-....-......n-...-..; ......................................................................................

205 RESTRICTIONS ON ALLOTMENT

Private offer: Take a public company having a share capital. Suppose it does not offer shares
or debentures to the public. Then ‘t need not issue a prospectus. But it should file a statement
in licu of prospectus with the Registrar for registration. This should be signed by every person
namedin it as director or proposed director. This statement shouldbe filed at least 3 days before the
first allotment. If the allotment is made in contravention of this rule, the allotment is irregular and
it can be made void, at the option of the allotee. Further, the company and every director wilfully
authorizing the contravention may be fined upto Rs.10,000 (Sec.70).

. Public Offer - First Allotment : Take a public company that offers shares to the public for the
first time. It has to file a copy of the prospectus with the Registrar for registration on Or before its
date of publication. It should be signed by every person who is named in it as director or proposed
director. Only when the amount stated in it as minimum subscription has been subscribed and the
~ application money thereon received in cash or by cheque should an allotment be made. The
application money should not be less than 5% of the nominal value of the share (Sec.69(3))- That
is, for a hundred rupee share, the money payable by the subscriber along with application should
be at least Rs.5. All the money received from the applicants shall be deposited in a scheduled bank.,
It shall be kept there until the certificate to commence businessis obtained. If this certificate hasbeen
obtained already, the money shall be kept in the bank until the full amount of minimum subscription
has been received (Sec.69(4)). If, after 120 days after the first issue of the prospectus, the above
conditions are not complied with, all the moneys received from the applicants for shares shall be
forthwith returned to them without interest. 1f any such money is not repaid within 130 days after the
issue of the prospectus, the directors shall be jointly and severally liable to repay it with interest at
6 percent per annum from the expiry of the 130th day (Sec.69(5))- '

-




- 1s issued

. Subls'eqtfer'r't allotment of shares: In the raseof Subséqq% allotment of shares “offered for
pubhc. subscription all (he restrictions abovéould apply except those relating to  minimym

subscription and deposit of application money in a scheduleqd bar_l'k_,.‘*:

SXETSy

. Arregular allogmens The first aliotment of shares will be irregular if there has been a violatig
of $.69 or §.70 €.g. when allotment made without receiving the minimum subscriptipn orif the
application money is less than 5 of the share’s nominal value or if the application money has not been
kept with the bank, orin the case of a private offer, no Statement in liey of Prospectus was filed before
allotment,

Opening of subscription list: The general procedure of allotment of shares when a prospectys

is as follows, According to $.72, no allotment shall be made ungj] the beginning of the fifth
day from the date ofissue of the Prospectus or on such Iater date as may be specified in the prospectus,’
This date is knowp as the ‘opening of the subscription ks, The day on which jt is first issued as 3
Tewspaper advertisement is usually taken as the date of first issue of the prospectus, if it is advertised
in the papers (Sec.72(2)). The object of giving a five day gap is to. allow sufficient time for
intending subscribers o study the prospectys and decide not 1o apply if they are not satisfied with

the-company and the officer committing defaui _Ar€ punishable with a fine that may extend upto
Rs.5000, '

8ec.72(3) however says that an allotment in contravention of $.72(1) and (2} 1s still valid though

pcrniissib_n_ has not been applied for before the tenth day after he issue of the prospectus, The
allotment will be void also if the permission has not heen granted before the expiry of 10 weeks from
the date of closing of the subscription lis(s (Sec.73(1)). If the stock exchange does not give the
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cither case, within 15 days of the expiry of the 10 weeks or date of refusal respectively, the company
cangoon appeal to the Central Government against the stock exchange. The Central Government

will give the stock exchange an opportunity to present its point of view and either direct the stock

cxchange to have the chares dealt in it or refuse the necessary permission. This is under Sgc.22 of
the Securities Contracts (Regulation) Act, 1956. :

When the permission for these shares to be dealt in the stock exchange has been refused,
the company shall forthwith repay without interest all moneys received from the applicants in
pursuance of the prospectus. If any such moneys are not repaid within cight days, the directors are
jointly and severally liable to repay them with interest at 12% per annum. However, a director will not
be liable if he proves that the default is not due {0 his misconduct or negligence (Sec.73(2))-

Where the permission requested for the shares or debentures (o be dealtinthe stock exchange
specified in the prospectus has been granted, the company shall repay any money paid by each
subscriber in excess of the application money on the shares allotted to him without interest within
8 days. Default in repayment will make directors liable to pay with interest unless they prove that
it is pot onaccount of any misconduct or negligence on their part (Sec.73(2A))- Thisis to discourage
companics from retaining the subscribers money for too long a period. :

The excess arises because a subscriber would have applied for more shares than he s allotted.
This excess money may be adjusted towards the money payable on allotment and the balance may
be repaid to the subscriber. If a subscriber is not allotted any shares, all the money received by him
is repaid to him. In the case of over-subscription, scheme of allotment is worked out in consultation
with the stock exchange by which applicants may be chosen by lots for allotment of shares, and they
may be allotted less shares than they had applied for.

All the application money in the case of the first public issue of shares has to be kept ina

separate bank account with a scheduled bank till the stock exchange permission is granted or the

" appeal against the stock exchange has been disposed of by the Central Government (Sec.73(3)) If
‘after stating in the prospectus that_ the necessary permission has been made or the permission
applied for has not beengranted, the money standing in the separale account shall be repaid to the
subscribers as stated (Sec.73(2)). If it is not done, the company and every officer of the compariy
who is in default will be punishable with fine that may extend to Rs.5000.

Summary of restrictions on allotment: Now we can summarize the sections 69, 70, 71, 72 and
73 providing the conditions_on allotment: '

Sec.69 prescribes the condition that alloiment shall not be” made without receiving the
minimum subscription. : )

Sec.70 prohibits allotment in the case of private issues without delivering the statement in
fieu of prospectus to the Registrar.

Allotment in contravention of Sec.60 and Sec.70 18 voidable under Sec.71:

Sec.72 prohibits allotment before the opening of subscription list. But allotment in
contravention of this section is valid though defective.

-

Sec.73 prohibits allotment of shares, for which the prospectus states that an application has
been made to the stock exchange, ill such permission is granted. Allotment contravening this section
is defective and void.

Return as to allotments : The return as to allotments is a statement to be filed by the company
with the Registrar. It shall be filed within 30. days of allotment. It should contain particulars
of shares allotted for cash (Sec.75(1]a) and those allotted for consideration other than cash
(Sec. 75[11b). : :

nccessary permission within the ten weeks, it amounts to refusal of permission (Sec.73(5)). In




Im ~ARAITTL A -

Sec.73 prol}:ibits .allotment of shares, for_which the préspectus states that an application —
the

ha.s beex, 'mafde to. ock exchange, till such permission is granted. Allotment contravening
this section is defective and void.

If shares have been issued at a discount, a copy of the resolution aufhorizing such issue and a
copy of the order of the Company Law Board authroizing the issue should be included in the Return
as to Allotment (Sec. 75(1)(c)).

made not only during the lifetime of the company but alse during its winding up. Suppose a
shareholder has taken shares of nominal value of Rs. 1000 and has so far paid Rs. 400 only on
application and allotment, The balance of Rs. 600 is a debt by him to the com pany. When at the time
of the winding up, the company requires it to pay its creditors, it can call him to pay its balance.

- The legal provisions relating to calls are as follows : (1) A call must be made under a resolution
of the Board of Directors (Sec. 292 (1)X(1). (2) The power to make calls should be exercised bonfinde
and for the benefit of the tompany {Lamb Vs. Sambas Rubber Co.). (3) The calls must be made
uniformly to all sharcholders holding the same type and class of shares. Suppose A and B hold equity
shares of nominal valye Rs.100 and Rs. 40 js called up and paid up, and another call for Rs. 30 is made,
it should be 1 call on both A and B and on the others who hold similar shares imilarly called up, and
all of them sholuld be called to pay the same Rs.30. If a call is amde on some of these shareholders and

Concerts Soceity). (4) The call must be strictly in accordance with the Article and must specify the
amount of the call, the time of payment and the place of payment, '

Callsin advance : If the Article permit, a com panymay accept a call in advance, That s, suppose
in the above example, A holds shares of nominal Value Rs.100 with respect to which Rs.40 alone
have been called up. Suppose A pays another Rs.30 or even the whole balance as of Rs.60 without
his being called Upon to pay. The company may accept such voluntary payment. However, A doeg
not get any more voting right than what he has for the called up value (that is Rs.40) of the share he

has taken.
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20,7 SHARE CERTIFICATES

What is a share? Share means a past of share of the capital of a company. The capital is divided
into certain units each of which is a share. There aré different types of shares like equity share {or
ordinary share) and the prefercnce share. These types of shares are described in detail in Lesson 22.
For example, the capital of a company may be Rs.100 crore consisting of one crore shares of Rs.100
ecach. One share holder may hold 10 shares, another may hold a thousand shares and soon. Each share
bears a number. Suppose A holds the first 10 and B holds the next 25 shares, these would respectively
bear the numbers 1 to 10 and 11 to 35 respectively.

Share Certificate : The Shares will be evidenced by a share certificate. In the above example,
A’s share certificate will specify that he holds shares 1to 10. 1t will bear the name of the company and
its seal and be signed by one or more directors as authroized by the Articles. It will state the name,
address and occupation of the chareholder concerned and the amount paid on the shares.

. Every person whose name is entered in the Register of Members of the company has a right
to receive a certificate of his share. The company shall complete and have them ready for delvery
of such certificates within 3 months of the allotment of shar¢s. In the case of transfer of shares from
one person to another, the share certificate has to be got ready for delivery within 2 months after
application for registration of transfer of the shares. These provisions apply to debentures also. The
certificate in their case is called a ‘debenture’ certificat” Sec. 113(1)). Transfer of shares is discussed
in Lesson 26,

Check Your Progress - 3

1, Explain the contents of a share certificate.

208 SUMMING UP

Un lerwriting : Underwriting is a guarantee/assurance given by a group of persons or associa-
tions to subscribe for the shares and debentures, if the public do not come forth to subscribe for the
chares or debentures. A company may pay commission to any person who had agreed to subscribe for
any shares or debentures in the company. Such a payment of commission is called undgrwriting,
COMEASSION.

Brokerage : A broker docs not undertake to suberibe for shares. He facilitates the public to
subscribe for the shares.

Minirmum Subscription ; No allotment of shares shall be made by any public company uniess the

minimum amount is raised. This minimum amount is called the minimum subscription. This minimum

amount is decided by taking into accout ©

The purchase price of any property purchased.
Any preliminary expenses, :
Any commission payable,

Repayment of any borrowed moncy,

Working Capital, and

Any other expenditure.

I .

Y '



Allotment of Shares : The application for shadres is an offér and allotment of shareg by the

company is an acceptance. The company has (o observe certaip rules in order that aliotment shall be:
valid,

The minimum subscription amoung shall be raised within the stipulated time of 120 days from
the first issue of Prospectus. Any allotment which does not comply with the rules shall be treated as an
irreglur allotment and shall be voidable at the instance of the applicant,

Calls on Shares : Call is 2 demand by the company on the share holders to 'p‘aiv’iup the' wholc or
part of the unpaid amount on the sharcs,

Share Certificate + A holder of a share i issued a Share certificate by the company. Every
company, within 3 mon(hs after allotment of s shares and 2 months after the application for
registeration of transfer, issues a share certificate. It specifies the number of shares held by a member
and is issued under the common seal of the company.

209 CHECK YOUR PROGRESS : MODEL ANSWERS

L Underwrite means “(o insure”, It is an assurance given by the underwriter that the whole issue
will be taken up by the public, if not he himself wiil subscribe for the balance not taken up by
the public. Afterwards he sells these shares in the stock market, :

IL. Underwriting commission is the amount Payable to any person who has agreed to subscribe for
any shares or debentures in the company, if the public do not come forth to subscribe, The
Articles must authorise the payment of underwriting commissjon.

silent about i1,
V. 2. I. General Provisions arg

Proper Authority,

Reasonable time,

Communication.

Absolute and unconditional allotment, and
Revocation,

S aee o

20.10 MODEL EXAMINATION QUESTIONS:

Answer the following in 15 Jines each:

Distinguish between underwriting commission and brokerage

Define share What is 4 share certificate?

What is known by opening of subscription list? :

What conditions docs the Company Lawimpose on the payment of underwriting commission?

Answer the following in 30 lines each:

-SSR

subscription, _

What are the general provisions and restrictions imposed by the Companies Act on the
allotment of shares?

7. What is an irregular allotment of shares and what are it effects?

\

&
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20.12 GLOSSARY

Underwriting:

Minimum Subscription:

Allotment of Shares:

Share Certificate:

Underwriting is an agreement to take shares, if the public
fail to subscribe for them.

Minimum Subscription is the amount stated in the prospec-
tus as the minimum amount which in the opinion of the
Board of Directors must be raised by the issue of shares.
Share application is an offer by an investor, share
allotment is an acceptance by the compatty.

Share Certificate-is prima facie evidence of the title of the
member to such sharesissued under the common scal of the
company.
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210 AIMS AND OBJECTIVES

The purpose of this Unit is to acquaint you with the difference between members and
shareholders, Register of Members, rights and liability of members,
At the end of this Unit you will be able to;

* differentiate between members and sharc he Mers,

* list out the Rights of Mcmbers, and
enumerate the liability of members,

p..

21.1 INTRODUCTION

- The members of 4 Company are the persons who collectively constitute the company as
a corporate entity.
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"~ subscriber to its Memorandum. A shareholder is one who holds shares of the company. Inthe case
‘? of a company limited by shares, we may say that the terms ‘members’ ang ‘shareholders’ are
Synonymous, thatis, the two mean the same thing. But,even here it is possible that a member may

not be a shareholder at a particular time. For example, Ram sells his shares to Shyam, but the

But in the case of a company limited by guarantee or ag unlimited Company not having share
capital, a member is not a shareholder. A member of the Institute of Cost Accountants is not a
shareholder of the company. '
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Anyway, members or shareholders of acomp=ny ar¢ the persoris who collectively constitute the
company. We have of course learnt that the company has a separate identity from its members.

Who cam becorne members: Unless the Articles of a company impose conditions that certain
persons cannot become its members, any person capable of contracting canbecome its member. Let
us, however, consider here the cases of a minor, an insolvent, a foreigner, 2 partnership and a
company to find out whether they can become members of a company.

Minor. Minor is onc who hasnot attained the age of eighteen. He is incompetent 1o contract,
and a contract with a minor according to general law, isvoid. In Palaniappa Mudalir Vs. Official
Liguidator, Pasupathi Bank Ltd., a father applied for shares in the laiter company o1 behalf of his
minor daughter and the company registered them in her name describing her as aminor. The
company later went into liquidation. The Coust ‘held that the agreement withe minor is void and the
father had not contracted for the shares and he toois not liable to contribute anything towards the
liguidation of the company.

Suppose the directors do not know that an applicant is aminor and enter his name in the
Register of Members. When it comes to know of ‘the fact of his minority,the company can
repudiate the allotment. The minor may also repudiate the allotment any at time during his
minority. In either case, the company must return the amount paid by the minor. If neither party
repudiates the allotment, a minor cannot be made to pay the calls during his minority. When he
becomes a major, if he does not wantto continue as member, he must repudiate his liability on the
shares on the ground of manority. Otherwise he cannot repudiate it later, and he becomes liable as

a member on grounds of estoppel.

In England, a minor is allowed to become a member of a company unless it is forbidden
byits Articles. InIndia too, the company Law Board decided in 1973 that an agreement inwriting
for a minor to become a member may be signed on his behalf by his lawful guardian. Also, the
registration of atransfer of shares in the name of minor through his guardian cannot be refused,
specially when the shares are fully paid. InDean Singh Vs. Minerva Films also, it was observed that
there is no bar to a minor acquiring or holding fully paid shares as they are subject tono obligation
whatever from the minor. In the case of partly-paid shares transferred to aminor, the transferor will
remain liable for all future calls on shares transferred to the minor during the latter’s minority.

Insolvent: Suppose the shareholder of a company becomes insolvent. Then all his property
including his shares would be vested in the Official Assignee or Receiver. Even then, as longas his
name appears on the Company’s Register of Members, the shareholder will continuc to be a
member and would attend and vote at meetings. '

Partnership firm: A partnership is not a legal person; so it cannot become a member of a
company as such, Inits case, the partners would take up shares in their joint names. Usually the share
certificate and dividend warrants and notices of meetings will be delivered to the person named first
in the Register. If A and B are partners, they could have their sharcholding in two blocks in one of
which A’s name stands first and in the other B’s name stands first. This way, attendance by one ofthem
at least is assured at company meetings. Joint holders are jointly and severally liable for payment
of calls. ‘

Foreigner: A foreigner may also become a member of acompany. If the country of domiciie
of the company is at war with his country, he becomes an encmy, and his rights as a member of the
company would be suspended during the war period.

Company: Can a company be the shareholder of another company? A company is a legal
person. Soit can hold shares of another company and be its member. A company that holds a
majority of share capital of another company is called the holding company of the latter; the latter
is the subsidiary company of the former. .

But a company is forbidden from holdingsits own shares. A company cannot purchase its own
shares under Sec.77(1) of the Companies- Act. A company cannot also lend money to anyone for




for contravening the above provisions is a fine upto Rs. 1000 for every officer who is in default. Of
course, this ban does not affect a banking com pany lending money in the ordinary course of business

A subsidiary company cannot be a member of its holding company under Sec.42, Any
allotment or transfer of shares in the holding company to its subsidiary shall be void,

Modes of acquiring membership: A person can become a member of a company by
subscribing to its memorandum, by taking qualification shares as adirector, by applying for shares
issued by the tompany and getting them allotted, by purchasing them from another member and
getting the shares transferred 1o oneself, by succession, and by estoppel,

fromtheirseller to their buyer. We have diccussed the application and allotment procedure in Iesson
20. When shares are purchascd by A from B, a written application signed by both of them is made
to the company for the transfer of shares from Bto A. This is sent with B’s share certificate for

may not be mentioned then in the transfer instrument, This paper is cailed a ‘blank ransfer’. Now
the buyer can sell the shares turther without any signature. He merely hands over the share certificate
and the blank transfer to the second buyer. This person may, il he wants, sign the transfer instrument
and send it along with the share certificate to the company for registering the shares in hjs name,
When this is done he would become a member of the company. :

If ashareholder dies, his legal heir inherits the sharesand is entitled to have his name entered
in the Register of Members in the place of the dead sharcholder. This transfer of shares is called
‘transmission’ and is dealt with in detail in Lesson 23.

Esftoppel means that you are stopped by your own action from denying something. Suppose
your name has been wrongly entered in a company’s Register of Members. And you know- it and
have accepted this fact, and you attend the company’s meetings, and also receive the dividend

Ll_é'qr AT e

your membership as soon as ¥ou came to know of it.

Cessation of membership: When does a person cease to.be amember? The answer is that
d person ceases to be a member of g company when his name is removed from its Register of
Members. That contigency would arise in the following cases:

1) I hesells away his a share to another person and the transfer form has becn lodged
with the company,

. —
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2)  ifhe dies, when the shares would be registered in the name of his legal heir;

3) if he is adjudicated insolvent, when the official assignee of receiver transfers his shares
to another person for a consideration.

4)  If his shares are fotfeited for non-payment of calls.

5)  If the company sells away his shares enforcing a lien on them. .

6) Ifhe rescinds his contract to take shares on the ground of a mis-statement in the
prospectus or an irregular allotment;

0 If the shares are redeemable preference shares; when they are redeemed by the
company; and;

8) If the company is wound up;-

In this last case, he ceases (0 be a member but continues (o be kable or the debis of the
company upto the extent of the unpaid amount in the nominal value of his shares, and he is also
entitled to share in the surplus assets, if any.

Check your progress - 1

1. Who can become members of a company?

........................................................................................................................................................................

........................................................................................................................................................................

........................................................................................................................................................................

........................................................................................................................................................................

213 REGISTER OF MEMBERS

According to Sec.150 of the Companics Act, every company shall keep a register of its
members. - The following particulars should be entered in it:

a) Name and address, and the occupation of each member;

b)  Inthecase of the company with share capital, the shares held by each member and the
" amount paid onthem, distinguishing each share by its number;

c) the date atwhich each member’s name Was entered in the register; and

d)  the date on which he ceases to be a member.

If any shares have been converted into stock, the register will show the amount of stock held
by each member (Sec.150(1)).

Not maintaining the register in the above manners is punishable as follows. The company
and every officer of the company in default may be fined upto fifty rupees for every day which the
default continues. :

‘ Index of Members: Sec.151 provides that every company having more than fifty members
shall keep an index of members along with the Register of Members unless the Register itself is
maintained so as to constitute an index (that is, in alphabetical order of members). The indéx should
be kept in the same place as the Register (Sec.151(3))- They should both be kept at the registered
office of the company (Sec.163). Or, they may be kept in the same city or town at a different place
provided it is approved by a spccial resolution of the shareholders and the Registrar has been

given a copy of the proposed resolution in advance (Sec.163(1)).

Closing the register: The Register of Members may be closed for a period of not exceeding 45
days in a year and not exceeding thirty days al any one time. The closing is announced in the
newspapers seven days in advance (Sec.154). The closure mainly helps to determine who the
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person, or amember of the company or the company itself may apply to the Court for rectification
of the Register under Sec.155.

The foliowing are some instances where the Court would order 4 rectification of the register:

1) A person’s name has been wrongly removed from the Register of Members (Barton Vs,

London & North Western Railway Company);

2) A person has been induced to buy shares by misrepresentation or fraud in the company’s
prospectus (Stewards case); '

3)  Allotment of shares was not according to the Articles and §0 Was not valid (Basudeb Kataruka
Vs. Dhanbad Automobiles);

4)  The allotment has not been made within a reasonable time (Sec.155(1)b);

5) Transfer of shares has been Improperly registered or a company neglects or refuses to
register a transfer {Stranton Iron and Steel Co. case). Anappeal to the Central Government
may also be made on this count under Sec.111;

6) Shares have been transferred to avojd liability;

7} Acom panyacts ona forged trangfer and removes the name of the real owner from the register
(Bahia & Son Francisco Rly Co. Case; Socicty Generale de Paris Vs, Walker);

8) Shares have been improperly issued a a discount;

9)  Shares have been improperly forfeited;
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214 RIGHTS OF MEMBERS

Members of a company have certain rights given by the Companies Act, some given by the
Memorandum and Articles of Association of the company, and some rights under the generallaw like
the Contract Act. They are respectively known as statutory rights, documentary rights and general Jaw
rights. Anexample of the general law rights is the right to avoid an allotment of shares when
there is a mis-statement in the Prospectus. Given below are some of the important rights given o
members by the Companies Act itself.

Statutory rights: The rights of the members of a company given by Company Law cannot be
taken away or modified by the Memorandum and Articles of the Company. These rights include
the following:

1)  Right to obtain copies of Memorandum of Association and Articles on payment of the
prescribed fee (Sec.39);

2)  Right of priority to have shares offered in case of increased capital (Sec.81);

3) Right to transfer shares (Sec.82);

4)  Rightto apply to Court for setting aside any variation of the rights of the member (Sec.107);

5)  Rightto receive a share certificate (Sec.113);

6)  Right to inspect the register of members, the register of debenture holders and copies of
annual returns (Sec.163);

7) Right to receive a COpy of the statutory riport (Sec.165(2));

8) Right to apply to the Central Government to call for an Annual General Mecting when the
Company does not (Sec.167);

9)  Rights to reccive notice of meetings, to attend and to vote at meetings (Sec.171);

10) Right to apply to the Comwany Law Board for calling an Extraordinary General Meeting
(Sec.186);

11) Right to haveon request Minutes of Proceedings at a General Meeting (Sec.196(2)).

12) Right to receive copies of Annual accounts and Auditor’s Report (Sec.210 and 219);

13) Right to participate in the appointment of auditors and directors in the Annual General
Meeting (Sec.224 and 225); ' '

14)  Right to make an application to the Company Law Board for ordering an investigation into
the affairs of the Company (Sec.235);

15) Right to petition to the High Court for relief in cases of oppression and mis-management
(Sec.397 and 398);

16) Right to petition to High Court for winding up of the Company (Sec.493);

Another way of classifying these Rights is to follow Ballantine who in his book
“(prporation” classified them into:

1)  Rights of Control and Management
2) Proprietary Rights
3) Remedial Rights

The rights as to control and management would be as follows. They have a right to get notice
of general meetings, 10 attend them and to vote in them. They can vote to elect and to remove
directors. They can vote to amend the Memorandum and Articles. These rights enable them to see
that their Company is managed by directors honestly and carefully for the benefit of the
shareholders and within the scope of the Company.

Proprictary rights include the right to dividends as decided by directors,the right to participate
in the distribution of assets in liquidation, the right to subscribe for new issues of shares, right to
have one’s name regisiered as member and freedom from personal lability for company’s debts.

Regarding the property of the company, it should be noted that the shareholders do not own
the company’s asscts, if Tama sharcholder of a company holding shares for Rs.10,000,1 cannot claim
ownership for its machinery or furniture worth that armount. But when the company comes into




liquidation, I am entitleq to share along with other members the surplus cash that remains after
all assets are realized and all kiabilitics are paid off.

Remedial rights include the right to inspect the company’s public documents, and to receive
annual and Statutory reports, the right 1o go to Court to prevent or remedy mismanagement or
unauthorized acts and to compel the Company to enforce jts rights, and also common law and
equitable remedies when the shareholders’ rights are infringed. The shareholders have no right
to inspect the Company’s books of account.

LIABILITY OF MEMBERS

A shareholder’s primary liability is o pay the whole nominal value of shares taken by him.
He may be called upon to pay it in instalments - a part of it with his application, another part on
allotment and the balance as and when called by the company. If before the payment of the fy]]
value, the company goes into liquidation, the sharcholder becomes liable as a contributory to pay
the balance when called upon to pay (Sec.429). A person who ceases to be a member within one

the ‘B’ list of contributories. Those who are present members  at the time of liquidation are
contributories of the ‘A’list. A past member will be asked to pay only if the present members arc
unable to satisfy the debts of the company. But if a Past or present member of a limited company
has paid the full value of the shares, he would not be asked to pay anything more (Sec.426). In the
case of a company limited by guarantee, the liability at the time of the winding up is limited to the
amount guaranteed by the shareholder,

In the case of an unlimited company the liability of the member is unlimited. They have to
contribute to the debts of the company from out of their private assets.

21.6 SUMMING UP

The term ‘member’ and ‘shareholders’ are synonymous. Only in the case of a company limited
by guarantee andin the.case of an unlimited company not having a share capital, the two terms differ,
In these typesof companies they are members, not sharcholders, Membership ceases in the event
of transfers, forfeiture, surrenders, sale, insolvency, death and recission of contract, redumption of
preferable shares on issue of share warrants and on winding up of the company.,

2L7 CHECK YOUR PROGRESS: MODEL ANSWERS:

L The following persons can become the members of a company.

a)  Minors: Thereis no bar toa minor for acquiring or holding fully paid up shares. If partly

: paid up shares are transferred to a minor the transferor will be liable for uncalled
capital.

b) Insolvent: Even when a sharcholder becomes insolvent, he will continue as member
and would attend and vote at meetings.

¢} Partnership finns:

d)  Foreigner: During war times a share holder will become an enemy and his rights as
member of the company would be suspended,

€) Company: A com pany may invest its surplus amounts in other companics by purchasing
shares.
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fL. - Membership may be acquired.

1 by sitbscribing to the memorandum of the company before registration,
2) by agreeing in writing to become a member of a company,

3) by subscribing to the shares in the capital of the company, -

4) by purchase of shares on his own name, . -

5) by succession; i.e.by transmission, and

6)  byestoppel.

218 MODEL EXAMINATION QUESTIONS:

A. Answer the following in 15 lines each:

1. What is meant by ‘closing of the Register of Members’? Why is it done?

2, What should a member of the public do to inspect the Register of. Members?

B. Answer the following in 30 lines each:

3. In what ways may a person become a member of a company? In what ways may he cease to
be a member?

4, Distinguish between member and share holder. Who can become the member of a company? -

5. What is Register of Members? Under what circumstances has the register of Members to be

© rectified?
6. Briefly state the rights and liabilitics of members.

219 RECOMMENDED BOOKS
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21.10 GLOSSARY:

1. Member: A member is a person who has agreed to become a
member in writing or hasbeen asubseriber to its Memoran-
dum.

2. Minor: Minor is a person who has not attained eighteen years of
age.

3. . Register of members; - Every company must keep a Register of Members as

prescribed under section 150 ofthe Act. The Register shall
alsc tate the number of shares held by each member.
4. Index of Members: - Every company having more than 30 membersshall keep an
index in the form of a eard index.
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2.1 Glossary,

22.0 AIMS AND OBJECTIVES

In this unit we have defined the terms share; explained the classification of share capital, kinds
of shares, issue of shares to public at par, at premium at discount; cails on shares, forfeiture,
surrender, issue of shares and lien on shares,

By the end of this Unit you will be able to;

* appreciate the meaning and classification of Share capital,

#* list out the various kinds of shares;

* understand the issue of shares to public over and below the share price;
* differentiate between forfeiture and surrender of a shares; and

* describe the lien on shares.

22.1 INTRODUCTION

The Capital of a companyis usually divided into certain individual units of a fixed amount,
These units are known ag shares. Share means a share in the capital of a company, The shares are
advertised’ through Prospectus inviting offers from the public. Ailotment is the acceptance from
the company side. The company will not collect the entire share price ata time. It demand payment
of a portion of the amount at different stages such as on application on allotment, on first call and
on second call. If any share holder 1s unable to pay the subsequent call amounts due, such share
‘holder may have (o surrender the shares or the company will forfeit those shares.

' 222 NATURE OF SHARE, SHARE CAPITAL, TYPES OF SHARES:

The most popular method of raising capital for a company is through the issue of shares.
However itis difficult to find an accurate answer to the question, ‘what is a share’? The Companies
Act, 1956, defines a share ag ‘the share capital of a company and includes stock unless a distinction
between stock and shares s expressed or implied. The definition is not very helpful in
understanding the meaning of the term. A share has alsn been described as a bundle of rights.,
Perhaps the best description of a share was given in the case of Borland Vs. Steel. In that case,
the judge defined a share as, ‘the interest of a shareholder in the company measured by a sum of
money,for the purpose of Liability in the first place and of the interest in the second, but also
consisting of a series of mutual convenants entered into by all the sharcholders inter se (among
themselves),
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In an Indian case it was described as aright to participate in the profits made by the company

while itisa going concernand the assets of the company when it is wound up. In simple words,if
the entire capital of acompany is divided into anumber of equal fractions each one of the fractions
may be called a share.

Share Capital: ‘Share capital’ refers to the total value of all the shares that a company has or

could have issned at any time. The different senses in which the term can be used are:

a)

b)

<)

d)

g)

h)

Authorised, nominal or registered capital:

It is the maximum capital that a company can have at any time. It is mentioned in the Capital
clause of the Memorandum of Association. '

Issued Capital

Tt is defined as that part of the authorised capital which is issued to the public or others.
Subscribed capital: :

1t is that part of issued capital which has been actually taken up by those who have beenoffered
the shares.

Called up capiial:

Tt is that partof the subscribed capital on which the company has called for payment of either
the whole or part of the amount due.

Reserve Capital

Reserve Capital or Reserve Liability is that part of the uncalled Capital which canbe called
up only at the time of winding up. For creating this, a special resolution and consent of the
Court are necessary. The company cannot touch this capital as it is created to give additional
security to its creditors but it cannot create a ‘Charge’ on it though a char fe can be created on
the uncalled capital. It should not be confused with ‘Capital Reserve’ which is the capital profit
made on the issue of capital or on the sale of assets, etc.

Uncalled capital:

It is that portion of the total capital which has not yet been called and hasto be paid in future
whenever called.

Paid-up capital

It is that portion of the total capital which has been actually received in cash or kind. As
such, it will include calls inadvance and amount received on forfeited shares and , exclude
calls unpaid, it will exclude share premium which has to be shown under a separatc head.
Loan or Debenture capital:

It is the total borrowings of the company by way of loans or by issue of debentures. Tt may be
called borrowed capital.

Kinds of shares
Three types of shares can be issued by a company.

a) Preference shares,
b)  Equity shares,
<) Deferred or Founder shares or Management shares or Promoter’s shares.

Preference Shares: A preference share is one which simultancously carries two
priorities:i) payment of a fixed dividendi.e returnon investment and (ii) repayment of capital
on winding up i.e. return of investment.

The rate of dividend on preference shares is usually determined by the Articles of
Association of the Company but it cannot exceed the maximum laid down by the Controller
of Capital issues from time to time. Preference share holders have restricted voting rights.
They can vote on (i) any decision affecting their interests €.g. winding up the company, (i1)
every decision coming up before their own ‘class mecting, (ili) every decision if :

a) the dividend on cumulative preference shares has been in arrears for not less
than two years, and
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in arrears cither () for a period of not less than two ycars ending with the €Xpiry
of the financial year immediately preceding the meeting or (ii) for g period of
not less than three years out of the six years enditig with the expiry of the said
financial year. Under such circumstances the preference share holders? voting
rights will be on the same basis as those of equity shareholders.

Preference shares may be of the foliowing types:-
) Cumulative Preference Shares:

These shares carry a right to arrears of dividend if the company is unable to declare
dividends in any year(s) owing to inadequate profits or absence of profits. All preference
shares are assumed to be cumulative unless otherwise mentioned.

W) Non-cumdati ve preference shares:
They do not carry a right to arrears of dividends.
1) Participating Freference shares-

The holders of preference shares, by aright conferred by the Articles of Association
of the Company, have 4 right to rank cqually with (PART PASU) the equity shareholders to

iv) Convertible preference shares:

The holders of these shares are given a right by the Articles or the terms of issue

to exchange them for equity shares at a later dase, Conversion is one kind ‘of redemption.
V) Redeemable Preference shares:

The amount obtained by the issue of such shares must be repaid with or withour a
premium (extra amount) at the end of a specified period or at the option of the com pany. Such
shares can he issucd, if allowed bythe Articles of Association of a com pany. Suchredemption
" will not be construed as reduction of capital. Every prospectus issued by a comp"any issuing
such shares must state (he. number of such shares to be issued with the date of redemption or
notice required to be given, Redemption can be made only if the shares are fully paid. Again
suchredemption can be made only out of divisible profitsorout of a fresh issye of shares made
for the purpose. Any premium payable on redemption should be provided out of profits

redemption, g Capital Redemption Reserve Account should be created by transferring an
amount equal to the nominal value of shares so redcemed out of profits. This account can
normally be used, only for declaration of fully paid bonus shares, . The Registrar will havs

Vi) Irredeemabte Freference Shares:

The capital paid on them canbe returned only on winding up. Allpreference shares are
decmed irredecmable unless specified.

Vi))  Guaranteed FPreference Shares: |

The rate of dividend on these shares is guaranteed by the company for a specified

}

b) in the case of non-cumulative preference shares, the dividends have been -
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period. These are issued usually wheneither a firm is converted into a limited company of
when a company is taken over by another company. :

viii) Non-Convertible preference shares:

Where the arlicles are silent about the convertibility rights of preference shares
they are decmed to be non-convertible.

In spitc of the various kinds of prefercnce sharcs there is no clear exclusion of one kind
from another. The same preference share can be cumulative, participating and redecmable at
the same time.

Equity Shares: One of the meanings of the term ‘equity’ 1s ‘financial risk’. The equity shares
are so called because they carry the maximum financial risk in a company. The two risks to
which they are exposed are; (i) in any yeat, if the profits are t00 jow, or if there are losses, they-
may get a low dividend or no dividend at all; and (i) on the winding up of the company, they
will beeligible o return of capital, if any, Jnly alter all the creditors and preference share
holders have been paid their dues. Section 85(2) of the Companies Act, 1956, defines equily
shares as all shares which are not preference shares. Thus, any share, which does not satisfy
the requisites [or a share to be called aprelerence share, namely, priorityin reiurn of capital
and payment of fixed dividend, will be treated as an equity share.

Though equityshares arc the risk capital of a comnany, they are olten rewarded witha higher
dividend. In a majority of companics the divicend on equity shares is usually higher than
the fixed rate of dividend on preference shares. Further, theyare the ‘mcmbers of a company
who can control the company’s aflairs by cxercising their voling rights at ils general
meetings. '

Differences between preference sharcs and cquity shares:

1) Preference shares by definition rank prior (o equity shares for payment of dividends.

2) Equity sharcholders canget their capitatback on winding up, only after the preference
charcholders have been returned their capital.

3) The dividend on preference shares if fixed. The dividend on cquity shares {luctuates
from year to year depending on the profits carned.

4) Preference sharcs may be of many kinds with varying rights, while there can be onlyone
typc of cquity shares. '
5) . Prclerence sharcholders have voting rights only when their interest is alfccted, when

their dividend is in arrcars for a minimum period and in their own class meetings.
Equity sharcholders have a right to volc on all matters brought before the company’s
general meeting.

6) Though it is not compulsory, preference shares usually have a higher face value, than
equity shares. ‘

7 Preforence shares may be redcemed by the company subject to the provisions of the
Articles and the Company Law while equity shares are permancnt till refunded on
winding up. '

8) Preference shares carry comparatively less risk than equity shares. Therelorc they are

appealing to cautious investors while cquity shares being more risky attract only more

venturesomc investors. Banks, Insurance Companies, Trusts, etc., prefer to invest in
preference shares which are more stable and secure.

M As preference shares yield a fixed ratc of return like rent they are sometimes known as
‘Renticr capital’. Equity capital is called ‘Risk capital’ as the income from it is subject
to fluctuations.

10)  Preference shares do not generally have any capital appreciation while equity shares
may record appreciation.

11)  Equity shareholders are cligible for certain special rights such as bonus sharcs, rights
sharcs, etc,, while preference sharcholders have no such privileges.




Deferred Shares: These shares are usually issucd to promoters, underwriters or vendors of
* property to the company for serviecs rendered by them to the company. They are called
deferred because the dividend on them and'return the capital is postpened to the last, Hence
they have only a residual right in respect of these two, Howcver, the dividend rate on these
shares could be even higher than the equity dividend rate and they usually carry
disproportionate voting rights., The holders of these shareswillbe in a position to have control
over the company because of these discrimivating voting rights attached to them. The
Companies Act permits only independent private companies to issue such shares.

Rights Shares : A public company can issuc new sharcs at any time after the expiry of two
years from the date of formation of the tompany orone year from the first allotment of shares
after its formation whichever is carlier. Such further issue within the limits of the authorised
“capital of the company, should first be offered to the equity shareholders in proportion to the
number of shares held, on a pro ratabasis. Each sharcholder must be informed of the number
of shares he has the option to buy. The offer should be accepted within 15 days. If not, the
shdres can be offered to others at the discretion of the Board of Directors. The equity

issue to the present shareholders. A public company too need not offer as above if it passes
a special resolution to that elfeet or an ordinary resolution confirmed by the Central
Government. After the issue of rights shares a Return of Allotment has to be filed with the
Registrar. Where the shares are listed i a-stock exchange, intimation has to be given [o it.

Check Your Progress - 1
1. Define Share.

223 ISSUE OF SHARES TO THE PUBLIC

Issue of Shares at a Premium:

A successful company may offer its fresh issue to the public or others at a price higher than
the facc value. The extra amount is called premium, It is in the rature of a capital profit and
the Companics Act requires this amount to be credited to a separate account lo be opened under
‘the title of ‘Share Premium Account’. It cannot be dealt with as the company pleascs. The
Companics Act restricts the use of this amount for the following purposes only.

i) To issue fully paid bonus shares,

- i) To write off prcliminary expenscs, discount on the issue of shares or debentures, the
expenses of issue of shares or debentures including underwriting commission.

iii) - To pay the premium on the redemption of preference share and debentures.

Ifthe share premium account is used for anyother purpose, it will be deemed to be capital -
reduction without proper authorisation and will be punishable as per the Act.
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. Issue of Shares at a discount:

When shares are offered at a price lower than the face value, they are said to be issued
at a discount. Such shares should be of a class alreadyissued. Atleast one year should have lapsed

 since the commencement of business by the company. The issue must be authorised by an ordinary

tesolution of the company, and approved by the Company Law Board. The issuc must be made within
two months of such extended time as the Board may permit. The resolution must mention the rate
of " discount which in no case shall exceed 10% of the nominal value of the shares, unless the
Company Law Board sanctions a higher limit. Every prospectus and balance sheet issued
subsequent to suchissue must mention the particulars of the issue at discount along with particulars
of the discount amount which is yet to be written off.

224 CALLS, FORFEITURE, SURRENDER AND REISSUE OF SHARES:

A company can demand that the entire anount due on a share be paid in one lumpsum,
However, on public issues generally the value of a share is collected in instalments. Not less than 5%
of the nominal value of each share will be collected with share application, another portion on
allotment and the balance will be collected in instalments known as “calls’. A callis a demand made
by acompany on the share holdersto pay the moneys due on the shares, in pursuance of the Articles.
The demand is made through a Call Notice, which must be issued by the directors and must contain
the amount due, the date and time and the mode of pa ment. The Board must pass a resolution for
making the call. A call may also be valid onlyif made through a valid Board resolution. Inthe

- case of a first issue of capital, a call will be ‘valid only if the minimum subscription is allotted by the

company and it is allowed to commence business. The Articles prescribe the mode of making cails.
The calls must be made bonafide in the interest of the company as a whole. In the absence of
a separate provision in the Articles, the call amount should not be more than 25% of the face value
of a share. At least one month’s gap must be there between successive calls. The call may be
postponed or revokeéd by the directors. Where the shares are held in joint names, the joint holders
are jointly and severally liable for the calls.

Calls in Arrears.

When call moneys are not paid on the due dates they become calls in arrears or unpaid calls.
The Articles may permit the company - to charge interest on calls unpaid 5% P.A. No equity
shareholder with calls unpaid on his shares can vole at meetings if the Articles provide so. Further,

calls in arrears from a director may disqualify him from continaing to be the director.
Calls in Advance

A company, if authorized byits articles, may accept calls in advance from its shareholders. The
effect of paying calls in advanceis to discharge the shareholder from future liability on tlie shares to
{hat extent. The Articles may provide for interest to be paid on the advance calls at not more than
6% p.a. Normally calls in advance will not be treated as paid up capital for dividends. Also they

* will ot entitle a shareholder for additional voting rights. The calls in advance once paid cannot be
_ returned by a company in the ordinary course. However on winding up they will be returned first

with interest due before capital is returned. The interest on calls in advance can be paid either out
of profits or out of the capital.

Forfeiture of Shares:

Calls when made become a debt due from the shareholders to the company. The directors
can sue them for recovering it like any other debt. Also, allernatively, the directors, if empowered
by the Articles, can forfeit the shares on which calls are overdue. If the Articles do not contain
this power, a suitable amendment can be made in Articles. The power to forfeit must be exercised
withgreat care as it has far reaching consequences. It must be exercised with good faith and without
negligence solely in the interest of the company as a whole. The forfeited shares become the
property of the company. Negligence in forfeiture will make the directors liabl for conversion.




Any irregularity will make the forfeiture void ang the affected sharcholder will be entitled to
damages from the company. The power to forfejt isa fiduciary Power and must be exercised as atrust,
A .

" Any provision in tticles that a share can be forfeited if a share holder takes any proceeding against

the company is void,

If the call js invalid, forfeiture for non-payment of that call also will be void. Shares can be
forfeited only for non payment of calls and not on any other amount owing to the comparny by the
shareholder, unless the Articles provide otherwise. At least 14 days notice must be given to the

~ shareholder even in the final letter threatening forfeiture of his shares. At least two notices

approaches the company with the amount of the arrears the company generally cancels-(annuls) the
forfeiture and restores the shares to the same person.,

Forfeiture does not discharge a shareholder from hijs liability to the company on the shares,
He continues to be liable for g period of one year form the date of forfeiture for the unpaid amount
toward the liabilities on the date he ceased to be a member by having his shares forfeited, if the
companyis wound up within one year, In such a case he will be placed on the Biist of contributories,
Even after one year, he may be sued for the past calls if the Articles contain provision to that

effect. Forfeiture of shares s one of the exceptional ways of reducing capital withoyt going through -

the rigorous procedure laid down for it by the Companies Act. The reissue of forfeited shares will
ot amount to allotment and no Return of Alotment need be fileg for it.

Surrender of Shares:

The Articles of a company may provide that the Board of Directors Mmay accept the shareg
surrendered by a shareholder, if the shareholder is unable to meet the future calls on the shares,
Surrender will be resorted to only; ' '

i) as a short-cut tg forfeiture to avoid the rigorous formalities of forfeiture,

i)  where fully paid shares are surrendered in exchange for new shares of th* ;ame nominal

Surrender must be accepted in good faith, Sutrender should not be accepred to release the
shareholder from his future liability. Surrender should be accepted only where forfeityre 8 justified,
it

Where the surrender is otherwise, j may be deemed to be apurchase by a com pany ofits own shares
which is- prohibited by the Act. '

Re-issue of forfeited ang Surrendcred shares:

The forfeited and surrendered shareg maybe ;e-iSsuéd at any price provided the total amount -

paid by the former holder of shares together with the Sum paid on the re-issue and the amount which
was originally due on the shares, Usually such shares are reissued at a discount, Such re-issue can
be made only after giving public notice. regarding the surrender of forfeiture,

225 LIENON SHARES:

If the Articles provide, a company may have a right of lieq on the shares it issues, Lien, like
mortgage or pledge is a form of security. Itis a right to retain property belonging to another tiil the
debt is discharged. The company’s lien on its shares is an equitable lien giving the company an
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iy  thesumis presently payable

i) written notice has been given to the registered holder demanding payment and,

i)  14dayshave expired since the notice was given. A company cannot enforce the lien by
forfeiting the shares. A provision inthe Articles to this effect is void. Lienis transferable
sothat a creditor of a shareholder who has lent money to him to pay off the company’s
debt may demand that the lien be assigned to him. The lien gives the company a prior
right over a creditor to whom the shares could have been pledged. .

If, on thé sale of the shares, the company receives money in excess of the debt due from the
shareholder, the surplus should be handed over to the member concerned. A lien does not expire on
the death of the shareholder.

Differences between the lien and forfeiture

1) - While “shares can be forfeited only for the non-payment of calls, lien ean be exercised .
for other debts too.

2) While forfeiture reduces the capital of the company unless the shares are re-issued, lien
does not reduce the capital. '

3) While forfeiture cancels the titleof a shareholder to his shares, lien is enforced through
the sale of shares. ’

4)  Forfeiture isa penal step for non-payment of calls, while lien is a security for a debt.

5) On exercise of the lien the excess of the sale proceeds over the debt, if any, should be
handed over to the former holder of those shares but the amount paid on the forfeited
shares is retained by the company as capital profits.

6) In the case of a lien the former owner of the shares can be placed: on the B List of
coptributories only while on forfeiturc the Articles may impose a lability of a debtor
on the shareholders.

22.6 SHARE CERTIFICATE AND SHARE WARRANT

Share certificate (Share seript)

It is a stamped document issued under the common seal of the company stating the name,
address and occupation of the shareholder, the number of shares issued to him with their
distinctive numbers and the amount paid on them. Each certificate must be signed by two directors,
one of whom shoutd be the managing director where there is one and the secretary of the company.
every sharcholder is entitled to get a certificate n respect of the shares allotted to him. It is. 2 prima
facie cvidence of the title of his ownership for the shares held by him. However it is not conclusive
evidence. Every company must, within three months of the first allotment or two months of the
deposit of the transfer applications (one month for quoted shares), keepready for delivery the share
certificates or debenture certificates as the case may be. If the certificates are not delivered within
the prescribed time the allottee or applicant may give notice to the company reminding them of their
obligation. If the default is not rectified within 10 days of the notice, he may apply to the Courtto
direct the company to issue the certificate forthwith, A shareholder is expected to kecp his sharer
certificate in safe custody. If a share certificate is lost or damaged or surrendered, a duplicate
certificate may be issued after proper proof and after obtaining a letter of indemnity. The damaged
certificate must be handed over to the company. Beforc the issue of a duplicate certificate the
company should issuc a public notice to that effect, Every company should maintain a register of
duplicate certificates issued. For fraudulent issue of duplicate certificates, every officer responsible
for such issue and the company are fiable for a fine upto Rs. 10.000. The officers are also lable for
jmprisonment upto 6 months. The Government has issued The Companies (Issue of Share
Certificates) Rules, 1960 to regulate the issv of share certificates. A company cannot issue ablank.
share certificate omitting the pame of the shareholder.




A share certificate is- not a megotiable instrument. The provisions regarding a share

certificate are also.applicable to a ‘Stock Certificate; The Stock Exchanges have provided a slandard_

form for. share certificates and variations are permitted with their approval,

Share warrant

The advantage of a share warrant is that the shares contained in it may be transferred by mere
delivery of the warrant without going through the formalities of arcgular transfer through a share

As it does not contain the name of the kolder it is called share warrant to bearer,

Dividends on share warrants are paid through coupons attached to them, Iftheyare exhausted,
fresh coupons can be obtained from the com pany. Share watrants cannot be included for qualification
shares for directors. The annual returns uf the company must give details of share warrants issued,
Stock warrants similar to share warrants can aiso be issued. ‘

Share warrant and Share Centificate

1 A share certificate can be issued for partly paid shares while a share warrant can be
~ issued only for fully paid shares.

2)  Ashare certificate holder is a member of the company while a share warrant holder is
not, unless the Articles provide for it.

3) The shares mentioned in a share certificate can be transferred only by executing a

4)  Ashare warrant js recognised as a negotiable instrument but a share certificate is not.

5) The issue of share certificates i compulsory while a share warrant can be issued only
if the Articles permit,

6) The isste of a share certificate does not require the consent ot the Government while
ashare warrant can be issyed only with the prior approval of the Central Government.

7)  Shares mentioned in a share certificate will be included for share qualification while
those in the share warrant will not.

8) Stamp Duty is payable on the transfer of shares included in a share certificate, while
no stampduty need be.paid on the transfer of a share warrant. However, heavy Stamp
Duty is payable on the issue of a share warrant, -
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"~ 9)  Share certificates are issued by both public and private companies, while private

companies cannot issue share warrants.

10) Dividends on shares included in share certificates arc paid by posting dividend
warrants to the registered shareholders, while dividend on the shares included in the
share warrants are paid through bearer coupons to be exchanged with the company.

2.9

SUMMING UP

The amount which the company raises by the issue of shares isknown as Share capital. Share

is a part of share capital. Share capital is classified into

Authorised or Nominal Capital - This is the capital with which a company is registered,
Issued Capital - This is offered7issued to the public out of Authorised Capital.
Subscribed Capital - The capital which is apreed to be taken by the public.

" Called up capital - The amount called by the company.
Paid - up Capital - The amount actually paid by the subscribers. '
Uncalled Capital - The capital which has not been called up.

SRl ol el

Shares are classified into

i) Equity Shares; ii) Preference Shares. Further, preference shares are divided into Two
categories

a)  Redeemable Preference Shares

The company reserves the right to call back the shares at any time. These shares are
called redeemable preference shares. Only fully paid shares can be redeemed.

b)  Imedceniable Preference Shares
These shares cannot be purchased back by the company.

Preference sharcs are also classified into participating, non-participating, convertible
and non-convertible shares.

The company may issue the shares

a) at par i.e., equivalent to the face value of the shares,
b)  at premium i, over and above the face value of the share,
c) at discount ie., below the face value of the share.

Forfeiture of Shares : The company if authorised by the ‘Articles’ may forfeit the shares
if a member fails to pay any call instalment. The powers of forfeiture may be exercised
bonafide in the interest of the company. '

Strrender of Shares : Surrender means voluntarily giving up the shares.

Lien onShares : Lien s a right of retention. The Articles of the company may provide for the
first and paramount lien on every share for all moneys payable. There isno right of lien on fuily
paid-up shares. Right of lien is lost if the share holder mortgagees his shares to a third
party before incurring any liability to the company.
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CHECK YOUR PROGRESS : MODEL ANSWER

Share is “the interest of a share holder in the company measured by a sum of money, for
the purpose of liability in the first place and of the interest in the second, but also consisting
of a series of mutual convenants entered into by all the share holders




I, The preference sharcholders have twe preferential rights ;

)] bayment of fixed dividend.
1} repayment of capital on winding up

I The offer of shares to the existing share holders of ¢quity shares is done in the proportion of
their na: . > .

229 M()DEL EXAMINATION QUESTIONS

>

Answer the following in 15 lines each;

Distinguish between lien and forfeiture
What s the difference between surrender and forfeiture?
Distinguish between share warrant and share certificate

Answer the following in 30 lines each:

Fomowoe e

Whatisthe difference between preference shares and €quity shares? Explain the various types
of preference shares

3. Explain the differeng ways of issuing shares to (he public

What do you understand by ‘calls on shares’? Under what circumstances can 4 company
{orfeit the shares 2

&

22.10 RECOMMENDED BOOKS

1. S.M.Shah:; ‘Lectures on company Law’
(NM Tripathi Itd., Bombay).
2. Guishan §S. ‘Principles of Company Law’
& Shukla M.C, {(S.Chand & Company, New Delhi).
3. Bulchamdani, KR . ‘Business Law’
(Himalaya publishing house, Bombay)
4. Kapoor, ND.: ‘Elements of Company Law’

(S.Chand & Sond).

22.11 GLOSSARY

1. Share Capital - The amount which 4 Company raises by issue of sharcs.
2. Reserve Capital : Reserve Capital is the part of uncalled capital which can
o be calied up only at the time of winding up.

3 Uncalled Capital - Itis that portion of the tota] capital which has not yetbeen
called and has to be paid in future whenever called.

4. Preference Share - Prefcrence share is thag which carries two preferential
rights i) Payment of fixed dividend; ii) repayment of capital
on winding up; '

5. Equity Shares : Equity Share holders are the real owners of the company.
They are the risk takers. They will enjoy the surpluses, if
any.

6. Rights Issue : When the company goes for fresh issue of shares, then the
tompany has to offer those shares to the existing

- sharcholders.
7. Forfeiture - If a share holder fajis to pay the subsequent call amount,
' such shares will be forfeited by the company,
8. Surrender of Shares - Itisa voluntary giving up by share holders.
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UNIT - 23 : TRANSFER AND TRANSMISSION OF SHARES
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23.0 AIMS AND OBJECTIVES

Tn this Unit we have presented the meaning of transfer of shares, procedure for effecting
transfer, various methods of transfers and (ransinission of shares.

Once you complete this lesson, you are expected to

appreciate the meaning of transferability of a share
deseribe the procedure involved in transfer of sharcs
explain the certification of share transfer
dilferentiate between transfer and transmission and

recognise under what circumstances the Directors can refuse registration of transfer.

23.1 INTRODUCTION

11 has alrcady been notedin the previous chapter {hat ‘Shares are movable property according
{0 See.82 of Companies Act and as such shares of prhlic companics arc freely \ransferable while
private companies by their Articles restrict the transterability of their shares. Further, companics
seeking to have their shares quoted on stock exchanges proclaim to the whole world that their shares
can be bought and sold just like any other salable commodity. Further, the Sale of Goods Act
includes shares in. the definition of the term ‘goods’, Section 82 recognises even any ‘Interest’ in a
share, ¢.g. dividend, as movable property.

232 BASIC RIGHTTO TRANSFER OF SHARES

It is imply a voluntary assignment of the title to the property comprised in a sharc by one
holder to another. The Rules for transfer of sharcs are also applicable to transfer of debentures.
Apart {rom the Companics Act, some provisions- of the Foreign Exchange Regulations Act 1973
are applicable in the case of transfer of shares to or by a non-resident Indian. '

Section 77 makes it llegal for a company to sell its own shares, while & shareholder can buy
or scll hisshares in the Stock Exchange or clsewhere. Tn the case of Thenappa vs. Tndian Overscas




Bank Lid. it was stated by the judge; “The right of sharcholder to transfer his shares in a company
isabsolutc asit js inhcrent in the ownership of the shares, but it can be resiricted by contract, which
has to be found in the Articles of association of a company” While a public company may lay down
restrictions on the transfer of jts shares, if the shares are listed. Stock Exchanges do not allow any
restriction on casy transferability of a company’s shares. It must be noted that only a public company’s
shares can be listed in 4 Stock Exchange,

Even a private company’s shares are transferable n g limited wayie., a private company can
allow the transfer of sharcs among the existing members of the company only.

Subject to the Article, the shares of 4 public company can be transferrcd to anyonc including
d pauper to escape future liability on them or even Just before winding up provided it is a bonafide
trinsfer, But on g transfcr, the transferor cannot reserve 1o himself any portion of the rights vested
in the transferred shares. cven after the transfer, the member continues to be liable for 1 period of
L2 months from the date of such transfer, if the company is wound up within that period. He will
be put on the ‘B Ligt ol Contributorics under such circumstances,

Restrictions upon transfer of shares

Even though Section g2 provides for the free transfer of shares of public limited companics,
this right is not unfettered. Section LI permits a company Lo restrict the right (o transfer
shares. The following arc (he restrictions upon the right o transfer shares -

L Under the Articles a public company may and a private company must restrict the right
to transfer shares,

2. Under the following circumstances a comparny may restrict the transferability.
i) When there are calls in arrcars on the sha =g proposcd to be transforred,

ii) When the company has a lien on (he shares,
i) When the shares arc sought to be transferred (o a lorcigner.

3 The Board of Dircetors may refuse to register (ransfer of the sharcs to an ‘undesirable’
person.

4. A subsidiary cOmpany cannot acquire shares of jts holding company by having them
translerred to it

5. A company cannot bu jis own shares,

6. The transler application should be in the propet form. An Article, therefore, which

provides for the automatic transfer of shares in the company to any particular person
on the death of a member i illegal and void.

In short, the right, if it is cut down, must becut down with satisfactory clarity,

Reeently the government has laid down the following restrictions on transfer of shares by the
nion-resident Indians,

1) The total investment by any one non-resident Indian should not exceed 1% of thetotal
paid up sharg capital and convertible debentures.

i) The total investment by all non-resident Indians should not excecd 5% of the paid up
¢quity sharcs and 59 of cach scrics of convertible debentures, withoul (he prior
approval of Rescrve Bank of India.

Check your Progress 1

1. What do you understand by the transfer of shares?
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233 CONTROL OF TAKE-OVER OF COMPANIES

One of the easies. methods of getting control over any company is to purchase its shares in the
stock market in large numbers, This is called ‘take-over’. The non-controlling shareholders are kept
in the dark while the controlling shareholders may negotiate with any one person or agroup todispose
of its holdings for anyreason. While the management changes, a substantial number of holders
of the company’s shares do not know anything about it. Therefore Lo curb this tendency, the
Companics’ act has introduced, through amendments, several provisions. (Sccs. 1084 - 108D, 187
C & 187 Dj.

The following are the restrictions :

1) Section 108 A provides that no individual group, constituent of a group, firm, company or
companies under the same management (whether jointlyorin their own names or in any other
manner) acquire efquity shares in a public company of its private subsidiary if the total
nominal value of the holdings (inclusive of already held shares) excceds 25% of the paid up
capital of such company except with the prior approval of the Central Governmentl. Anyonc
acquiring shares above this limit is punishable with imprisonment upto 3 years and or afine
upto Rs. 5,000.

2) Section 108 B, provides that a company or companics under the same management holding
10% or more of the nominal value of the subscrit:d equity share capital of any other company
proposing to transfer one or more of such shares, must give to the Central Government,
notice of the proposal with all particulars.

On receipt of such intimation, if the Central Government feels that the proposal, if
implemented, would bring about a change in the composition of the board of directors which
would be against the intcrest of the company, it may direct that.

i) the proposal shall not be implemented; or

ii) if the shares are of a company belonging to an industry mentioned in Schedule X111,
theyshallbe transferred to the Central Government or to any Corporation controlled
by the Central Govt. The market valuc of an agreed value or a value determined by
the Court would be paid immediately.

3. Section 108C provides that no company ot companies under the same management holding
105 of more of the nominal value of the equity share capital of a foreign company having
a place of business in India can transfer any share in such foreign company to 2 citizen of
Indian or to any company incorporated in India except with the prior approval of the Central
Gavernment. Such approval weuld not be refused unless the Government is satisfied that it
would be prejudicial to the public interest.

4 Section 108D provides that the Central Government may direct that any transfer of shares of
a company, which inits view 1s prejudicial to the interest of the company or public interest
shall not have any effect whatsoever. This power cxtends to cancellation of such a transfer
if already completed.

Every request made to the Central Government under Secs. 108A or 108C shall be
oresumed to be granted uniess, within a period of 60 days from the date of receipt of such a
request, the Central Government communicates that the permission is not granted.

Anyone excrcising voting right or any other right in relation to a sharc acquired in
contravention of Secs. 108A, 108B or 108C shall be punishable with imprisonment upto 5
years and also a fine.

If a company gives effect to any voting right or other right exercised in contravention
of Secs, 108A, 108B or 108C, the company and cvery officer who is in default shall be
punishable with a fine upto Rs. 5,000 or with imprisonment upto 3 years or both.




I should be noted that Sets. 108A to 108D are applicable to only certain companies
covered by the MRTP Act, 1969,

Thesc four provisions do not apply to any transfer of shares to or by any Government
Company, Corporation established under any Central Act, or any public Financia] Institution.

5) Section 187C provides, as regard ‘benamsy’ holding of shares, that a declaration should be
made of bencficial ownership to the company both by the registered shareholder and the
beneficial owner, Such declaration should be made on any change in such holdings (oo by the

transactions, it is provided that  alf collateral dgreements cntered into or instruments
exccuted by the ostensible owner in connection with the ‘benam;i’ boldings which are not
reported cannot be enforced by the beneficial owner or any person claiming through him,

6) Under Sec. 187D, the Central Government can appoint one or more investigators to nspect
and report whether these provisions have becn complied with,

234 PROCEDURE FOR TRANSFER OF SHARES (SEC. 108-110)

Two types of procedure can be followed depending on whether the shares are held through
a share certificate or a share warrant,

a transfer need not be preceded by the formality of filing up and filing a transfer deed with the

company afier complying with all the legal provisions governing the process of registration of a
transfer. A share warrant holder not being a member of the tompany, unless the Articles 80
provide, is not supposed to have entered into written covenants with the company through the
Memorandum and Articles of the Company.

Shares reg t
of the Companies Ac( angd the Articles of the company. The Articles usually provide detailed
procedure for the transfer of shares of the company,

According to Sce., 108 unless a proper instrument of transfer duly stamped and ¢xecuted by, or
on behall of he transferor, and by, or on behalf of the transferec, specifying the name, address and
occupation of the transferce hzs been delivered along with the share certificate or the letter of
allotment if the certificatc has not been issued, a com pany shall not register a transfer. Asthe Section
is mandatory, no company can debate. Any provision in the Articles which exempts a company from
insisting on the things mentioned in Sec. 108 will be void,

23.4.1 CERTIFICATION OF TRANSFER

Where a shareholder wishes 10 transfer only a part of his holdings comprised in
ashare certificate or where he wants to transfer part of them to one and the rest to another
or todifferent, persons, he cannot deliver the share certificate to anyone transferce. He wil]
deliver the certificate to the company alongwith the instruments of transfer. The instruments
will then be endorsed by the Secretary with the words ‘Certificate lodged’. The certified
instruments will then be delivered by the transferor to the transferees. Such certification
is adeclaration by the company to anyone acting on the faith of if that the Share Certificate
has been lodged with the company by the transfer but it docs not constitute a conclusive proof
that the transferor has , £ood titlc to the shares mentioned in the cerificate, The company
will be held liable fo, any false or fraudulent or negligent certification. The aggrieved person
can claim damages [rom the company. Where the sharcholder lodging the share certificate
wants to transfer only g part of the shares cemprised in it and retain the balance for himsel,
a ‘balancc ticket’ is issucd to him for the shares he is to retain. This balance ticket i
exchanged for a Share Certificate in his name for the shares retained by him. '
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«Certification’ is valid only when made by a person authorised by the company to do so.

23.4.2. TRANSFER WHERE THE TRANSFER DEEDS ARE LOST

Sometimes the Transfer Decds sent to the company are lost and later the company
isrequested by the transferee to register the transfer, Sec. 108 (2) provide for the registration
of such transfers. An application in writing should be made by the transferee to the company
with adequate stamp daty as in the lost transfer deed. The company satisties itself about the
loss of transfer deed, by any affidavit from the transferor or the transferee, supported by
the purchase or sale note of the broker and the registration receipt given by the postal
authorities. The Company also usually takes an indemnity bond. After all these formalitics

the board can register the transfer.

535 DIRECTORS POWER TO REFUSE REGISTRATION OF TRANSFER

A company has no inherent right to refuse to register a transfer of shares which is otherwise
valid and complete in all other respects. The Articies may give discretionary power to the directors
to refuse to register the transler. If so, such power should be excrcised with great care. Where the
Articles are silent, the transfer must be registered. Refusal to regisier must be through a properly
passed Board resolution. Where the Articles give an uncontrolled power to the directors they can
refuse registration without assigning any reason. The onus of proving bad faith is on the part of the
plaintiff. However, the directors cannot refuse o register a transfer which is the result of a court
sale, in spite of the powers in the Articles. The company may be prohibited from registering the
transfer by an order of the Central Government.

It should be noted that the discretionary power is given to directors only to refuse
registration. They have no discretionary power _in registering a transfer. Therefore, the power 10
refuse can be exercised only by the Board. But once the decision to register has been made, the
Board can delegate the procedure tobe adopted etc., to another. Some companies have a transfer
commiitee, which is in-charge of communicating with the transferor and transferee, preparation
of share certificates, etc.

Under the following citcumstances the instrument of transfer will be deemed to be defective.
Hence refusal to register the transfer will be justified :-

1) Where the transfer deed is not in the standard size.

2) Wheré the transfer deed is not printed but typed.

3)  Where the ‘nstrument is torn through in two or more parts or mutilated so as to tear
or deface the signature of the {ransferor or witness or render such signature or the
distinctive numbers or any material portion illegible or in any manner objectionable.

4) Where the name of the transferor in the share certificate and the name in the instrument
of transfer differ.

5)  Where the name, address or occupation or any other detail regarding the transferee
is omitted.

6) Where the instrument of transfer is badly torn and pasted together.

7 Where a transfer deed is singed by a person against whom insolvency proceedings
are pending or on behalf of a company against which liquidation proceedings are
pending.

8) Where the instrument of transfer is executed on behalf of a company but the common

~ seal of the company has not been affixed.

9) Where the transferor and witness are spouses of each other.

10)  Where the instrument of transfer is in respect of more than one class of shares, elc.

Under the above circumstances and any other similar circumstances the company has
a duty to return the transfer deed. If the transfer deed is returned for inadequate stamps
or uncrossed stamps it will not amount to rejection of transfer. It must be remembered that.




the power to refuse is available only to the Board and cannot be delegated to a committee
to be decided without the knowledge of the Board, s

Remedy againse Refusal

A person aggricved by the refusal to transfer nas the following two remedies in law for secking
relief;

1) o apply to the court for rectification of the Register of Members under section 155, and

2) to appeal under section 111 against the decision of the Board of Directors to refuse to register
the transfer. ’

The court, on an appeal under Section 111, may ask the company to disclose the reasons for
refusal unless such disclosure will be prejudicial to the interests of the company on a consideration
of the reasons and other factors, it may dircet the company, to register the transfer, which must
be done within 19 days of such order. For default in complying with those provisions, the company
and every defaulting officer may be punished with a fine upto Rs. 1.000 and a fine of Rs. 100 for each
day of continuing default.

2.7 BLANK TRANSFER

It is an insirument of transfer in which the transferor’s name and signature are filled up
but the transteree’s name and signature crc omitted. The aim of such an instrument is to permit the
casy transferability of the instrument and the flacility toscll the shares atalater date without disclosing

the ideatity of the seller, Another advantage is the avoidance of stamp dutyon subsequent transfers

shares. The mortgage or the creditor hys the right 1o enter his own name in the instrument and get
the shares registercd in his own name. This right is availablc even after the death of the transferor,

Evils of Blank Transfer

1) The real identity of the bencficial owners is hidden,

2) Income tax is evaded by suppressing sccret profits invested in such blank transfer,

3) Window dressing of balancc sheets of companies is possible by shuffling such blank
transfers between associate com panies. This will replace inter-company loans byinter-
company investments,

4) Fictitious losses can be brought into the books through antedated blank transfer
Lransactions to reduce tax habilitics, :

However, blank transfers have been effcctively curbed by the time limit fixed for delivering the
date stamped instruments within 2 months after their such stamping to the company, subject to the
exemptions already discussed,

Forged Transfer

An instrument of transfer in which the signature of the transferor is forged is called forged
transfer. As forgery conveys no title a forged transfer is a nullity. The rights of the original
transferor are not affected by any action taken bythe company on a forged transfer. He can
compel the company to restore his name in the register of members, if his name has been
removed on registration of such forged transfer. At the same time an innocent purchaser acting
onthe faith of a forged transfer cannot be denicd his right to have his name entered in the
register of members. To avoid liability, most companics take the following precautions on

receipt of an instrument of transfer.
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1) A notice of receipt of such instrument of transfer is given to both the transferor and
transferee. The parties are asked to send their objections received within the prescribed
time and the company proceeds with the transfer.

2) If on a comparison of the signature ofthe transferor in the instrument of transfer, with
his specimen signature, any suspicion is aroused, the company communicates with
the transferor seeking clarification.

3)  Sometimes the company takes an insurance policy to cover the risk of loss on forged
transfer,

4) A company may also create a fund to provide for possible losses on forged transfers.

If the company is put to liability as a result of acting on forged transfer, it can claim
reimbursement from the person who is responsible for the forgery.

Check your progress 2

1. What is blank transfer?

........................................................................................................................................................................

........................................................................................................................................................................

23.8 TRANSMISSION OF SHARES

‘Transmission refers to the devolution of the title to shares to another by operation of law. The
occasions when such transmission may . take place are the death, lunacy or insolvency of a
sharcholder. On the death of a sharcholder, his legal representative, (i.e. his heir), in case
of his lunacy, the committee and on his insolvency that Official Assignee or Official Receiver
and if it is a company, the Official Liquidator will be entitled to become a member. Unlike transfer
of shares, transmission does not require any instrument of transfer. On transmission of shares,
the person entitled to have his name entered as the sharcholder in the Register of Members of
the company can have it done by giving a written intimation to the company of his intention to become
a member.

"Thus while transfer is voluntary asignment of shares, transmission is involuntary by operation
of law. Again, while a transfer may be for a consideration wxcept in the case of a gift, in transmission,
no consideration is involved.

Inthe case of joint holders, the surviving joint holders willbe eligible for the title to the shares.
The person entitled to have the shares registered in his name may send a Letter of Request either to
have shares registered in his own name or may seek to transfer them to anyone else, in which case,
he has to execute a proper instrument of transfer and the transfer procedure will be followed by the
company. Before the company registers the shares in the name of the nominee, heir, etc., it must
obtain proof of his title to the shares. Proof of death will be the "Death Certificate’ and documents
evidencing succession will be the Will or Succession Certificate ete.

However, the instrument for transfer of debentures need not be dated by the prescribed
suthority as in the case of transfer of shares and the transfer is not subject to any statutory period within
which it is to be effected.




23.9 SUMMING Up

18 complete on registration thereof with the company., The Company is empowered under its articles
torefuse toregister the transfer of shares. The com pany shall intimate within two months such refysal
from the date on which the instrument of transfer was delivered to the company. The transferor or
transferee in a public company may appeal to the Central Government with in 2 months of the
receipt by him of the notice of refusal.

The Central Government may, by order, direct the transfer of shares In case of a private
company refusal of registering a transfer is not applicable except where the right to any shares of
a member is sold in execution of adecree and the company refuses registration. Appeal lies with
the Central Government,

1) Restrictions on transfer - No individual Broup or constituent of a group, firm, body corporate
- shall jointly acquire any equity shares in a public company if the tota} nominal value of the
equity shares excceds 25% of the paid-up equity share capital of such company, except with

the previous approval of the Central Government.

2) Every pody corporate or bodies corporate of the same management holding 10% or more

. the same without the pricr intimation to the Central Government of such a proposal to
transfer. The Central Government may, within 60 days ‘it is satisficd that it would result in
the change in the composition of the Board of Directors, to the prejudice of the Company,
direct that no such shares shall be transferred, :

3)  Nobody corporate or bodies under the same management, which hold 10% or more of the

Blank Transfer: Where the transferor only signs the instrument and the rest of he instrument
is lelt blank, it is called a blank transfer, A transferee of shares whose name is not registered
in the books of the company is not the legal owner of the shares.

Forged Transfer : Where the signature of the transferor i forged on the instrument of transfer
of shares, it is a forged transfer. It gives no title to the Uransferce. The transferor continues to
be the owner thereof.

Transmission of Shares - Shares pass by operation of law from one person to another by holder’s
insolvency or by death. Shares vest in the Official Assignee or Receiver on insolvency, and on
death, they vest in the legal representative, If the tompany refuses to register the transmission,

23.10 CHECK YOUR PROGRESS : MODEL ANSWERS

1. L One of the important featyres of the company form of organisation is ‘the
transferability of shares’. The shares are treated as movable property and freely
transferable from ong person to another, Normally a sharcholder can buy or sell his
shares in the stock exchange or elsewhere,

. The following are the restrictions on the right to transfer shares,

1. Under the Articles a public company may and a private com pany mustrestrict the right
to transfer. ‘

\
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2. A Company may restrict the transfer.
a)  When there are calls in arrcars
b)  When the company has lien on shares
¢) When the shares are sought to be transferred to a foreigner.

3. The Board may refuse to transfer the shares to an ‘undesirable’ person.
4. A subsidiary company cannot acquire shares of the holding company.
5. A company cannot buy its own shares.
6. The transfer application should be in the proper form.
2. I Where the transferor only signs the instrument and the rest of the instrument is left
blank it is called blank transfer.
I i) The rcal owner is not known
i)  Income taxis evaded by suppressing secret profit.
iii) Windown dressing is possible.
iv)  Fictitious losscs can be brought into the books through antedated blank
transfer transactions to reduce tax liability.
I, Where the signature of the transferor is forged on the instrument of transfer of shares,
it is a forged transfer.
23.11 MODEL EXAMINATION QUESTIONS *
Al Answer the following in.15 lines each:
1. Explain the rules for transfer of shares when the iransfer deeds are lost
2, What is blank transfer? List out the evils
3. Distinguish between transfer and transmission
B. Answer the following in 30 lines each:
4, Explain the procedure involved in the transfer of shares, What are the restrictions upon the
right to transfer of shares of a company?
5. Narrate the power of Directors to refuse the registration. What are the remedies available
to the aggrieved parties?
23.12 RECOMMENDED BOOKS
1. S.M. Shah: Lectures on Company Law
(NM Tripathi Limited, Bombay) Lecture Viii.
2. Shaklar Gulsan . Principles of Company Law,
_ (S.Chand & Company New Dethi), Chapt. XII
3. Bulchandani, KR : Business Law
(Himalaya Publishing House Bombay)
4, Kapoor N,D. : Elements of Company Law.
5. Maheswar & Maheswari : Company Law. :
23,13 GLOSSARY
1. Transfer : Transfer takes place by the act of cither party bysigning the
instrument of transfer
2, Blank Transfer : Where only transferor signs the instrument and the rest of
the instrument is left blank.
3 Forged Transfer : Where the signaturc of the transferor is forged on the
-astrument of transfer, which givesno title tothe transferee.
4, Transmission : Shares pass by operation of Law from one person to

another (another person that takes place) in the casc of
insolvency or death.
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240 AIMS AND OBJECTIVES

This unit helps the students to understand the rules regarding the alteration of the share
capital of a company and the capitalisation of profits.

By the end of this unit you will be able to :

expiain the mcaning of increase of capital

define ‘consolidation and subdivision
differentiate between stock and share

describe the various methods of reducing capital
explain the meaning of capitalisation of profits.

24.1  INTRODUCTION

a Increase of its share capital,

b Consolidation of its shares,

c Sub-division of s shares,

d. Conversion of its fully paid shares into stock and vice versa.
€ Cancellation of share capital, and

f Reduction of capital.

The following rules arc commonly applicable to all the modes of alleration mentioned above,
except reduction of capital, which will be taken up later in the lesson:

1. Only limited companies can alter their capital,
The companics must have Share Capital.
Alteration is possible only if the Articles of the company permit. If there is no provision in

the Articles, it can be altcred by a special resolution to incorporate such a permission,

\_
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4. The powers to alter the capital of the company can be exercised only in the general meeting
of the company. In other words, the Board does not have an independent power {0 alter the
share capital of a company unilaterally.

5. For altering the share capital as above, an ordinary resolution in the general meeting will
be enough, unless the Article of Association insist upon special resolution.

6. Whenever the share capital is altered, a notice must be given to the Registrar within 30 days
of it. :

242 INCREASE OF CAPITAL

It has been held that increase of share capital occurs when new share are created and itisnot
necessary that the new shares must have been actually offered or allotted or the names of the share
holders concerned, registered in the register of members of the company. Even though these shares
have not actually been offered or allotted to any body, there is still an issued capital, when they
have been created by a resolution of the company. The share capital of a company, may be increased
by a company, as per the Articles, by an ordinary resolution in the general meeting of the company
and by an issue of new shares of such ar amount. The resolution may also indicate the manner in
which these additional shares can be issued. If an increase inthe authorised cpaitalis contempalted,
the notice of increase including the details of the classes of shares to be issued and the conditions
of such issue, should be filed with the Registrar of Companies within 30 days of the passing of the
resolution. Where default is made, the company andev.ry officer of the company responsible for
the default will be liable for a fine upto Rs. 50/- per day of the default. The Registrar shall record
the increase and also make the necessary alterations in the company’s Memorandum or Articles
of Association or both. The subscribed capital of a company can be increased, after the expiry
of 2 years from the formation of the company or one year from the first alltometn of shares in that
company, whichever is earlier, by aliotting further shares, according to Sec. 81, as Rights Issue. This
has been already discussed in an earlier lesson dealing with various kinds of shares. Briefly, such
further shares should first be offered to the holders of equity shares of the company in proportion,
sofar as practicable, to the capital paid upon the shares. The offer must give them atleast 15 days
to accept the shares, If the acceptance letter is not received from them within that time, they would
be deemed to have declined the offer. The offer must clearly indicate that they can renounce the
shares offered in favour of others, unless the Articles provide otherwise. If the offer has not been
accepted within the time allowed, the directors can dispose of the shares as they think fit. If the
company passes a special resolution or an ordinary resolution, confirmed by the Central
Government, to that effect, then the shares need not first be cffered to the equity sharcholders.

Increase of Subseribed capital by conversion of debentures and Loans into Shares

The subscribed capital of a company can also be increased by the exercise of an option given
to debenture-holders or ‘the loan creditors to convert their debentures or loans into shares. The
orovisions regarding Rights Issue will not apply insuch cases. However such conversion will be valid
only if the following conditions are satisfied. :

1. The terms of issue of the debentures and the conditions of the loan must specificaily include
such an option.

)

The terms of the option must have been approved by the Government, and

3. Except in the case of dcbentures issued to or loans from the Government or any institution
specified by the Central Government in that behalf, it must also have been approved by a
special resolution before the issue of these debentures or raising of the loans.

The Central Government is empowered in public interest to direct, by an order, the conversion
of any debentures issued to, or loans raised from any Government spossored financial institution by
a company, or any part of it, into shares of the company, on such terms, as it may impose.




5.41:4‘ oL, it

Where the increase is automatic by an order from the Central Government, it will send a
copy of its order to the Registrar and also to the company. On receipt of such an order, the company
must within 30 days file with the Registrar a return with regard to the increase in share capital. The
company in these cases, need not pass a resolution to increase its nominal share capital,

Where a public financial institution applies to the Central Government for exercising the
option to convert their loans into shares, a similar direction will be given to the Registrar. He will
be required (o carry out alterations in the company’s memorandum,

Check your Progress 1
1. Narrate the circumstances when the conversion of debentures and loans into shares is justified

........................................................................................................................................................................

243 CONSOLIDATION, CANCELLATION OF CAPITAL:

A company, with a share capital, if empowered by the Articles and by a general meeting,
can consolidate and subdivide all or any of its share capital into shares of larger amount than the
existing shares or convert ail or any of the paid up shares into stock or stock into shares of any
denomination,

If the Articles permit, a company, may by passing an ordinary resolution in its general
meeting, subdivide its. shares into shares ~f smaller amount than mentioned in its memorandym on
subdivision, the amount remaining unpaid on the sub-divided shares should be proportionaie to
the unpaid balances on the shares which are now sub-divided.

Similarly a Company may cancel the shares which have not been allotted or agreed to be
allotted 10 anyone and thus diminish the capital of the com pany by the amount of the shares to be
cancelled. This diminution wil] not be deemed to be a reduction of capital as per the Act.

A notice of the consolidation, subdivision or cancellation should be filed with the Registrar
within 30 days. For default, both the com pany and every officer responsible for the default punishable
with a fine upto Rs.50/- per day.

Every copy of the M emorandum and Articles issued after the alterations of the capital in any
of the ways described above, should contain a mention of such alteration. It should be noted that for
all the methods of alteration of capital described, an ordinary resolution or special resolution of the
company in general meeting, as permitted by the Articles is necessary. It is not necessary to obtain
the confirmation of the court,

244  CONVERSION OF SHARES INTO STOCK

According to the Act, the term ‘share’ includes ‘stock’ unless a distinction is expressed or
implied between the two, The Act does not separately define ‘stock’. Stock is acollective term
uscd to describe a bundle of fully paid shares, legaily consolidated, portions of which can be
transferred. In other words, a share can be transferrcd as a unit onlyi.e. one canot transfer a fraction
of ashare to another. But, ifitis converted into ‘stock’ a fraction of such stock can be transferred.
However, most Indian companies permit transfer of stock only in multiplies of Rs.5/- orRs.10/- to
avoid annoying transfers of tiny sums. As ‘stocks’ can be crealed, only if the Articles permit, by
converting fully paid shares, it is clear that there can be no original, direct, issue of ‘stock’. Such
conversion *should be sanctioned by an ordinary resolution or special resolution, if the Articles
require it of the company. The Courl’s consent is not necessary for such conversion, Further, stock
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canbe r_econverted into shares in the same manner. A ‘stock-holder’ normally has the same rights
as a ‘shareholder’.

Difference between shares and stock:

1. A share has a nominal value while stock has no face value.

2. Shares can be directly issued while there cannot be a direct issue of stock. There can only be

a conversion of fully paid shares into stock,

Shares may be partly paid, while stock is always fully paid

Shares are in units while stock is a lump holding.

A share can be transferred only as a completed unit while stock can be transferred in

fractional values subject to the Articles.

Each share is identified by a distinctive number, but stock has no such number.

All shares of the same class must be of equal face value while stock need not be of equal value.

There is no face value’ for stocks.

8. Share capital has to be registered as part of the capital clause or the Memorandum before
sharcs can be issued while stocks are only ‘converted’ share capital.

9, A shareholder is a member of the company with all his rights and liabilities while a stockholder
will be deemed to be a member only if this Articles provide for it.

Wb W

o

Check Your Progress - 2

1. Define Stock.

........................................................................................................................................................................

........................................................................................................................................................................

245 REDUCTION OF CAPITAL:

The Companies Act, provides for the alteration of the capital of a company in the various
methods discussed is the previous section, fairly easily. However, altering the paid up capital by
way of reducing it, is amore serious matter and the Act provides stringent regulations governing the
reduction of capital.

The following circumstances . may necessitate reduction of capital:

1) A company may suffer losses in carrying on its business as mentioned in the objects clause of.
the Memorandum of Association. In Trevor Vs. Whitworth (1887), the judge said, “The
capital no doubt may be diminished by expenditure upon and reasonably incidental to all
the objectsspecified. A part ofit may belostin carryingon the business operations authorised.

Of this, all persons trusting the company are aware and take the risk”, '

2)  Heavy trading losses would have depleted the capital and the company would be left with
no alternative except to resort to reduction of capital.

3)  The values of the assets of the company would have depreciated, though in the books
of the company they would be appearing as higher figures. Alternatively the assets could be
artificially over valued.

4) A company may have capital in excess of its present or future requirements or it may have
large liquid resources with little scope for the profitable use of these liquid funds.

5 Capital may be reduced by forfeiture, surrender or redemption of share capital.




Meaning of Reduction of Share Capital:

The term ‘Capital’ as used here includes nominal capital, whether issued or unissued and

though the Act does not define the ‘Reduction of CapitaP’, it provides for the_reduction of
1)  Authorised capital (by altering the Memorandum).

2) Subscribed capilal and

3) Paid-up capital,

The cancellation of unallocated shares will not be deemed to be reduction of capital,
Similarly forfeiture of shares, surrender of shares or redemption of preference shares will not
amount to reduction of capital in the sense in which jt is used here.

A company limited by shares, if anthorised byits Articles, may reduce its capital in any of the
following ways: .

1 Reducing or extinguishing the liability of members for uncalled capital; for example, where
only Rs.5/- has been calied upon shares of Rs.10/- each, the company may decide to cancel
the uncalled portion of the share namely Rs.5/- by reducing the value of the share from Rs.10
to Rs.3. Reserve capital can also be cancelled with the sanction of the court,

2. Cancelling or writing off any paid up capital which has already been lost or which is not
represented by available assets. For example, where the company’s paid up capital is
Rs.1,00,000 but the company has suffered accumulated losses up to Rs.25,000 which means
there is no corresponding asset to that extent, the capital has been actually reduced. The
company may incorporate this reduction in its books by writing off Rs.25,000 from its paid
up capital, by reducing the face value of the shares correspondingly,

made in assets other t'hen cash even if the x}aluc of the assets exceeds the nominal value of
the reduction.

4, Inany other way approved bythe Court. This gives ageneral power to the company to reduce
its capital in ally way, provided the Court sanctions it

Restrictions on the Power to reduce the Capitai:

A company has statutory power to reduce jts capital. Suchpower can be exercised even after
it has gone into liquidation. A company cannot contract itself out of this power. However the
following restrictions have been placed on the power to reduce capital;

1. TheArticles of the company should permit the reduction, Ifthe articles are silent on thisissue,
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2. A special resolution has to be passed for such reduction. The notice calling the general
meeting to pass this special resolution must give complete particulars of the resolution,
including the reasons for the proposed reduction of capital, in the explanatory statement
to the resolution, “the special resolution is called a resolution for reduction of share
capital”.

4, The appropriate consent of the court is required confirming the reduction. The application for
consent should be accompanied by the Minute Book. The Minute Book should be submitted
to the Court as evidence of the meeting and the resolution passed in it.

The Court will confirm the reduction only if it is just, fair, reasonable and equitable undet
the circumstances. Before confirming the Special Resolution reducing the capital of the company,
the Court will inguire into any objections that can be raised by the creditors of the company. The
Court will not dismiss a'petition for reduction of capital on a merc theoretical fear of evil
consequences. If the reduction of capital involves (a) diminution of liability in respect of unpaid share
capital or (b) the return of any paid up capital to any shareholder, or (c) in any other case, if the Court

so directs, every creditor is entitled to object to the reduction.

The Court will settle the list of creditors entitled to object and issue pubtic notice fixing a
day or days within which the creditors whose names are in the list are to claim to be retained in
it or removed from it.

If a creditor whose name is in the list, puts in his claim against the company and it has not
been settled or discharged, he may not consent to the reduction of capital. The Court may dispense
with the consent of such creditors after the company settles the claims of such dissenting creditors
or provides security to discharge their debts.

After the list is finalised and after hearing the objections, if any, of the creditors, the Court,
if satisfied that the consent of the creditors has been obtained or {hat security has been given to
them,,may confirm the proposal of the company o reduce its capital, with some conditions if
necessary. One such condition it may impose is to add the words and reduced” to he name of the
company for a fixed period. Further the company will be asked to publish a notice of the
registratior: of the court order and the Minutes conforming the reduction or other details as the case
may be.

5. On the resolution thus being confirmed by the Court, the Court’s order confirming the
reduction must be produced before the Registrar. A certified copy of the Court’s order and
aMinute approved by the court showing with regard to the altered capital. (i) the amount
of share capital (ii) the number of shares into which it is to be divided, (iii) the amount of
each share and (iv) the amount deecmed tobe paidup oneach share at the -date of registration
must be delivered to him for registration. The Registrar shall issuc a certificate  of
registration of the Court’s order and the Minute. This certificate of registration is conclusive
evidence that all the requirements of the Companies Act, regarding reduction of capital,
have been complied with, The Minute after registration, will-be decmed to be substituted for
the corresponding part of the Meraorandum of the company and can be altered as if it bad
been originally contained in the Memorandum. The substitution of this Minute for part of
the Memorandum will be deemed to be an alteration of the Memorandum. The resolution
reducing share capital as confirmed by the order of the court does not take effect, till the
registration is over.

If any creditor of the company, owing to ignorance, has not becn included in the list of creditors:
_and after carrying out the scheme of reduction of capital, the company is unablé to pay the debt or
claim of such a creditor, then two consequences follow:

i) Every person who was a member of the company at the date of registration of the order
for reduction of capital will be liable to contribute for the payment of sucha ‘debt or
claim’, anamount not exceeding the amount he would have been liable to contribute,

if the company had commenced -winding up before such reaction of capital, and
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i)  Ifthe company is wound up, the Court on an application from such a creditor and on
his proving his ignorance, may settle alist of contrib torigs for his debt and may make

and enforce calls on them as though they are contr utories in the winding up,

: If any officer of the company is guilty of concealing the name| of a creditor entitled to object,
Or ‘misrepresents the nature or amount of debt or claim of any creditor or has been a party to these
acts, he is punishable with imprisonment upto one year or with find, or both.

Reduction of capital without the sanction of Court:

In the following cases of reduction of capita, it is not necessary to obtain the confirmation
of the court.

ra
1) Forfeiture of shares-

As already seen, a company, if permitted by is articles, may forfeit its shares for non-payment
of calls, The effect of forfeiture is to reduce the capital but the consent of the court is not
necessary for it, : '

2) Surrender of Shares:

The details of the circumstances under which shares can be surfendered have been discussed -
in earlier lesson, A surrender may be. accepted only to release a shareholder from future. .
liability 1o pay calls. It should not amount to purchase by 4 company of its own shares,
However-confirmation of the court is not necessary for adcepting surrender of shares.
Permission in the Articles js enough.

3} Cancellation of Capital:

Unallotted shares can be cancelled by the com pany. Though this reduces the capital of the
company, it is not Necessary (o obtain the Court’s sanction.

4) Redemption of Preference shares:

Where the Articles permit, a company may issue redecmable preference shares, Redemption

of these shares, though it reduces the capital of the company, does not require the sanction of
- of the Court.

5)  Purchase of Shares of a memper by the company under section 42¢h):

Under sections 397 and 398 of the Act the court js empowered to| pass such orders as it may
deem fit to preven oppression and mismanagement, On an application made to the court
“under these sections, seeking relief, it may pass an order for the purchase of the shares or
interests of any member by other members or the company. It can also sanctions the alteration
of the capital clause of the Memorandum incorporating the const quent reduction of capital,

6)  Reduction of capital of an unlimiteq Company does not require the Court’s consent,

246 COMPANY CANNOT BUY ITS OWN SHARES

‘This princibk was laid down in Trevor Vs. Whitworth in 1887in Esngland. This has now been
included the case in the Act in section 77. According (o section 77, RO _company limited by shares
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and no company limited by guarantee and having a share capital, shall have the power to buyits own
shares, unless the consequent reduction of capital is effected and sanctioned by the court as required
by the Act. Such a company cannot buy the shares even indirectly through another person. It
cannot provide financial aid to anyonc to buy its shares, or the shares of its holding company. But
a holding company can provide financial assistance of any kind to any person to purchase shares in
its subsidiary. However, the following exceptions are providedinthe Actto the generalrule mentioned
above: :

1. A company may redeem its redeemable preference shares according to Section 80.

2. A banking company may lend money to anyone, in the ordinary course of its business,
to buy its own shares. :

3. A company may advance loans for the purchase of fully paid shares in the company

ot its holding company to be held by trustees for the benefit of its employees
including salaried directors.

4, A company may advance loans to its bonafide employees (excluding directors of
managers) (o help them buy its own fully paid shares for amounts not exceeding 6
months, salaries or wages of each employee. However apast employee cannot be given
such assistance. :

5. An unlimited company can buy its-own shares.

For contravention of the provisions of the section 77, every defaulting officer of the
company is punishable with a fine upto Rs.1000/-

6. Under section 395, where a company acquires 90% of the shares or class of shares
under a scheme of arrangement, it can compel the dissenting minority to part with
its shares. Conversely the dissenting sharcholders are also entitled to compel the
company to acquire their shares as well on the same terms.

7. Other exceptions will be forfeiture of shares, surrender of shares, or purchase of own
shares when the court orders s0 under section 402.

2477 CAPITALISATION OF PROFITS

A company: may, instead of paying'dividends in cash, distribute the accurnulated préﬁts _

in the form of shares. Such shares are calied bonus shares and issue of such shares is called bonus
issue. Tt is also known as ‘capitalisation issue’ or ‘scrip issue’. Such an jssue can be made out of
accumulated profits or capital profits or _capital reserves or capital redemption rescrves of the
share premium account, However, only {ully paid bonus shares can be issued out of the last two items.
“The different ways in which bonus issues can be made are as follows: -

1)  Making the existing shares which are partly paid into fully paid shares.
2).  Issuing partly paid sharcs. '
3 Issuing fully paid shares.

However no fresh shares can be issued as bonus shares unk:ss the existing, partly paid shares
are made fully paid. Further bonus shares can beissued onlyif the Articles permit and a special
resolution has been passed. Consent of the Controller of Capital Issues mustbe obtained before every
bonus issuc. All bonus issues must be i accordarice with the Guidelines given from time to time
by ihe Controller of Capital Issues. Sometimes a sharcholder may become entitled to a fraction of
a share in a bonus issue on a pro-rata basis. o '

In such a case, a “Yractiopal certificate’ will be issued to him. He can buy from othcrs their
fractional cerfificates to get full shares. Sometimes companies pay out such fractions in cash. The
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. Return of Allotment has to be filed with the Registrar after everyrbonus issue along with copies of

- the company’s resolutions affecting the capital of the company passed in connection with the bonus -

248 SUMMING Up:

A limited company having share capital may, if so authorised by its Articles, alter its share
capital as follows: :

a) Increase share capital by new issue; .
by ansolida_tc and divide alf or any part of its share capital into shares of larger amount.
¢) Convert fully paid-up shares into stock or vice-versa,

d) Sub-divide its shares, or any of them, into shares of smaller amount. _
€)  Cancel shares which have not been taken and diminish the amount of its share capital
by the amount of shares s0 cancelled,

Increase of Capital:

special resolution, reduce its share capital by

a) Extinguishing or reducing the liability on any of its shares in respect of share capital not

- paid up, - .. . . _
b) Cancelling any paid-up share capital which is lost or is unrcpresented by available
" assets. ' _ -
) Paying off any paid up share capital which is in excess of the requirements of the
company, ' :

Conversion of Shares into Stock:

A company limited by shares may, if authorised by its Articles, by a special

_ resolution passed in the general meeting,convert all or anyof its fully paid up shares into stock

and reconvert the stock into fully paid-up shares of any denomination. Stock i the aggregate

offully paid-up shares, consolidated and divided, for the purpose of convenient holding, into

different parts. It may be transferred or split up incto fractions of any amount without regard
to the original face value of the share.

Furchase by g company of its own shgres:

No company shall buy its own shares unless the consequent reduction of capital is
effected and sanctioned by the Court. '

2




Capitalization of Profiis: The company may, instead of paying the dividend out of the profits -

or reserves, capitalize its profits or reserves by issuing fully paid up bonus shares. The company
in such a case allots new shares as fully paid-up bonus shares. The company in sucha case allots
new shares as fully paid-up bonus shares. The company also, instead of issuing fully paid up
bonus shares, pay any amount on shares which are unpaid by the members of the company and
treat the unpaid amount on the shares as paid up.

249

CHECK YOUR PROGRESS: MODEL ANSWERS:

The conversion of debentures and loans into shares is valid only in the following cases: -

a)  Theterms of issue of debentures and conditions of the loan must include specifically
such an option. :
b) The terms of option must have been approved by the Government; and
<) Except in case of debentures issued or loans from the Government or any institution
‘specified by the Central Government in that behalf, it must also have been approved
by a special resolution before the issue of these debentures or raising of loans.

| Stock is the sum total of fully paid up shares. The fully paid up shares can be converted
into stock vice-versa. )

m Share Stock

a) Share has face value. Stock has no face value.
b)  Share can be directly issued. Stock cannot be directly issued
) Share can be partly paid up. Stock is always fully paid up
d)  Sharesarein units. Stock is a lump holding.
¢)  Eachshareis identified by Stock has no such number.
a distinctive number.

2410

MODEL EXAMINATION QUESTIONS:
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Answer the following in 15 lies each: -

Distinguish between share and stock :

How can a company (i) consolidate and (ii)cancel its share capital?

How can loans borrowed by a company be converted into share capital?

Enumerate the circumstances under which a company can reduce the capital without the
sanction of the court '

Answer the following in 30 lines each:

What do youunderstand by alteration of share capital? Explain how a company can increase
its capital. , ,
Can a company reduce its share capital? 1f so, what are the ways. Narrate the restrictions on
the power of a company.’

‘Define stock. How can shares be converted into stock and vice-versa?

Can a company buy its own shares? If so when can a company buy its own shares?
What are the Bonus shares? Explain _ the rules regarding capitalisation of profits by
companics.
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2412 GLOSSARY.

Consolidation:
Stoqk:

Capitalisation of profits:

Share Warrant:

Dividend:

Merging the shares i.e. reducing the number of shares then
the existing shares to the equai value. _ :
Stock is a colleetive term used to describe a'bundie of fully
paid-up shares.

Ploughing back the profits i.e. instead of paying the
dividend out of profits, capitalising its profit, or reserves by
issuing fully paid-up shares.

If the shares are fully paid up and the company has
previous approvel from the Central Government, the
Company shall strike out the name of the member from
its Register of Members on issue of share warrant,
Dividend is a share of the com Pany’s profit. The share in the
profits of the com pany is proportionate to the shares held by
the members in the company.
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250 AIMS AND OBJECTIVES -

This unit faimiliarises the student with the gencral forms of management of a company and
the various kinds of meetings held in a company.

After going through the lesson you will be able to:

outline the general provisions regarding the management of personnel,
list out the legal positions of Directors,

describe the procedure for appeintment of Directots,

list out the disqualifications for acting as Directors,

* explain the difference between Statutory Meeting and Annual General Meeting.

25.1 INTRODUCTION

A cc')mpany once registered becomes an artificial person and a’ sgparate entity, capable of
contracting in its own name. Being a creature of law, a company lacks both body and mind. Unlike
apatural person,it cannot act by itself. Therefore it requires a human agency {o carry out its tasks.
The usual human medium entrusted with the track of managing the company’s affairs is the director.
As an invisible hand a company merely signs throughits formalcommon seal tosupportt the signature
of a director. The Companies Act, 1956 has laid down certain rules to prevent management of
companies by ‘andesirable persons'. ‘

252 GENERAL PROVISIONS REGARDING MANAGEMENT OF A COMPANY:

: Under scction 202, if any undischarged insolvent, acts as a director or in any other manageriai
) capacity, he is punishable with imprisonment upto 2 years and with fine upto Rs.5,000/- or both.

Section 203 empowers the Court to order that a person shall not (without leave of the Court)’
be adirector or take part inthe ’managcment of a company for such period not exceeding five years,

if,




b inthe course of windin

» Section 388E prohibits the appointment as a managerial personnel of a company any person
- ‘removed from office as undesirable by an order of the Central Government, for five years from
~such removal,

Under Section 204, a public company or its private subsidiary cannot appoint any firm

- Or company to an office or place -of profit under the company (other than the. office of trustee for
debenture holders) for a term excecding five years at a time, Any such appointment may initially, with

the approval of the Central Government, be made for aterm not exceeding ten years. Loeng term

agreements may be required in some cases, especially in connection with the setting up of anIndustry,

ete. * -

253 KINDS OF MANAGEMENT PERSONNEL - DIRECTORS . APPOINTMENT - NUMBER
OF DIRECTQRS - QUALIFICATIONS:

Section 197 A prohibits the simultaneoys appointment or employment of more than one
of the following categories of managerial personnel namely.

o Managing director, or (2) Manager.

a)  Wholetime directors
b)  Technical directors
. Q) Other directors
Ty Secretary, and
e) M anaging Director or Manager,

The powers of the directors can be exercised by the board collectively e‘kcept to the extent
they have been delegated to an individual director or to a committec of directors, for specific
purposes, g

- Definition:

The Act states (hat a director includes any person ‘occupying the position of director by .
Whatever name called, They can be described as those who have been entrusted with the
task of managing the company’s affairs.

Deem_ed Direcror

Any person according (o whose wishes of- instructions. the board of directors of any of the -

- .- directors of the 'company Is accustomed to‘act, is deemed to be 2 director of the company.

. Thisisto fixthe, responsibility on the real persons who stayin the background but who virtually
- ‘manipulate-the ‘dummy directors’ of the company. -




Legal Position of Dircctbfs:

The law does not precisely define the status of directors. They are often described as trustees,
agents or managing partners of the company but they are not, in the exact sense, any of these.
They are not exactly the servants oF employees of the company. In some respects they
resemble trustees, in others,agents and inyet others,manégingpartners.Thesc descriptions
are not to be interpreted too strictly. As one judge put it, each of these expressions is used not
as cxhaustive of their powers and responsibilities but as indicating useful points of view from
which they may, for the moment and for a particular purpose, be considered. '

i) As Trustees: A trustee is a person who holds property on trust for another. Directors are not
trustees in the strict legal sense of the term but they have some of the attributes of trustecs,
for example, as regards assets which come to their hands or are under their control. If they - -

misapply the property of the company even if it be for paying dividends (o members they
are liable to make good the amount to the company. They will be trustees for the company’s
moneys entrusted tothem and are jointly and severally liable for breach of such trust. They
stand in fiduciary position as regards the capital of the company under their control. Any
wrong statements in the balance sheet by them will be a serious offence. They will also be
considered trustecs for the performance of their duties. They will be liable for breach of
trust, if they have not properly dealt with the properlyor funds of the company and watch over
the entire business of the company as carefully as a man of ordinary prudence would deal
with his own property and watch over his own business. ‘

However, directors will not be liable as irustees, in the strict legal sense, because they arc not
the legal owners of the property of the company. Again the directors are not trustees for
individual shareholders, third parties contracting with the company, 0f creditors of the
company, their judiciary capacity imposes a duty on them to act in the interest of the company
“asawhole and not in their own, They own to their company duties of good faith, loyalty, skill
and intelligence The directors will be trustees of the powers vested in them in th e sense that
. they must exercise them bonafide and in the interest of the company. Thus the directors are .
not turstees in the strict sense but quasi-trustces in some respects.

i)  As Agents: Though in the strict sense of the term the directors cannot be called agents of
the company. The general rules of the agency apply to their relationship with the company
subject to the restrictions placed by the Act and the Articles of the company. 1n the following

cases they are treated as agents of the company:

1)  when entering into contracts on behalf of the company they are agents of the company,
and do not incur any personal liability. Their action binds the company 50 long as
this action is within the powers offered on the company by the Memorandum and

the Articles of Associations. If it is ultra vires the company, they are liable to third -
parties for breach of warranty of authority. :

2)  They will be agents i1 the sense that they have the power to carry on the business of
the company within the statutory restrictions.

3) They are agents o the extent that they -act within the Memorandum and Articles. If
their act is ultravires the company, it cannot be ratified by the company. 1fitisultra vires
the directors, their act can be ratifked by the company. In the first case they will be

personally liable to the third parties.

4)  They are not agents of individual shareholders.
5 In some Tespects, their powers are more extensive than those of agents in the sense that

the shareholders may not know orcontrol the specificacts of the directors. Bowever,
a notice received by a director in his personal capacity will not be regarded asa notice
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reecived by him in his capacity as dircctor . A dircctor caniiot be treated as an agent
of the company because, . ’

1). An agent can be appointed by implication but the appointment of a director
requires a solution of the company, ) T

ii)  The doctrine of ratification operates in full in the case of an agent but an act
by a director which is ultra vires the company cannot be ratificd.

ii)  The doctrine of undisclosed principal is applicable to an agency agreemeht. The
" affccted third party on disclosure of the facts may chose to sue cither the

principal or the agent. In a company the doctrine has limited or no operation at

all, :

Lord Selborne has diffcientiated the role of directors as trustees and agents of the company.
According to him, “The directors are the mere trustces or agents of the company - turstces of
the company’s money and property, agents in the transactions which they enter into on behalf of
the property. '

iii)  As Managing Partner: The dircctors manage the affairs of the company for
the sharcholders and their own benefit. This makes their position similar to that
of managing partners because they arc appointed to their posts by the share-
holders. However, their powers and liabilitics are more restricted than those
of partners. One director’s acts will not bind the other directors as partners, acts
are mutually binding. Howcver, where he has been expressly authorised to do
so, for example, as a managing dircctor. his acts will be binding on the other
directors. : . ‘

iv)  As Employees of the Company: Sometimes the directors are described as paid
employees of, or servants of, the company and stand in no better position than
ordinary employees. Section 314 says that a director cannot hold any ‘office of

- profit’ unless a special resolution is passed to that cffect. Like any other

- employee, a director draws financial reward from the company for his services
to the company. In this respeet, she is merely a servant or employee of the
company. The invisible eye of the company checks and controls the dircctors,
and their actions in relation to the company. But the similarity between a servant
and a dirgctor will not be considered cqual to a salaricd person for preferential
claims against the company. The gencrally agreed view is that a director is
ncither a servant nor an employee but that his position is closer to that of an
agent or trustee of a company.

Insum, it docs not matter what you call them so long as you understand what their true position
18, which is that they are commercial men, managing a trading concern for the benefit of themselves

.and all other shareholdersin it. The Board of Dircctors has been described as ‘the brains’ of the

company or the ‘organs’ of the company.
Nuinber of Directors: .

A public company must have at least three directors and every other company at least 2
directors. The maximum number of dircctors is usually fixed by the Articles of each company.,

- Where the Articles are silent, the number of directors can be varied by the sharcholders in
general meeting, by ordinary resolutions. However, the number cannot be reduced below
the statutory minimum. Unless the Articles provide for retirement of all the directors at the

" annual general meetings, not more than 2/3rds of the directors may be subjected to retirement
~ by rotation. A public company or its subsidiary private com pany cannol increase the number
~of its directors beyond the permissible maximum under the Articles without the Central
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Government’s approval except where (i) the company had beenin existence on 21st July 1951,
(i) the company came into existence after that date or (iii) the permissible maximum is 12
or less than 12 and the proposed increase does not raise the maximum beyond this.

~

Appointment of Directors:

Only an individual can be appointed as a director of a company. Directors may be appointed
in the following ways:

a)  Appointment of first directors:

One of the formalities require for registration of a company is to include in the Articles
of Association the names of the first directors. If no specific names are mentioned, the

_ Articles will empower the signatories of the Memorandum to name the directors. If this also
is not mentioned in the Article, the signatorics to the Memorandum who are individuals will
be deemed to be the first directors of the company. Where a public company lisied by shares
‘does not have a separate set of Articles of Association. Table A provides that the names
of the first directors shall be determined in writing by the subscribers of the Memorandum
or a majority of them. These first directors will hold office until the next annual gencral
meeting of the company at which the directors can be duly elected.

A person cannot be appointed as the first direcior of a company by the Articles, or named
as first director in the prospectus, or statement in lieu of prospectus, unless before the
registration of Article,s the publication of the prospectus, or the filing of the statement inlieu
of prospectus, the following conditions are fulfilied by the person concerned:

1) That he bas by himse.f or through a representative, signed and ﬁled with the Registrar
a consent in writing to act as such a director; and

2) (i) Signed the Memorandum for his qualification shares if any or (i) taken his
qualification shares; or (iii) signed and flied with the Registrar an undertaking to take
up and pay for his qualification shares; or (iv) delivered to the Registrar an affidavit .
to the effect that the qualification shares have been registered in his name.

However, these restrictions do not apply to-(a) a company not having share capital, (b) a
private company (¢) a private company which subsequently becomesa public company, (d)
_acompany issuing prospectus after one year from the commencement of business.

Appointment of Subsequent Directors:

Subsequent directors are usually elected in annual general meetings. Unless the Articles

" provide for the retirement of all directors at every annual gencral mecting, not Iess than 2/3
of the total number of directors shall retire by rotation in the case of public companics and
private companics which are subsidiaries of public companies. The vacancy caused by
retirement by rotating are filled up in general meetings. At every annual general meeting one
third (or the number nearest to it) of those liable to retire by rotation, shall retire. Usually

- those who have been longest in office will retire first. The retiring directors are eligible for
rc-appointment. If the vacancies are not filled in the meeting, the meeting stands adjourned.
if, at the adjourned meeting too, the vacancies are not filled, the retlrmg directors shall be
deemed to be rcappointed, unlcss

1} a rcsolutuon to rcappomt the rctmng directors has been lost at any time ofthe meetmgs
during that scssion, or : :

i) The retiring director has cxpressed in writing his unwillingness tobe reappoint ted,
or : -




iif) - he has ceased to be qualified to be a dig:éctor, or e

-rt

v)  a special or ofdinary resolution is necessary for such appointment by law.

~ company of the receipt of such candidature, by notice, not less thaa 7 days before the
meeting, ‘or by advertisement in two newspapers circulating in the place of the registered

* office of the company.One of the hiewspapers must be in English and the other in the regional
language., These rules do not apply to a private company unless it is a subsidiary of a public
company. o : ‘

A person appointed to be a dircctor for the first time must sign and file with the Registrar
his consent to act as such within 30 days of his appointment. Such consent need not be
filed by (i) a reappointed director, (i) an additional or alternate dircctor appointed in !
a casual vacancy, (iii) a director named in the Articles, and (iv) a director of an independent
private comp-ny. . ‘

3)  Appointment of Director 1o fill up Casual Vacancies: A casual vacancy inthe office of a
director ariscs by (i) death, (ii) resignation, or (iit) bankruptey of a director. Such a
vacancy is usually filled up by the board of directors at a board meeting, A director
appointed to fill such a vacancy will hold officc only for the remaining duration of the
office of the director in whose place he is appointed. Such appointment can be made
in a public company or a private company which is a subsidiary of a public com pany.,
Also the Articles should not expressly prohibit such appointment.

Appointment of Directors by the Board:

The board can appoint dircctors under two circurﬁs;ances:
i) to fill casuval vacancies as discussed above, and
'ii) " to appoint additional directors.
Additional  directors can be appointed, subject to these conditions:
a) Articles must empower the board for such a_ppointmcnt,
b) such additional directors shall hold office only upto the next annual general meeting..

™ c) The number of directors including the additional directors shall not exceed the maximum
preseribed in the Articles.

d) Such appointments shall be made only by a resolution passed at a board mecting and not by
aresolution by circulation. Such power will lapse when (i) there is no legally constituted board:
or (ii) the board is unable or unwilling to function. The directors arc also entitled to appoint
alternate directors in the place of dircctors who are absent from the State in which board
mectings are held, for not less than 3 months, They can do so if the Articles gives them this
power, or a resolution is passed in a general meeting empowering them to do so, Such
alternative directors cannot hold office for more than the period for which the original
directors were entitled, They will automatically vacate the office if the original directors return
to the State.

5} Appointment by other Parties: If the Arlicles permit, not more than 1 /3rd of the directors
-may by appointed by other parties such as debenture holders, Government financial
institutions, etc. '




~.6) - Appointment by Government: The Government may have aright under the Articles of
. acompany to appoint its directors. Apart from sucha provision, the " Act empowers :

the Government to appoint the director(s) of acompany by itself or on an application
made toit by not lessthan 100 of its members having not less than 10% of the total
voting power. Such directors may be over and above the maximum niumber prescribed
inthe Articles. The directors appointed by the Government willnot be liableto retire
by rotation, nor will they be subject to acquire the qualification shares. ‘They need
not be the members of the company., Their term of office cannot be for more than
3 years at a time. Within that period their appomtments can be car>gied by the
Government and others can be appointed in their place. These powers are-
excercisble by the Central Government to prevent oppression of minority or misman-
agement of the affairs of the company. N

The Government directors are expected to keep the Government informed of the affairs of the
company. Any changg in the board of directors after the appointment of a director by the
Government will be invalid without Government approval. '

Apart from this special power the Central Government or the State Goverament will be
entitled to appoint directors of companies as sharcholders of such companies.

Life-Time Directors:

These directors are not liable to retire by rotaticn. In a public company ora private company
which is a subsidiary of apublic company, the creation of life time directors will not be valid unless
it is approved by the Central Government.

Assignment of office by a Director:
Any assignment of office by a director is void.
Share Qualification:

Where the Articles preseribe a share gualification for directors, it should be acquired within
two months [rom the date of appointment. Any provision for lesser period will be void. Further, -
the maximum share qualification should not exceed Rs.5,000/- or one share if the face value of
a share exceeds Rs.5,000/-. A share warrant cannot be counted for share qualification, However,
shares held as a trustce, not so entered in the Register of Members or shares held in joint names can
be counted for share qualification. Every director except a technical director or a government
appointed director must file with the Registrar adeclaration specifying the qualification shares held
by hira, within two months of his appointment. The provisions regarding share qualification do not
apply to aprivate company unlessitisa subsidiary of a public company. The share qualification,
~ if any, must be mentioned in anyprospectus issued by the company. If a director does not acquire
 his qualification shares within the prescribed time, he automatically vacates his office at the expiry

of the time limit, If any person acts as a director against these provisions, he is liable for a
fine upto Rs.50/- for every day until he stops acting as such.

A private company, not being a subsidiary company,necd not have share. qualification or L
can impose even additional gualifications for a directorship. '

Nuntber of Directorships:

No one can be a director of more than 20 companies excluding his directorships in an
wmdependent private company, an unlimited company, a non-profit company and a company where he
acts only as an alternate dircctor. For contravention, the punishment is a fine of 5,000/~ for each
company in excess of twenty. :




: Dis_qffﬂ,ffﬁcatious: s o e

&

. The following persons are disqualified from acting asdtrectors

5

13)

1) A person of unsound mind.
2} An undlschargcd mselvent or one who has applied to be adjudged an msolvcnt
33 A pcrson who has been imprisoned for moral turpitude fer ubtless than 6 mon_ths-uds years ..
-+ have not elapsed since the expiry of the sentence, R
4) A person who has been disqualificd by an order of the court on the ground of fraud or
misfeasance in relation to a company. The disqualification is for five years.
5 A pérson who has removed from the office of a director by the Company Law Board. Again
the disqualiﬁcation is for five years. ‘
‘One who has not paid the calls on his shares, This disqualification can be waived by the
Central Government. :
A private company may provide for additional di.squaliﬁ-cations.
254 VACATION OF OFFICE BY DIRECTORS, REMOVAL AND RESIGNATION, ETC:
The office of a director becomes vacant in the following circumstances:
1) When he does not obtain his qualification shares w1th1n the prescribed time or ceases to hold
the qualification shares at any time.
2) When he is declared to be of unsound mind by a competent court.
3) When he has applicd to be adjudged or has been adjudged an insolvent.
4) When he has been imprisoned for not less than 6 months.
5) thﬁ he has failed 6 pay the calls within six months of the duc date.
When he absents himself from threc consecutive board meetings or from all meetings for
3 months which ever is longer, without leave of abscncc
7 When a firm in which he is partiner or a company of which heis a director has accepted a loan
from the company withcut the Central Government’s - approval.
8)  When the Court debars him from directorships,
9) . When the company passes a resolution or the Government passes an order removing him
from hlS office as director. : .
10)  When he ceases to be an officer of the company becausc of which he was made a dircctor.
11)  When he holds an office of profit in the company contrary to the Act.
12)  Whien he has been convicted after an inspection of the books of account of the co}npany.

When he fails to disclose his interest in any contract to the board.




B - .

A private company may add additional grounds for vacation of a director’s office.
Removal of Directors:
A director of a company can be removed from office in the following manner :

1) By passing an ordinary resolution for which special notice is given. On receipt of the notice
_the company must send a copy of the proposed resolution to every member and the director
concerned. The director has the right to send written representations to the company,

to have them circulated among the members and to have them read out at the general meeting.

The vacaricy caused by the removal of a director may be filled up by the appointment of
another in the meeting, provided special notice has been given of such anintention. If not filled
in the same meeting, it may be filled up as a casual but the removed director cannot be
reappointed by the board. The removal can be made even if the Articles or any agreement
contains a provision to the contrary. The removed director, however, can claim compensation
for premature termination of his office or may claim any other remedy available to him.

2)  The Central Government can remove a director, if, on areference to the High Court, an
adverse decision has been given by the court. : :

However, a company cannot remove (i) a director appointed by the Central Government, and
(ii) a director appointed according to the principle of proportional representation.

3) ~ Whenon an application made to the Court for prevention of oppression and mismanagement,
the Court feels that relicf should be granted, it may terminate or set aside or modify any
agreement of the company with any of its directors. When a director is removed by the Court
in such a manner, he cannot’ serve the company in any managerial capacity for five years.
He is not entitled to sue the company for compensation for loss of office.

v

Powers of Board of Directors:

According to the Act the board is entitled to exercise and do all such acts.and things as the
 company is authorised to exercise “or do-except thése that are required to be exercised or done by
the company in general meeting. The director’s powers are subject to restrictions laid downin the Act,
the Memorandum and the Articles of Association. Anydecisionin a general meeting restricting the
director’s powers cannot have any retrospective effect on the acts of the directors.

Restrictions on Board's Powers:

1)  The following powers of the board can be exercised only by means of resolutions passed at
" board meetings and not by circulation:

a) to make calls (b) to issue debentures (c) to borrow moneys otherwise (d) to invest the
funds of the company, and (¢) to make loans.

However, the last three powerscan be delegated to acommittee of directors, the managing
director, the manager or any other principal officer of the company. Such delegated powers
are subject to the limitations that the resolution of the board delegating the power to borrow
must specify the total amount outstanding at any time upto which moneys can be borrowed.
The power to invest ean be delegated by the board provided the resolution of the board
delegating the power mentions the ceiling on the amounts upto which funds can be invested,
and the nature of the investments that can be made. The board resolution delegating the
power to make loans must specify the maximum loans that may be made, the purposes for
which loans can be made and the maximum for each of these purposes. _ '




The Articles may mention other powers of the board that rcan be delegated.

Apart from the Powers mentioned earlier the Jollowing powers also can be exercised only at board
meetings: '

1. To fill up a casual vacancy in the office of a Jirector appointed by the company in the general
meeting. :

2. To sanction contracts in which any director or his associate is interested.

3. To appoint as managing director a person who is already the managing direcior or nﬁanagcr

of another company.

4, To invest the funds of the company in the shares or debentures of another company in the
same group, :
5. To appoint as manager of the company a person who is already managing director or manager

of another company,

The following powers of the board can be exercised only with the consent of the general
meeting;

1. To sell, lease or otherwise dispose of the undertaking of the company.

2 To gi.ve time for repayment of any debt due from a director,

3. - Toinvest the sale p;ocecds of any property of l.he company otherwise than in trust securities,
4. To borrow moneys in excess of the paid up capital ;'m'd free reserves of the company,

5. To contribute to charitable and other funds, not directly relating to the company’s business

or the wellare of jts employees, amounts exceeding in any financial year, Rs.25,000/- or 5%
of the average net profits for the three preceding financial years, which ever i more,

The board of directors of the company in general meeting cannol resolve to make any
contributions to any political party or for any political purpose. For contravention of these
rules the officers are lable for a fine of R5.5,000/- and for imprisonment upto 3 years,

Interested Directors:

Every director who is in any way interested in any contract with the coinpany must declare
the nature of his interest ‘at a board meecting. Such an interested director should not vore or
participate in any discussion of such conltract in the board meeting. His presence will not be counted
for calculating the quorum,

Directors Holding office of Profit:

No director of a company can hold any office of profit in the company except with the consent
of a special resolution, The following persons cannot hold any office of profit if the total monthly
remuneration of the office exceeds Rs.500/- or more, without a special resolution, '

D A partner or relative of a director.

2) A firm in which such a director or his-relative is a partner,

3) A private company in which such director is a director or member,




4) A director or manager of such a private company.

The following persons cannot hold any office of profit in a company with a total monthly .
remuneration of Rs.3,000/- or more, except with a special resolution of the company and the
approval of the Central Government: '

1. A partner or relative of a director or manager.

2. A firm in which such director, manager or rclative is a partner.

3. A privaté company of which such director, relative or manager is a director or
member.

Every one appointed to such office of profit must declare, in writing either before or at the
time of appointment whether he is connected with a director in any of the ways mentioned
above.

Compensation for Loss of Office:

No compensation for loss of office can be paid to a director unless he is a manager, managing,
or wholetime director of the company. Even to such directors no compensation is payable, if:-

1. He resigns his office as a result of any reconstruction or amalgamation of the company and he
is appointed director, manager or managing director or any other officer of the new company.

2. He resigns his office.

3. He vacates his office as a result of a Court order, or on being convicted his of fice i5 deéﬁled
to be vacated.

4, He is removed from ofﬁccl by the Central Government on a court order.

5. . The company is wound up owing to his negligence or default. |

6. He is found guilty ()f fraud or negligence or breach of trust or mismanagement of the affairs

of the company or its subsidiary or holding company.

The compensation payable should not exceed the amount he would have received for the
unexpired portion of his office or for 3 years whichever is less. The compensation will
be calculated on the basis of the average “remuncration actually earned by him during a
period of 3 financial years. immediately preceding the date on which he ceased tobe adirector
or the actual period of office whichever is less.

Liability of Directors:

Dircctors are not perconally Hable on the contracts they enter into on behalf of the company.
But they may become liable:

a. . onanimplicd warranty of authority,

v

b. to persons who subscribe for shares and debentures in case of untrue statements inthe
company’s prospectus, or

c. to the company for ultra vires or for negligence.




- Dircctors are not liable for mere errors of judgment. The Court can exonerate a director

from liability for negligence etc., ifit fecls that he has acted honestly and reasonably and ought

10 b excused.

253 MANAGING.DIRECTOR, MANAGER, SECRETARY:
A‘managing. Director of a company is an individual, who
" is a director of the company
2. is entrusted with substantial powers of management of the company and who exercises his -
powers subject to the control and dircctions of the board of directors of the company, and

@) an agreement with the company, .

who derives his powers of management {rom

b)  aresolution of the company or its broad, or
¢)  the Memorandum of Articles.

i

Acts of a routine nature such as signing share certificates when so authorised by the board of

directors will not be deemed to be substantial powers of management,

A managing dircctor or whole time director of a public company or its subsidiary private

company can be appointed subject to the following provisions.

1

The appointment or reappointment of a managing or wi olctime director requires the Central

Government’s consent. The Central Government wiil not give.its approval unless it is
satisfied that,

a) it is in the interest of the company to have a managing or wholetime director.,

b) the proposcd person is a fit and proper person and his appointment as such is not
L. againgt the public interest, and :

c) the terms of appointment are fajr and reasonable, -

The Government may approve the appointment for less than the proposed period, If the

- appointment is not approved, the person shall vacate the office on the date of the receipt of the
commuynication from the Government. If he does not vacate his office, he will be fined upto Rs.500/
- per day of default.

The following persons cannot be appointed managing or wholetime director:

a) an undischarged insolvent or onc who has at any ‘time been adjudged insolvent, or

b} one who has at any time suspended payment to his creditors or made any composition
with them, or

“¢) one who has been at any time convicted by a Court for morai turpitude,

d) one who is alrcady the managing director or manager of another company. However,
if he is managing director or manager of only one other company he can be appointed -
by an unaminous resolution of the board.

‘A company - cannot appoint a managing director for a term excecding five years at a
time, ‘




260

Wholetime Directors:

A wholetime director is one who is in the wholetime service of the company. The rules
regarding wholetime ditectors are the same as those for managing director except that the
regulation regarding duration does not apply to wholesome directors.

Manager:

A manager of a company is one who (1) manages the whole or substantially the whole of the
affairs of the company, (2) is subject to the control and directions of the board of directors,
and (3) may or may not be under a contract of service with the company ..

Secretary:

The ‘Secretary’ of a company is an individual possessing the prescribed qualifications and
appointed to perform the duties which may be performed by a secretary under the Companies
Act and any other ministerial or administrative duties. Every company having a paid up share
capital of Rs.25/- lakhs or more must have a wholetime, qualified companysecrctary. Where
a company’s board has only two directors, neither of them can be the secretary of the
company. - :

COMPANY MEETINGS:

Lh

A meeting is the getting together of two or more persons by prior notice or arrangements for
the discussion or transaction of a common business. Normally onc person cannot constitute
ameeting. Butin a company, the law permits a meeting with only one person being present
in some situations. Under the following citcumstances one person can conslitute a meeting:

When the Central Government orders the calling of an annual general meeting, it may direct
that even one person may consiitute the meeting.

When the Company lawboard ordersa cbmpany to hold a meeting of the company, not being
the annual gencral meeting, it'may order that one pcrson may constitute the meeting .

Where a class meeting is held e.g. that of creditors and there is only one .creditor of the
company, he can validly transact the business of the meeting. '

The board may delegate some of its powers to a committec of one person. The proceedings
of the committee will be valid under such circumstances.

Where a quorum is not present within half an hour of the commencement of a general
meeting, it stands adjourncd to the same day next week in same place., if , at the adjourned

meeting also quorum is not present within the first half an hour, the person (s) present will

be deemed Lo be the quorum. '

25.6

MEETINGS OF BOARD OF DIRECTORS:

The board must meet at least once in every three months and there should be at least four

meetings in a calendar year. But the Company Law Board may relax this rule in the case of any class
of companies. ' )

The minimum number of members to be present to transact valid business at a meeting is called

‘Ouorum’. The quorum for a board meeting is ‘one third of the total strength or - two directors
whichever is higher. As mentioned earlicr, an interested dircctor will not be counted for calculating
the quorum. : . .




Resolutions of the board may be passed cither at meetings or by circulation, However, certain
powers of the board can be exercised only at board meetings, as discussed carlicr. When aresolution
15 to be passed by circulation, all the relevant papers must accompany the resolution. The resolution
must be sent to all the directors in Indian at the time. The resolution will be deemed to have been
passed if a majority of the directors entitled to vote on its have agreed t6 it.

25.7 MEETINGS OF MEMBERS-STATUTORY MEETING, ANNUAL GENERAL MEET-
INGS, EXTRAORDINARY GENERAL MEETING

" The meetings of the members are called ‘general meetings’. There are four kinds of
members’ meetings. They are briefly discussed here.,

1. Statutory meeting

Every public company limited by shares and every public company limited by guarantee with
share capital, must, within not more than six months from the commencement of business,
hold a meeting of its member. This meeting is calfled the statutory meeting. the directors
will have to call the meeting. Failure will entail a fine upto Rs. 500/-. :

A list of members showing their names, addresses and occupations along with the number
of shares held by them must be made available for inspection by members at the meeting.

The members present can discuss any matter relating to the formation of the company and
arising out of the statutory report. But no resolution can be passed at the meeting, unless notice
had been given of it, :

At least 21 days notice must be given of the statutory mf‘::ting'. The notice must specifically
indicate that it is the statutory meeting. The nolice must be accompanied by the statutory
report. The prescribed particulars to be included in the statutory report are,

L. " The number of different classes of shares allotted, the number of them issued for cash
and those of other consideration.

27 The total amount of cash received on account of shares allotted

" 3. A summary of the receipts and payments account upto a day within 7 days of the date
of the report along with an estimate of the preliminary expenses, underwriting
commission and discount on the shares issued, if any.

4. Names, addresses and occupations of the directors, auditors, the manager and secrctary
of the company, if any, and the changes that have taken place in these offices since the
incorporation of the company.

Particulars and proposed modification of any contract to be submitted to the meeting,
The cxtent to which any underwriting contract has not been carried out with reasons,

Arrears of calls due from any director or the manager.

® N e

Particulars of any commission or brokerage on shares or debentures payable to
director or manager.

The statutory report must be signed by at lcast 2' directors of whom one shall be the managing
... director,if therc is one . It must also be certified as correct by the auditor in so far as the details
of the receipts and payments on account of shares, ctc. are concerned.

A copy of the statutory report must be filed with the Registrar, at the same time as the notice-
is senf to members, -
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 Annual General Mectings

Every company must hold an annual general meeting, specified as such, in the notice sent to
the members, in every year withnot more than 15 months between two such meetings. The
first annual general mectings can be held within 18 months. of incorporation. The annual
general mecting should be held within 6 months from the end of each financial year of a
company. The Registrar, for special reasons, may allow attention of time bynot more.than

" 3 months for holding the annual general meeting. extension will never be givenfor th first

annual general meeting.

The annual general meeting must be held on a day that is not a public holiday during business
hours at the registered office of the company or at some other place in, the same city town or
village in which the registered office is located. '

For failure to hold the annual general meeting the company and its directors will be liable
for a fine upto Rs. 5000 and also a finc upto Rs. 250 for cach day of default.

If default is made in holding the annual general mecting, any member of the company may
applytothe Centrai Government which may direct the company to call the meeting, with even
one member being present. Other directors may also be given for the conduct of the meetings.

During the annual general meeting the following business will be transacted as ordinary
busincss. ‘
Consideration of the annual accounts

Declaration of divideﬁdé. S y

Election of directors.

el A\

Appointment of auditors and fixing their remuncration,

Any, other business tobe transacted will be 2 special; business and the n_o‘ti_ceoqf‘th;:-am_l_ual
general meeting should give complete details of such special businesses.

Extra-Ordinary General Meetings

Any meeting of the members other than the annual general meeting will bean extra-ordinary
general meeting. The Articles usually provide for the calling of such meetings. Th directors .
may call such meeting whenever they think fit. - ‘

The members with 1/10th of the paid up capital carrying voting rights or 1/10th of .voting
power (where there is no share capital) may requisition the companyto call a general meeting.
On such a requisition the directors must call and hold an extraordinary general body

. meeting within 45 days of the receiptof the requisition. If they fail to do within 21 days the

requisitonists themselves may call the meeting, within 3 months of the date of the requistion,
Any reasonable expenses incurred by the requisionist in calling the meeting are to be
reimbursed to them by the company out of the remuneration payable to the directors who

were in default. '

If for any reason it isimpracticable to call a meeting (other than the annuat general meeting)
the Company Law Board by itself on an application of any director or members of a company,

may direct the holding of the meeting with other dircctions on the conduct of thc meeting. It
may also direct that even one member present in person or by proxy may constitute the -
quorum for the mecting. All business transacted in an extraordinary meeting will be
special business” No  ordinary business can be transacted in an extraordinary general
meeting. ' ' )

-
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6.

A mecting of one class of shareholders rhay&e“ called whenever their interesis are likely to -

be alfccted. The court may also order the calling of such class meetings where the company .
is likely to enter into acompromise or arrangement with its members.

- Check your progress - I -

Put the correct answers in the brackets:

I any undischarged insolvent acts as a director, he is punishable with R ¢ D)
a) 2 years imprisonment b) A fine upto Rs, 5,000/- ¢) both

The management powers are vested with ' ( )
a) Share Holders b) Board of Directors ¢} Employees '

" The Legal Position of Directors is

: ¢ )
a) As Trustees & As agents b) As Managing Partners ¢) As employees d) All the above

A public Company and Private Company should have 4 minimum of Directors respectively,

, 4)3and2b)2and3c) 2 and 7 : ( )

The Board must meet at least ' ( )

- a) Onee in a year b) Once in eVLry six months 'c) Once in every three monthg

The Statutory meeting ig compulsory Lo be held by ( )
a)  Every company any time in its life '
b} . Only public company limited by shares and limited by guarantec with share capilal,
- should hold not less than one month and not more than 6 months from the commence-
: ment of business. '
c) Only private company with capital g

There cannot be more than months gap between two Annual General Meetih‘gs
a) 15 months b) 18 months ¢) 21 months ( )

An ﬁxgr_g—_ggdina;y mecting is that :

a) " which is held within six months from the commencement of business
b)  which is held within 18 months of incorporation

¢} - which is held in addition to statutory meeting and Annual General Meeting or any
' “other meeting ‘ P :

258 SUMMING Up -

The Com bany carrics on its business thro.ugh' individuals called Directors. Collectively they

arc called Board of Directors, Every public com panyshall have at least three Directors and a private
company shall have two, :

Appointment of Directors

Directors,

.. Subsequent Directors - The Directors shall be appointed by election by the members in. the
‘General meeling. A person who s retiring as a Dircctor shall be eligible for reappointment
- to- the office of a Director at any General meeting, '




Appointment of at Board Meetings : The Board of Directors may appoint 2 Director in-case
of a causal vacancy. They may also appeint Additional Directors who shall hold office upto
the date of next the Annual General Meeting, ' -

Appointment by Government The Central Government may appoint such number of persons

as it may by order in writing specify for a period not exceeding 3 years. Such Directors need
not have any qualification shares.

Appointment by third parties : If Articles pérrhit that more than 1/3rd of Directors can be
appointed by debenture holders and creditors.

Share qualification of a Director: Every Directors who is intending to act as Lirector should
give his consent in writing and obtain qualification -shares within 2 months after his
appointment as Director.

Number of Directorships : The maximum number of Directorships which a person can hold
is 20. :

Removal of Directors

The Share holders by passing an ordinary resolution, can remove a Director by a special notice
of any such resolution and by sending the copy thereof to the Director concerned.

The Central Government canremove a director, if on areference to the High Court, an
adverse decision has been given by the Court. :

By Court : Any member of the company can make an application to the Government on the
grounds of appression or mis-management.

Vacation of Office of Directors : The office of the Directors shall become vacant on any of
the grounds mentioned in section 283 of the Act.

Disqualifaction of Directors : A person shall not be capable of being appointed as Director
if he possesses any of the disqualifications enumerated in section 274 of the Act.

Legal Position of Directors : The Directors are referred to in terms of various capacities. -
Some time as agents, sometimes as trustces, some time as managing partners, and some '
times as employees of thg company. They are persons who control the company affairs and
stand in a fiduciary position towards the company,. :

Power of Directors : The Board of Directors derive their powers from the companies Act,
Articles, Board resolutions in General Meeting ‘and Agreements or contracts with the
company. The Board cxercise the power or making calls, issuing debentures, borrowing
money, investing money and making Joans by means of resolutions pass at the meeting of the
board. The Director may also be held liable to pay compensation for damage suffered by the
company in case of breach of his duties. ' :

Board Meetings : The Board must meet at least once in every three months.

Statutory Meeting : This is the first meeting of a public company which is to be heid within a
period of not less than one month or more than six months from the date on which the

‘company isentitled to commence business Twenty-one days before this meeting, the board

of Directors shall forward a statutory report to every member of the company containing

‘the prescribed particulars. At the statutory meeting, the Board produces the list showing

the names, addresses and occupations of the members of the company.




clapse between the date of one annual general meeting and that of the next. The company
shall - hold. its first annual general meeting within 18 months from the date of its
incorporation,. Annual General Meeting shall be called by giving 21 days prior nofice to that
effect. It shail be called during business hours. At the Annual general meeting,t he members

shall consider the accounts of the company, appointment of auditors and fixation of thc,ir_r__;_

remuneration, declaring a dividend and appointing Directors in place of those retiring. -

Class Meetings : These are the mectings of Equity shareholders and preference shareholders

_ respectively. They are held in case their rights are sought to be affected.

25.9 CHECK YOUR PROGRESS : MODEL ANSWERS
LC 2B 3D 4A 5C 6B 7.A scC.
25.10 MODEL EXAMINATION QUESTIONS
A Answer the following in 15 lines sach;
1 Explain the provisions of company Law for th appoiniment of a director in company’s annual
- general meeting. '
- 2. How can directors be appointed to fill casual vacancies ?
3, Explain the Central Governments powers to appoint directors of companies.
B. Answer the following in 30 lines each;
4. Explain the legal positions of the Directors of a company
5. How are the directors appointed and removed form the office ?
6. Write a note on the statutory meeting of a company.
25.10 RECOMMENDED BOOKS
1 S.M.Shah: _ ‘Lectures on company Law’
] (NM Tripathi Itd., Bombay). i
2 Gulshan SS.: ‘Principles of Company Law’
& (8.Chand & Company, New Delhi).
Shukla M.C. o ’
3. Bulchamdani, KR..: Business Law’ ‘
: (Himalaya publishing house, Bombay)
Kapoor, N.D.: ‘Elements of Company Law’

(5.Chand & Sond).
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Qualification Shares:

~ Statutory Report

Quorum_ :
Agenda ¢

Proxy -

Spécial Resolutions :

Ordinary Resolﬁtion :

Shares o be taken by a Director to qualify him self as a
director of the company. )

The Board shall forward at least 21 days before - the
statutory meeting to be held, a statement containing the -
matters to be discussed in the statutory meeting. This
statement is known as statutory report. ,
The minimum number of members required to conduct a
meeting. :

Agenda contains the maltters to be discussed n any
meeting, : o ,

Proxy is a rcprescntative of a member of the .company.
When a member is unable to attend the meeting, he isgiven’
aright to appoint any representative on his behalf to attend
the meeting. - :
The resolutions which are passed with 3/4 of the majority
of the members present. : o
The resolutions which are passed with 51% of the membcers
present. '
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26.0 AIMS AND OBJECTIVE

This unit aims at introudcing the student to various methods of winding up of companigs,
pwoers and duties of official Liquidator. :

Once you go through the lesson you are ex;iectcd to:

explain the meaning of winding up, _
descripe the various methods of winding up of Companies, and

list out the parties, who can appeal to the court for the winding up of a company.

26.1 INTRODUCTION .

“The legal process of bringing, the affairs of a company to an end is called winding up. The
company’s net assets, if any, are distributed among the members, as successors of the dissolved
company. The end of the company is final once an administrator called "Liquidator” is appointed to
carry out the functions of collection and distribution of the assets and payment of the debts according
to the priorities prescribed by the Companies Act. ’ :

It should be noted that winding up need not be resorted to only when a company becomes
bankrupt. Though winding up is somewhat similar (o insolvency, it differs from it. In insolvency, the
- Law takes the property of the insolvent from him on adjudication and vests it in an’ Offiical Receiver.
the Receiver, thereafter, acts in his own individyal capacity. In the widning up of a compnay, the -
liquidator does not become the legal owner of the company’s property but only a servant of the

company acling on its behalf. The lguidator takes control of the company, collects its assels, pays its =~ -

debts and finally distirbutes any surplus among the members in accordance with their rights. A
company actually comes to an end only when it is dissolved by an order of the court at the end of the
winding up. : .




262 MODES OF WINDING UP

' There are three prin:;ipal modes of winding up, ﬁz -
(i)  Compulsory winding up or winding up by court;
(i)  Voluntary winding up, and
(iii) Winding up under the supervision of the court.

Voluntary winding up may be divided into‘(i) Members voluntarywinding up, and (ii) Creditors
voluntary winding up.

Winding up by the court is similar to the death sentence on a convict. Voluntary winding up is

similar to the natural death of a person, It must, however, be remebered that a company’s name may '

be struck off the Register of joint stock companies after it goes into voluntary liquidation. later, it can
be restored by a court order and thereafter the court may order it to be wound up. Under such
circumstances, it will not be voluntary winding up but a liquidation by the court. Again, when a
company has been sustaining continuous losses, its members may agree to wind it up voluntarily and
unanimously pass a resolution to sell its assets. But the company can be revived by the majority votes
of the holders of the majority shares who may subscquently change their minds.

e

2621 COMPULSORY WINDING UP : A company can be wound up by the court if :

a) the company has passed a special resolution to that effect;

b)  defanltis made in holding the statutory meeting or in delivering the statutory report to
the Registar (for public comanies only)

<) the company does not commence business within one year of its incorporation or
suspends business for a year;

d)  the number of members is reduced below the legal minimum (7 for public companies

and 2 for private companies)
.¢)  the company is unable to pay its debts;

fy the court is of the opinion that it is just and equitable that the company should be wound
up. . _ .

A company rarely passes a resolution that it shall be wound up by a court. It is more usual to
adopt voluntary winding up by a resolution of the company. Clause (b) deals with a technical defect.
In this case, the right to petition the court for winding up is limited to contributories (share holders)

and the Registar, The court will exercise its discretion under this head cautiously and on exceptional

grounds. Generallly, the court may direct the company to comply with the legal requirements
regarding the statutory meeting and pay the costs to the petitioning parties. a petition for winding up

under Clause (b) must be presented to the court within 14 days of the last day on which the statutory .

" meeting should have been held.

Under Clause (c) if the company had not commenced business within one year of its

incorporation the company has no provision for growth or continuation. Where the company has

suspended any business for one year, it can happen at any time in the life of the company. In either

case, the court will ook at the intention of the company, before passing a winding up order. the order

will be passed only when the court is sure that the company has no intention to carry on its business.
Where the company has suspended business for a year, if the company can account satisfactorily for
its suspension, the court will not pass a winding up order. Unless the main object of the company has
been suspencded, the court will not treat it as suspension of the business by a company.

'g""—'—




Under clause (d) the court will deem a company to be unable to pay its debts in the following
cases ;

1) acreditor for more than Rs. 500 has served a notice for the amount due and the company
has for three weeks neglected to payit or to secure or compound for it to the satisfaction
of the creditor or,

2) The execution of a decree has not been satisfactory, or

3)  Itis proved to the satisfaction of the court that the company is unable to pay its debts,
taking into account its contingent and prospective labilities.

The company must be proved to be commercially insolvent but not so merely in the technical
sense. A comapny may be at the same time insolvent and wealthy. It may have investments in
assets which may not be immediately realisable. If under such circumstances it assets are not
liquid enough to meet its curret liabilities the company will be deemed to be commercially
insolvent. The court will not entertain a petition from the company’s creditor whose claim is
being disputed by the company. In addition the court will not order winding up of a comany in
the followng cases too;

a) where a company, though wrongly, belicves that it s justified to refuse to pay;

b) asum becomes payable on a contingency which is not a debt a debt is sum payable now
or will become payable in the future by reason of its presnet obligation,

In the following cascs th:_: Lompany will be deemed to be unable to pay its debts;

i) Where it disputes its ability to pay and the dispute is only a cloak to hide its inability to
pay,

i)  Thedispute regarding the precise sum of the liability to ajoint family is not bonafide but
is a reuslt of collusion between the company and the manager of the joint family,

iy Where the balance sheet of a comany shows its labilitics exceeding its assets and the
' directors do not heed the notices under the law, the comany will be deemed to be
financially unsound.

V) Where the balance sheets of the company ar¢ not produced before the court in spite of
repeated reminders to the com pany, it will be assumed that if the balance sheets were
produced, they would reveal the financial unsoundness of the comapny.

Just and Equitable

The court’s power to wind Uup a company on the grounds that it is just and equitable to do so
is purely discretionary. Int he following cases, the court has ordered the winding up of a company.

a)  where the main object or substratum has failed.
b}  where there was a deadlock in the mangement.
) where the company was formed for a fraudulcat purpose.

d) where the company was a mere ‘bubble’ i.e. it never had any business or property.
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e)  wherethereis mis-management by directors

H where a director had voting control and refused to hold meetings, produce accounts or
pay dividends.

Petition for Winding up

Any of the following parties may submit the peition to the court for the winding up of a
company:
i) the company itself;
it) the creditors of the company
itiy  the contributories;
iv)  all or any of the three parties mentioned above either jointly or severally;
V) ihe Registrar and

vi)  any person authorised by the Central Government
i) Company’s Petition

The company may pass a special reolution for winding up through the court. Though the
directors by themsleves have been found to be empowerzd independently to petition for winding up,
many experts feel that the members should have authroised them though a special resolution to
do so.

ii)y  Creditor’s Petition

The creditor or creditors may be contigent or prospective. The term creditors includes a)
sccured creditors. b) debenture holders, ¢) trustecs for debentures holders, d) members for dividends
delcared and due from the company. The creditor or creditors presenting the petition to the court
must obtain the leave of the court, The court, before granting such lcave should ensure that:

1. There is a prima facie case for winding up the company; and

2. a sum for costs has been deposited with the court.
iii)  Contributories’ Petition

A’Contributory’is a person who has to contribuc to the assets of a company when it is wound
up; the term includes the holder of fully paid up shares also, and any other person who is alleged to
be a contributory. The contributory must show to the satisfaction of the court that he was a mebmer
of the company on the date of application to the court. A contibutory is not entitled to present the
petition unless he has held his shares at least for a period of six months during the 18 months preceding
the petition, except where '

1. he is an original allotee; or
2. the shares have devolved upon him through the death of a former holder; or
3.

the number of members has fallen below the statutory minmum,
v)  Registrar’s Petition

A Registrar can petition the court, after obtaining the sanction of the Company Law Board,
on the following ground s: ‘




1. When default is made jn filing the statutory report or in holding the statutory meeting;

2. When the company does not commence business within one year of its incorporation or
suspends bustness for one year; .

3 When the company is unable to pay its debts as shown by its balance shect or from an
inspector’s report.

v} Petition by the Central Government

Under Section 243 of the Act, the Ceniral Government may take the initiative (o present
a petition for winding up the company. Where it appears to the Central Government from the
report of an inspector that the charges against the company arc substantiated, it may authorise any
person (including the Registrar) to present the petition for winding up the company.

vi)  Petition by any other person

apetition for the compulsory winding by the court may be presented either by any person specified
in section 349 or by the Official Liquidator on the following grounds : :

L that the voluntary winding up or winding up subject to the supervision of the court
cannot be carried out with due regard to the rights of the creditors;

2. that such kind of winding up will icopardies the interests of the coatributories; and

3. that such kind of winding up cannot be carried on without affecting the rights of

creditors and contributorics.

Commencement of winding up

" Powers of Court

The court can excreise all the powersvested init by law subject to its jurisdiction, The
court has wide discretionary powers (o order a winding up. The court can preventa petitioner
from proceeding with his petition when it feels that the objcct of the petitioner is malicions
and mischievous and the petition is based on reckless and frivolous charges of mis-
management, misapplication of funds and irregularities in the com pany’s administration.
Where the winding up petition is moved with the primary object of putting pressure on the
company by threats of advertisements, the court wiil stay the proceeding and will stop the
publication of the advertisement, '

The court wills stay the proceeding of winding up in the following cascs ;

1. That any suit or proceeding against the company is pending before the Supreme
Court or a High Court.

2, That any suit against the company is pending before any other court.
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A stay will not be granted if the object of applying for it is merely to delay adjudication of 2
claim or thereby to defeat justice.

The court may direct the transfer of the winding up proceeding o a District Court
subordinate to it or any High Court with that Court’s consent.

Hearing of Petition

Every one interested in the winding up petition may attend the hearing of the petition. Those
whowant to appear at the hearing mustserve on the petitioner or his advocate notice of hisintention
to appear so. He must also state whether he intends to support or 0ppose the petition. On hearing the
petition, the court may pass any of the following orders :

Dismiss the petition with or without costs;

Adjourn the hearing conditionally or unconditionaily;

1

2

3. Make any interim order as it thinks fit.

4 Make an order for winding up the company, with or without costs;
5

Make any other order as it thinks fit.
An appeal may be made to the same court against any order passed by the court.
Consequences of winding up Order

1. The court must immediately send an intimation to the Official Liquidator who will then
become the Liquidator of the company.

2, The petitioner and the company must file a certified copy of the winding-up order with the
Registrar within 30 days of the date of the order. The Registrar will enter in his records the
particulars of the order and notify in the Official Gazette that such an order has been made.

3. The winding - up order serves as a notice of discharge to all the officers and employees of
the company except when the company’s business is continued.

4, No fresh suit can be brought against the company and no pending suit can be proceeded with
except with the leave of the court.

5. The court which is winding up the company can entertain and dispose of any suit by or against
the company and can transfer from or have transferred to it any suit pending against the
company.

6.  Any transfer of property or any payment made within 6 months before the presentation of
~ the winding-up petition can be set aside as a fraudulent preference.

1. The winding up order operates in favour of all creditors and contributories as though the
petition has been presented by them jointly. '

8. Any disposal of the company’s property or any transfer of the company’s shares will be void
after the winding up order unless the court orders differently.

9. Any execution or attachment of the company’s property without the court’s leave will be void.

10.  The effect of winding upis ot stop the running of time under the statute of limitation in favour
of the company.




~ Check your progress -1
' é) . What.d‘o you mean by winding up?

........................................................................................................................................................................

c) | Who are the parties that can file a petition for winding up?

........................................................................................................................................................................

2622 VOLUNTARY WINDING UP

A company may be volunfarily wound up in the following circumstances;
1. When the duration fixed for the company has come to an end or an event {Jpon the
' happening of which the company is to be wound up, has happened and the company has

in a general meeting passed an ordinary resolu.ion to wind up;

2. When the company has for any cause whatever passed a special resolution to wind up
voluntarily. No reason need be assigned for such winding up.

Conséquenccs of Voluntary Winding up
The following are the conscquenc?s _of a voluntary winding up:
1. The Company ceases to carry onits business, except to help the winding up proceedings,
2. Transfer of shares will be void except with the sanction of the liquidator.
3. . Any alteration in the status of a ;nember is void. ‘ )
4 The corporate status and the powers of the company continue. '
Kinds of Voluntary winding up
leuntary winding up may be of two classes:

i) member’s voluntary winding up, and

ii)  Creditors vo]ﬁntary winding up.




“The important feature of member’s volunﬁary winding up 1is thé-ﬁling, of a Declaration of =

Solvency with the Registrar. This declaration is not necessary in a creditor’s voluntary winding up.-
- Declaration of Solvency

Thisis a statutory Declaration to be made by the directors of a company at a directors’ meeting
tothe cffect that they have made a fuil enquiry into the affairs of the company and that they are fully
satisfied that the company can fully pay its debts within such period not exceeding 3 years from the
commencement of winding up of the company. The Declaration, tobe effective, mustbz made within
5 weeks immediately preceding the date of the resolution. A copy of it must be delivered 1o the:
Registrar before that date. It must alsobe included in the audited balance sheet and profit and
loss account of the company. - '

" If the liguidator feels that the Declaration of Solvency contains untrue statements, he will . -

call a meeting of the creditors and thereafter, it will be proceeded with as creditor’s winding up. For
untr .. declaration of solvency the directors may be imprisoned for upto 6 months and may be fined
upto Rs.5000. '

Member’s Voluntary Winding up
The procedure to be followed in members’ voluntary winding up is as follows:

1)  After filing the declaration of solvency the company will appoint a liquidator or liquidators
and fix his or their remuneration. On-such appointment the powers of the dircctors and
all the officers will vest in the liquidator except (o the extent the company in-a general
meeting sanctioned their continuance. A vacancy in the office of the liquidator may be filled
by the company in the gencral meeting which may be called by any contributory. The
Registrar must be intimated about the appointment of the liquidator to fill the vacancy.

2) The liquidator must submit a statement of affairs to the company.

3) If the company passes a special resolution for it, the liquidator may be -empowered to
transfer the whole of the undertaking to another company in consideration of shares, in the
transferee company. '

'4)  Ifthe winding up centinues for more than a year, a general meeting must be held at the end
' of cach year to consider the progress of the liquidation.

5) When the affairs of the company have been completely wound up, the liquidator must make
up an account showing the conduct of the winding up and explanation of the statement. A
general meeting of the members, called the final meeting, is to be called to consider the
liquidator’s final statement of account. ’

6)  The liquidator must forward to the Registrar and the Official Liquidator copies of the
statement of account and return as to the holding of the meeting within one week of the -
mecting. The Registrar will make the necessary entries in the registrar. e

'7)  The Official Liquidator, after examining the books of account and the related papers of the
company, will make a report to the court. If the report does not contain any adverse remark’
about the conduct of the affairs of the company, the company will be” deemed to have been
dissolved from the date of submission of the report to the court. If the report contains any such
comment then the court will direct the Gificial Liquidator to make an investigation into the
affairs of the company and make a report tothe court, On receipt of this report the court may
order that the companybe wound up from the date of the order or make any other order which
it may think appropriate.




“a

- When the affairs of the company h’avb becu_complctcly- wound up and it is about to be

* «dissolved, the company,in a general meeting, may dispose of the books and papers in any

‘manner it deems fit,

Creditor’s Voluntary Winding up.

1)

2)

-

3)

6)

7

8)

9

10 .

R

The procedure to be followed in creditors’ vdfuntary winding up is as follows:

A creditors’ meeting is to be called on the same dayor the day next to the day on which the

members’ meeting is to be held to pass the resolution for voluntary winding up. The directors

should lay before the creditors a full statement of the financial position of the company with
. a list of creditors,

“The creditors and the members at their respective meetings may each appoint aliquidator but
the liquidator appointed by the creditors will be recognised unless the court orders otherwise.

The liquidator will have to sﬁbmit astatement of affairs similar to the one to be presented by
the Official Liquidator in the case of compulsory winding up. :

The creditors may appoint a committce of tnspection with not more  than 5 members.
~ Thereupon, the company also in a general mecting may appoint not more than 5 members
subject to the power of the creditors to disapprove such members.

- The committee may fix the remuneration of the liquidator.

With the sanction of the court, or the committee ofir -pection, the liquidator may transfer
the whole undertaking of the company o another for a consideration of shares etc., in the
transferee company, : '

Where the winding up proceeding extend beyond ore year scparatc meetings of members
‘andof creditors must be held each year Lo consider the liquidator’s acts, dealings and conduoct
dﬂmgthq preceding year and his statement as to the progress of the winding up.

When the affairs of the company arc completely wound up, the liquidator should prepare a
final statement of account to be presented to the mectings of members and of creditors,

A copy of the final statement of account and a return as to the -holding of the meetings must
be filed with the Registrar within one week of the meeting, A copy.of the statement of

The Official Liguidator will examine the books of account and the pai)ers filed on receipt of
the statement of account and will submit a report to the court with his own comments. If the

may pass an order of winding up or such appropriate orders as it deems fit.

Differences between menibers’ voluntary winding up and creditors’ voluntary winding up:

1)’ While ‘Declaration of Solvency is a must in members® winding up, it is not necessary in
creditors winding up. '
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-26.23 Winding up under the Supervision of Court

- e s

. 2) In a members’ winding up, an ordinary resolution passed inthe general meeting of the e
company will initiate the winding up, while in creditors’ winding up, a special
resolution of the company is necessary to initiate the winding up. '

3) In members’ winding up it is not necessary 1o call acreditors ‘meeting imm’cdiately
after the members’ meeting while it should be done in a creditors’ voluntary winding up.

4)  Inamembers’ voluntary winding up, the member must appoint and fix the remunera-
' tion of the liquidator while in creditors’ winding up both the members and the.

creditors may separately appoint different liquidators. In creditors’ winding up the
creditors will fix the remuneration of the liquidator onlyif acommittee of tmspection
is not appointed.

5) There is no statutory provision to appoint a committee of inspection in miembers’
voluntary winding up while it is" a must in creditors’ winding up.

Check Your Progress - 2
a) Under what circumstances does voluntary winding up take place?

At ahy time after the passing of the resolution bya company for voluntary winding up, the court
may make an order that 'the voluntary winding up shall continue subject to the supervision of the

-7 court. A creditor, contributory or liquidator in voluntary winding up may apply to the court. for
- such an order. The application for ‘the court’s order, will be made whcnirtegularitics ot frauds

are suspected to have been committed in the winding up proceedings.

The court under such circumstances has the same powCrs as in compulsory windingup. It may
appoint an additional liquidator or remove the old Liquidator and appoint another in his place. The

liquidator has the same powers as mentioned earlier except to the extent of any restrictions that may

be placed on him by the court.
Advantages of Court’s Supervision

1) All disposals of the company’s property, transfers of shares and attachments, execu- ‘
tions' and distresses of the company’s undertaking after the commencement of the
winding up are avoided uniess the court orders otherwise.

2y . The court may stay the proceedings of winding up until further orders.

3)  An additional liquidator may be appointed.
. ! :
4) The order usually provides that no cosis or remuneration be paid unless they aré
allowed by the court.




263 OFFICIAL LIQUIDATOR - POWERS - DUTIES:

The following powers of the Official Liqusidatbf can be exercised only with the sanction of

.the court:

1.  To bring and defend actions; prosecutions or other legal proceedings, civil or criminai
in the name and on behalf of the company. '

2, to carry on the business of the compahy so far as may be necessary for the beneficial
winding up of the company,

3 tb sell and transfer the property of the company by public auction or a private contract. .

4 1o raise money on the securily of the asscts of the company,

5. to do all such other things as may be necessary for winding up the affairs of the company
and distributing its assets, and

6. to appoint an advocate, attorney or pleader entitled to appear before the court, and

toassist him in the performance of his duties. The court may at any time make an order
providing that the liquidator may excrcise any or all of these powers without its

* sanction or intervention though the excreise by him of such powers will always be

subject to the control of the court,

The Official Liquidator can exercise the following powers without the sanction of the Court:

1

2,

to execute and seal documents and deeds on behalf of the company,

to prove, rank and claim in the insolvency of any contributory for anybalance against
his cstate and to receive dividends in respect thereof,

" ""to draw, accept, make and endorse any bills of exchange, hundis or promissory notes,

with the same effect as if drawn, etc., by the company im the course of its business,

to take out, in his own name, letters of administration to any deceased contributory,

- to appoint an agent to do any business which he is unable to do himsclf, and

to inspect the records and returns of the company on the file of the Registrar without
any fee. '

*" Some more powers are given to the Liquidator which may be exercised with the sanction of
the court, in cases of winding up, by or subject to the supervision of the court and where the company.
is voluntarily wound up with the sanction of a special resolution. These are:

S

2

Lo pay any class of creditors in full;

to make any compromise or arrangement with creditors; and

to compromise any call, or liability to call, debt and ltability capable of resulting in a
debt and any claim whatever beiween the company and any contributory.




Duties of the Official Liquidator: .

_ The l‘iquidaior must be very careful in the discharge of his duties. A high standard of care and
diligence is required from him. The following are the principal duties.of the liquidator.

1.

2.

10.

11.
12.

13.
14,
15.
16.
17.
18.

19.

to take into his custody all the propetty, effects and actionable claims of the company;

to make a report to the court on the company’s affairs; '
to make a further report to the court, when the situation warrants it;

to participate in any public examination of the officers, etc., of the company, as a result
of his report to the coutt; :

to keep the books and records as prescribed;

to allow the books tobe examined by a creditor or contributory, with the permission
of the court; '

to present to the court, at least twice in a-year, an account of his reccipts and payments
in the prescribed form; )

to summon meetings of creditors and of contributoties to constitute a Committee of
Inspection. : ‘

 torcalise the assets and to payoff the creditors and the contributories, according to their

rights;

to pay dividends remaining unpaid for more than 6 months after declaration, and
refundable assets to contributories but not refundable after more than 6 months, into
the Public Account of India (Companies Liquidation Account) of the Reserve Bank of
India. )

to summon meetings of creditors and contributorics ‘whenever demanded by them
through a resolution or by persons with not less than 1/10th of the value of the creditors
or contributories; T

to obey the directions given by the creditors, contributories or the committee
of inspection in the administration of the assets of the company and the distribution
thereof among the creditors;

to submit accounts for the inspection of the committee of inspection;

to account for secret profits made by him;

to obey directions of the Court regarding the disposal of the company’s assets; . -

to file periodical reports with the Court;

‘to fulfil the requireraents of the Act;

to forward the dissolution order passed by the court to the Registrar.

" tohave the accounts, when audited, or a summary thereof, printed and to send a copy -

of it to every creditor and contributory unless the court otherwise directs.

R




364 SUMMING UP - ] ,

_ A-company is a creation of law and it canéome to an end only through the process of law.
It ceases to exist when it is dissolved. One of the ways to dissolve a company is winding wp. It is
~not that only insolvent company should be wound up, but also some times it is necessary to wind up

even a prosperous and solvent company.

Modes of Winding up: There are threc methods of winding up a company; (i) winding up
by court; (i1) voluntary winding up; and (iii) winding up under the supervision of court,

~ Winding up by Court: Winding ﬁp By courtis initiatcd by an application by way of petition
presented to the-court for awinding up order. This takes place under the following circumstances:

a) if the company has passed special resolution;
b) . defanlt is made in holding statutory mecting;
c)  ifthe company does not commence within one year;

B if the number of members is reduced to bélow the minimum (7 in public company, 2
' in private company),

e) If the company is unable to pay the debts, ,
f)  thecourtisof the opinion that it is just and equitable that the company should be wound
up. ‘ '

“Any of the parties‘may submit the pcfition to the court:

The company itself.
Creditors of the company.
The contributorics,
An'yof the above parties either jointly or severally,
The Registrar. ' '

R N T I

Any person authorised,by the Central Governmenr.
Voluntary Winding Up: A company may be wouﬁd up: .
i) . onthe expiry of the term if any [ixed.

)] If the company passes a special resolution to wind up voluntarily. This fakes place
intwo ways, (i) is members’ voluntarywinding up, and (it) creditors’voluntarywinding
up. .

. .Winding up under Supervision: Where a compan)" is being wound up voluntarily, The court
- may order .the epntinuation - of voluntary winding up subject to its supervision on any terms or
_ conditions. T ' -

" "The official liquidator attached to cach high court will become the liquidator on a winding
up order being passed. He may also be appomted as a provisional liquidator with the same
powers:




26.5 CHECK YOUR PROGRESS: MODEL ANSWERS

1. a) A companyisan artificial person created by law. ‘We cannot just close the company.
There is a separate legal procedure involved to wind up a company. The legal process
of bringing the affairs of a company to an end is called ‘winding up’. ' |

b) i) The-company has passed a- special resolution to that effect.

if) . default is made in holding statutory meeting or delivering the statutoryreport
to the Registrar, (Public Lid. Companies). .

iy The company does not commence business within one year of its incorporation.
iv) “The number of members is reduced below the legal minimum, )

'¥)  If the company is unable to pay its debts.

vi)  The court is ofthe opinion that it is just and equitable that the company should
be wound up.

c) i) The company itself.
i)  The creditors.
iii)  The contributories.
iv)  All or any of the three parties mentioned above either jointly or severally.
V) The Registrar and |

vi)  Any other person authorised by the Central Government.

2. a) L on the expiry of term of any fixcd or on attainment of the objects by passing an
ordinary resolution. : '

II.  Any time by passing a special resolution without assigning any reason.

26.6 MODEL EXAMINATION QUESTIONS

A. Answer the following in 15 lines each:

1. Explain the provisions regarding declaration of solvency.

2, When will a company be decmed to be unable to pay its debts? :

3 What are the advantages of the court’s supervision of the winding up of a company?

4, When can a company be voluntarily wound up?

B. Answer the following in 30 lines each:

5. What is meant by winding up? Under what circumsiances can a company be wound up by the
court? ' ) ‘

6. Differentiate between members voluntary winding up and creditors’ voluntary winding up.
Describe the procedures for both. ‘ _ '

7. Who arc the parties that can file a petition for winding up of a company? Describe the
procedure. : : :

" 8. What are the powers and duties of of an official liquidator?
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" 268  GLOSSARY
_ .Winding Up:

.. Voluntary winding up:

Compulsory Winding Up:

Contributory:

* The legal process of bringing the affairs of a company to an

end.

When a company has been sustaining continuous losses-its
members may agree to wind it up voluntarily and unani-
mously pass a resolution to sell its assets and clear the
debts.

.., When a company doesn’t follow the legal norms pre-
- scribed by the law, in such a case winding up by the coiirt

take place.
Is a person who L to contribute to the asscts of a
company when is wound up.
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'INDIAN CONTRACT ACT

Nature and Essentials of a Contract
Performance and Discharge of Contracts

. Indemnity and Guarantee

Law of Bailment
Law of Agency

The Contract for Sale of Goods
Transfer of Ownership

Performance and Remedies of Breach of Contract of Sale
INDUSTRIAL LAW

The Factories Act - [

The Factories Act - I

The Industrial Disputes Act - |

The Industrial Disputes Act - I

The Workmen’s Compensation Act
COMPANY LAW: FORMATION

Legal Nature of the Company
Types of Companies '

.Formation of a Company

Memorandum of Association

Articles of Association

Prospectus

Allottment of Shares

Membership, Member’s Rights and Liabilities

COMPANY LAW: MANAGEMENT

Types of Shares, Forfeiture, Surrender and Re-issue of Shares
Transfer and Transmission of Shates

Alteration of Share Capital and Capitalisation of Profits
Company Management and Meetings

- Winding up-forms and methods
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-~ “FACULTY OF COMMERCE

" B.COM. 1 YEAR (3YDC) EXAMINATION
MODEL QUESTION PAPER

GROUP-B: COURSE II: BUSINESS LAW

-

Max, Marks: 100
Min. Marks: 35.. -

SECTION-A

Answer these questions in about 30 lines eaci. Answer any Four Questions

1. «All the contracts are agreements but all the agreements are not contracts’ dlscuss

2, Distinguish between conditions and warranty List out the implied conditionsras.;;f'tﬁé Séﬂé' _
of goods Act e

3. Enumerate the provisions regarding annual leave with wages as per Factories Act 1948

4, How are conciliation officers arc appointed? What are their powers and duties?

5. Define the company. List out the characterist‘ics of a company.

6. Briefly explain the classification of the Share Carital of a Company

7. Bricfly explain the lezal position of the” Directors of a Company

8. What do you understand by the term ‘Winding Up™? Expla.in the modes of winding up

SECTION -B
Answer the l'bllowing questions in about 15 lines each. Answer any Five Questions
1. What arc the ess&:nlials of a valid consideration? ;
n could an agresment become. void? Explain four void agrecments.

inguish between, indemnity and gnarantec,

by handed overtoa goldsmith certain jewel for the purpose of being melted and utilidbd
aking new jewels. Every evening as soon as the goldsmith’s work for the day was over, the
.My used o receive hall made jewels from the goldsmith and put them into a box in the
oy goldsmith’s room and keep the key in her possession. The jewels are lost one night. What type
of Contract it is? Who is responsible for the lost gold? Explain with reasons.

Explain the provisions regarding the employment of women.
Explain the terms

i)  Partial Disablement

i)y = Total Disablement _
What are the documents to be provided with the registrar for the registration of a Company?
Distinguish between Articles and Mcmoradum L

1) Mr. A who is a Director of 20 companics in the Staie of And esh desirestobe -
elected as a Dircctor in another Company in Bombay. Can h ? Give Reason.

i) What is an extraordinary General Meeting?

Who can apply to the court for sanction of a scheme of Compromise and agreement?
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' UNDERGRADUATE COURE

SUBJECT: COMMERCE
COURSE: BUSINESS LAW

. ASSIGNMENT-I -

4

Do not copy the answer directly from any.of the books
As far as poésible iry to answer the questions independently in your own words.
If it is necessary to quote from any source, give the correct reference
Use your own foolscap pages for writing the assignment
Leave sufficient margin for the comments of the evaluator

Completion of this assignment normally should not take more than two hour’s time,

LS PART - A
'Answer these questions in about 30 lines each
: S14 “An agreement enforceablc by law is a Contract” Discuss
t2 » What is bailmeﬁl? Outline the rights of bailor and bdileé
What are the implied conditions and warranties as persale of goods Act?

e, : PART B
= Answér these questions in about 15 lines

2. Explain the duties of an agent

1., The liabiiity of surcty is sccondary discuss, . \\

3. Explain the rights of a buyer.
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NDER@MADUATE COURSE-II YEAR

~ SUBJECT: COMMERCE
COURSE: BUSINESS LAW

ASSIGNMENT-II

‘N.B.
1 Do not copy the answer directly from any of the books

2. As far as possible try to answer the questions independently in your own words.

3. If it is necessary Lo quote from any source, give the corfect reference

4, Use your own foolscap pages [or writing the assignment

5. Leave sufficient margin for the comments of the evaluator .

6. Completion of this assignment normally. should not take more than two hour ] tlme.

PART - A

AnsWer these questions in about 30 Jines each

1 What arc provisions with regard to health of the workers as per the Factories Act 1948" ﬁ
2. When is an employer liable and not liable to pay compensation for personal injury to fa
workman?

Describe the form and contents of a memiorandum of association of a company.

as in about 15 lines.
terms Lay-off and Lock-out.
Fhal are the characteristics of a company?

1.;, the difference between a Public Company and Private Company"’

PART- B

:

R ik 45,




1 What is prospectus? Narrate the contents of a prospectus.
2. How can shares be converted into stock? Distinguish between share andi
3@ When is the official liquidator appointed?
R ' PART - B
Answer these questions in about 15 lines,
1. Explain the difference between preference shares and equity shares,
2. What is blank transfer? Explain the evils of blank transfer,

Dr. B.R. AMBEDKAR OPEN UNIVERSITY
UNDERGRADUATE COURSE-II YEAR
SUBJECT: COMMERCE
COURSE: BUSINESS LAW

ASSIGNMENT-III
B.
‘Do not copy the answer directly from any of the books

As far as possible try to answer the questions independently in your own words.

Use your own foolscap pages for writing the assignment

N.
1.
2
3 If it is necessary to quote from any source, give the correct reference
4
5 Leave sufficient margin for the comments of the evaluator

6

Completion of this assignment normatly should not take more than two

PART - A

Answer these guestions in about 30 lines each

3. What are the matters to be provided in statutory report?
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