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1.0. OBJECTIVES -

The scheme of this unit is vita) for undesstanding the status of women in the Indian context.
The scheme in sought to high light and. meet the following objectives :

After poing through this you will be able

_ ¢ o understand the basic nature of the Const1tut10n and it's 1mp0rtdnce in protectmg the
status of the subjects

+  explain the goals and values of the Constitution espec1ally n the context of it's historical
evolution, '

4+ 1o appraise the Constitutional scheme of the Fundamental Ri ghts and D1rect1ve Principles
which are sought to achieve welfare of the subjects including women. '

¢ Tostudy the various provisions specifically men for women's protection

¢ To evaluate the adequacy of Constitutional scheme in protecting the women'’s rights.

11. INTRODUCTION:

" The democratic status and working of any polity is. often ekpécted to be based upon the
Constitutional frame work. 'Constitutions are not merely the documents providing the rules
and regulations according to which the State is governed. It contains the provisions covering
the relationship between state and it's subjects. Staté secures to all it's subjects certain
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constitutional guarantees in the nature of rights which is reciprocated by the Constitutional

obligations of the state. These guarantees or rights through instruments had their history way

back from the Magna Carta of 1215; Bill of Rights, 1689 in England; Bill of rights inAmerican
Constitution, 1861 & Declaration of Rights of men and citizens 1789 in the French Canstitution.
- All the constitutions that were adopted especially after Il World War have invariably assured to
their citizens the basic rights of Equality, Liberty and Freedom. Equality in particular is
considered as a favourable provision for women striking against gender discrimination.

1.2. IMPORTANCE OF THE CONSTITUTION IN GENERAL :

Constitutional Law is a fundamental law of the country. All the enactments, orders, rules,

regulations, notifications or ordinances work within the purview of the Constitution and if they

go beyond the provisions of Constitution they are void and not enforceable. From'the President

of the coﬁntry to the ordinary citizen all are subject to the Constitution and have to conduct
- themselves in accordance with it. Thus, it is considered to be paramount Law of the country.

1.3. EVOLUTION OF THE INDIAN.CONSTITUTION :

At the dawn of Independence the Indian leaders faced tWo main problems :

1) - Discrimination based upon social hierarchy of caste system.
ii) Discrimination baséd upon sex.

It may be noted that the long drawn freedom Stmggle brought about awakening among Indian
Wornanhood. Gandhql s call for non violent participation of women in freedom struggle worked
miracles towards awakening of women and their emancipation. It may be said that the period
of freedom struggle can be considered as dawn for women's movement, wherein they could
come out of their kitchen kingdom's; unite and voice their grievances. The Nehru committee
‘Report of 1928 and congress declarations of 1931 and 1933 distinctly demanded equality. The
Governinent of India Act, 1935 provided righis to Franchise and civil services under the crown
for women also. Gandhi exhorted, "I am uncompromising in the matter of women's rights. In
my opinion, she should labour under no legal liability, not suffere:d by man. I should treat the
daughters and sons on a footing of perfect equality”.

As a result of Cabinet Mission Plan, the Constituent Assembly to draft the Constitution was
convened in 1946, This became a sovereign body after the enactment of the Indian Independence
Act, 1947, Qut of nearly 341 members in the Assembly there were only about 11 female
members and their contribution was little. After due deliberations of two years, eleven months
‘and eighteen days the Indian Constitution was adopted and enacted on 26 November, 1949 and
came into foce on 26 January, 1950. '

The Indian Constitution thus adopted is a fundamental social document designed to achieve -

planned social change. Political participation, right to elect and right to be elected is guaranteed
itrespective of sex, creed, race or caste. The achievement of social and economic revolutions
was planned through Part I Fundamental Rights and Part IV Directive Principles of State
Policy which are considered to be core and conscience of the Constitution. It may.be noted that
at the time of adoption of Constitution, India inherited two primary social evils namely,
discrimination based upon caste and sex. The Constitutional makers sought to remove these
injustices through various provisions of the Constitution.




1.4. GOALS AND VALUES OF THE INDIAN-CONSTITUTION :

The Goals and values of the Indian Constitution are highlighted or succmctly crystalised in'the
-Preamble of the Indian Constitution. Preamble states :

"We the people of India, having solemnly resolved to Consntutc India into a Sovcrel an, Socmhst
Secular, Democratic Repubhc and to secure to all it's Citizens,

Tustice - Social, Economic and Pohtlca] , | '

Liberty . 6f thought, expression, belief faith and worshipi _

Equality . - of status and of opportunity.and to promofe anﬁmg them all”
Fraternity - Assurmg dignity of the 1nd1v1dual and the umty and integrity

of the Nation.

Social Justice, Economic Justice and Political Justice, the prime goals of the Constitution,
- réquires whatever that is due. Equality, vet another goal of the Constitution, an aspect of
justice is expected to be achieved with reference to-the'_ status and of opportunity. Liberty of
thought, expression, be]ief and worship is considered valuable in realisation of full potentialitics,
both physu:al and mtellectual ‘ '

Above all these, it is sought to mcu!cate fraternity assuring the dignity to the ndividual. These
aspirations squarely aim among other things emancipation and entitlement of women.

1.5. SPECIFIC CONSTITUTIONAL PROVISIONS :

The goals, values and aspirations of the Constitution are sought to be reahsed through the‘
provisions.of Part Il and Part IV. of the Constitution: '

1.5.1. Fundamental nghts ;

Part TII of the Constitution confers Fundamental Rights which are t!enforceable These

- Fundamental Rights afford protection against state action in general except some of the rights
conferred under Article 15(2) and Article 17

1. Right to Equality :

Equahty, Liberty and Fraternity were the watch words of French Revolunon There is hardly
any Constitution in the world which does not contain provision relating to'equality Everion an
international plane this is a guarantced Right under Art. 7 of the Universal Declaration of

‘Human Rights 1 and Article 20 of the Covenant on Civil and Political Rights. It proceeds on

* the premise that all human beings ate created equal and discrimination is ‘negation of equality

" Tt was rightly observed by Dr. Ambedkar that if Fundamental Rights were to be real, the menace
of dlSCI’lmlnatlon has to be guarded against.

Inequalltlcs arise 1f a person or abody of persons are in a pos1t10n to dommatc other(s) by
virtue of their property, power or social standing. These inequalities may be natural and
inherent, Fore.g. difference in height, intelligence, etc., Again there may be certain inequalities
arising out of social policies and relations. For instance, teacher and stident, master and servant,
and the like. People tolerate and accept these inequalities in the interest of the society. However,
people start questioning if inequalities arise, due to unreasonable and irrational policies and
relationships, for e.g.. inequalities arising out of caste, hierarchy, undue economic domination
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and gender discrimination. Hence, any Constitution in the world will try to remove such
imbalances by making equality as a value to be persuaded. In such circumstances, State will
adopt various strategies to overcome the inequalities. Equality does not mean extendin gallthe
Acts of measares of the State equally to all the people. In fact, Anthony Lester observed that
genuine equality requires the levelling process, i.e., upliftment of the disadvantaged, depressed
and oppressed classes of the society on par with the advantaged and advanced classes.

The provisions relating to equality mentioned from Article 14 to Article 18 have been made
keeping in view the above requirement. Article 14 embodies the principle of Eguality before

Law and Equal Protection before Law 1o atl people . Article 15 prohibits discrimination based

upon sex etc. Article 16 assures equal opportunity for all and Article 18 abolishes titles other
than military and academic.

Article 14 declares that " the State shall not delay to any person Equality before Law or Equal
Protection of the Jaws within the territory of India”. This principle, in general, prohibits
discrimination, including gender discrimination. However, it is important to note that equality
enshrined in this Article, as noted earlicr, is not absolute equality, but it permits reasonahle
classification based upon intelligible differentia and raticnal relation to the object sought to be
achieved under any act. Thus, a law may be constitutional even if 1t relates to a single person
and " 1f that person is situated in peculiar circumstance and can be rcasonably classified.
Classification can also be made on the basis, of geographical distinction, historical factors
occupations and the like. A new dimension has been given in recent {imes to Article 14 by
providing that Article 14 strikes at arbitrariness and ensures fairness'. The wisdom developed
under this Article variedly helped women to overcome arbitrary and discriminatory treatment.

For e.g. Air India/Indian Airlines Regulations which say that an air hostess should retire from
service attaining the age of 35 years or upon getting married within four years of joining
service or on getting the first pregnancy, which ever is earlier, was struck down as arbitrary.

Similarly, the court invalidated a Rule under the Indian Foreign Service Rules which requlred
that a women member i in service should obtain permission from the Government i In writing
before solemnisation of marriage and that no married women shall be entitled as of a right to
be appointed to the Service. Tt was observed that such a regulation was a hangover of male
domination over the female sex.

It may also be noted that the Principle of Equal Pay for Equal Work comes under this Article
and unequal pay among men and women for the same work viclates Article 14. Discrimination
arises where wen and women, doing the same or similar kind of work arc paid differently.

Another important provision towards the entitlement of Equality is Article 15. This Article
provides that "the State shall not discriminate against any citizen on the grounds of only race,
caste, religion, sex, or any of them. However, Artcle 15(3) provides that "nothing in this Article
shall prevent the State from making any special provision for women and children'.

The word 'discrimination’ means 'to make adverse distinctions of Article 15(1) prohibits,
interalia, the adverse distinction based on the ground of sex whereasArt. 15(3) permits ‘-.pCCld]
provision in favour of women. The combined effect of Art. 15(1) and 15(3) is that the State can
discriminate in favour of women against men but cannot discriminate in favour of men against
wornen. These provisions give scope to the State to ameliorate the disabilities which are peculiar
to women.

Thus, it would not be violative of Art. 15 if educational institutions are established by the State
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exclusively for women and seats reserved for women exclusively in any educational institution
does not violate Art. 15(1)4. Tt may also be noted that cven. with reference to awarding
punishments for committing crime , women may be exempted. Fore.g., in case of adultery,
only the male is punishable under Sec. 497 of Indian Penal Code and not the women and this
has been upheld by courts. 3 ¢.

Similarly, a provision under Criminal Procedure Code which provides for maintenance in

favour of women and children only under certain circumstances, is considered by virtue of
Art.icle 15(3).7 '

It may be noted, However, that if the discrimination is not merely on the grounds of sex, but
based on other aspects it may not be obnoxious to Article 15. For instance, admitting women
students in the women's educational institution and boys in the boy's educational institution is
not on sexual grounds but due to the scheme of having separate schools for boys and girls.-

Again Article 16 guarantees to all citizens, irrespective of religion, race, caste, sex, descent,
place of birth or residence, Equality of Opportunity in the matters of public employment or
appointment under the State. Equality of Opportunity in'matters of public employment is not
confined merely to the initial recruitment , but it extends to all benefits accrued during and
after employment like salary, increments, leave, super annuities, gramity benefits, etc., However,-
this Article guarantees only opportunity for employment. . Special reservations or provisions
for women in employment are not chnoxious to Art. 16.

As noted carlier, arbitrary rules, in working conditions against women, can also be held void
under Article 16 besides Article 14 as in Nargesh Meerza and Muthamma cases.’ Similarly,
disallowing women apprentice trainees to write internal examinations, on the grounds of
working hours of women under Sec. 66 of Factories Act, was considered unwarranted as the
denial ol opportunity is based upon sex and hence, violative of Art 16(1)10. Further a rule
requiring unmarried women to give up their position after marriage was stated to be violative
of Art. 16. "The justification put forward hy the company in this case wis that there was aneed
to work in teams, with regular attendance and that there is greater absenteeism among married
women. But the Supreme Court held that there was no evidence that married women absented
themselves more frequently than unmarried women and struck down the restriction . Similarly,
in Maya Devi vs. State of Maharashtral? a requirement that married women should obtain the
husband's consent before applying for employment was held violative of Arts. 14 .15 and 16
. where the Supreme Court held :

"This is a matter purely personal between husband and wife. It is unthinkable
that wn social conditions presently prevalent a husband can prevent a wife for his
whim or caprice"”

The Court emphasised the importance of economic independence for women and the importance
of not creating conditions that discourage such independence. Thus, the 'consent' requirement
was held to be unconstitutional, as it amounts to a anachronistic obstacle to women's equality

However, evens with reference to Article 16, if the discrimination is not only on the ground of
sex, the court tends to upheld certain restrictions in view of their position. For instance, a
government direction that women are ineligible for appointment to all positions in jails except
in the positions of matrones aund clerks, was considered a valid proposition'd. Hence, the
Court upheld the restriction imposed on women's employment in such jails Article 14 and 16




also guarantees equal pay for equal work, which is considered to be only a Directive Principle
under Article 39(c)}”®. However, it may be pertinent to note that equal pay for equal work
depends upon the nature of the work done and cannot be judged on the volurae of work. There
may be qualitative differences ‘with regard to rellablhty and 1esp01151b111ty of the asmvnedl
work.

Further, favourable interpretation has also been made in recent times aboutArticle "16(4) which
| provided for reservations in favour of citizens belonging to backward classes who were not

adequately represented in the Services of the State. ThlS can be meamngfully mterpreted to
-facilitate reservation in favour of woren.

The following fi undamental rights are equally applicable to women on par with men. Under
Article 19 the follwing 6 fundamental freedoms, are guaranteed namely,

- Freedom of Speech and Expression
Freedom of Assembly .
Freedom of Association

~ Freedom of Movement |
Freedom.of Residence _
Freedom of Trade and Business

It may be noted that these rlghts are not absolute rlghts as thf:y are Sub_]BCt to rea:,onable
restrictions. : - :

Article 20 of the Tndian Constitution provides for safeguards againstexpos:-facto Laws, Double
Jeopardy and Self Incrimination. Article 21 of the Constitution guarantees that no person shall
be deprived of life and personal libeity, except by procedure established by Law It has been
interpreted in recent times that the word life includes right of privacy too. Right to live with
human dignity in fact gives a gamut of rights which are mostly beneficial for women , including
the r1ght against torture, custodial violence, r1ght to livelihood, right to medical aid and health
care, etc.  Article 21 coupled with Public Interest Litigation has brought into light certain
~ humiliations meted out to women. For instanck, through a public interest litigation, it was.
brought to the notice of the Court that the female inmates of Care Home, Patna, were compelled _
to live in inhuman conditions, in old ruined buildings. The Court directed the State to take

inimediate steps for the welfare of the inmates and immediately ordered for the renovation of
the ruined buildings, pending new constructions and to provide other facilities. The Court

directed the State to appoint a full time superintendent to take care of the home and ensure that
a doctor visits the home daily'. '

Similarly, Mr. Upendra Baxi, brought to the notice of the Court , about the flesh trade in the
protective homes of Agra and the Supreme Court has given necessary directions to protect the
* women and to amelierate the conditions of \:\.fcome,n19 Yet, another petition was filed by Delhi
Domestic Working Women Forum to expose the pathetic life of poor domestic servants, who
were subject to severe sexual assaults by seven army personnel when the women were travelling
by Maruti Express from Ranchi to Delhi. The Court, besides giving necessary directions to
book the culprits, has ordered for the establishment of a Criminal Injurious Compensauon-
Board to ameleorate the conditions of ‘rape victims™, ' :

Similarly, the Court awarded compensation of Rs. 10,000!- to a married women, who was a
victim of police atrocities™. It may also be noted that Article 21 can be meaningfully utilised
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towards getting necesqary protecnon f01 the wornen 1ncludmg the rlght of proeredtlonal prwacy
Under a similar provision in Amenea it has been upheld that woman is entltled to the ri ight of -
procreational privacy®. ' o

‘Article 22is a concomitant provision efArtlele 21 and provides for safegudrds agdmst ordmal y -

arrest, detention and also preventive detention unider the laws. llke the National Security Act, .

TADA, etc. Atrticle 23 of the Constllutmn prohibits tra]‘flckmg in hurnan bemgs which means
selling men and women like goods and includes immoral trafficking of women and children.
In pursuance of this, the Parliament passed the Suppression of Immoral Traffic among Women
and Girls Act (SITA) in 195. This -was subsequently changed to Prevention of Immm al Traffic
Act (PITA). The evil of prostitution is sou ght to be overcome by virtue of these enactments.

' Artlcles 25 to 28 of the Tndian Constltunon guarantees Right to Freedom of Religion. However,
_ -the State has retained the power to make laws for the welfare of the people such as enforcmg
monogamy among Hmdus which was held not to be violative of the Freedom of Religion®

Articles 29 and 30 in general guarantee the Rights of the minorities. The soul and heart of the
Constitution lies in Article 32 which provides for enforcement of the fundamental rights which
have been noted sofar. It facilitates the grant of various writs in the nature of Habeas Corpus,
Mandamus, Prohibition, Certiorari and Quo-warrant. The wnt of Habeas Corpus can be granted
against the wron gful deprivation of individuals liberty. =~

Mandamus is a direction to any public authorlty to do or not to do dnythm g which is of public
interest. Writ of Certiorari is granted against judicial or, ‘quasi Judicial bodies if they act in

excess of their powers or without jurisdiction. Writ of Prohibition is sitnilar to.that of Writ of.

Certiorari and the difference lies only in time, Writ of Prohibition is issued to temporarily stop
the proceedmgs whereas Certiorari is 1ssued after wrongful exercise of the powen

1.5.2. Dlrectlve Prmcmles of State Pollcv :

Part IV of the Indian Constltutlon frorn Artlcle 361051 pl’OVIdGb for the Directive Prmmples of
State Policy which are not enforceable through any Court of Law eventhough they are

fundamental in the governance of the country Under this head certain guarantees are granted. -
excluswely for women. : :

Article 39 envisages that the State shall in partlcular dlrect its pohcy towards seeuring both
men and women, equality, adequate means of livelihood, equal pay for equal work.and to see
that the health and strength of male and female workers is not abused and they are not forced by
economic necessity to enter mto avocations unsuited to thelr age and health.

Article 42 directs that the State shall make provision for securing JUSt and humane condtl:om
of work and for maternity relief. These Directive Principles in general provide for a socio
economic order for securing economic Ju:suce social secunty and commumty welfare

| 1 5.3. Fundamental Duties :

Takmg 1nsp1rat10n from the socialist countries a specific Art 51 A under part IV-A of the
Indian Constitution” has been incorporated through the 42nd Consiitutional ‘Amendment Act
1976, Tt spemﬁca]ly dlrects the citizens. to renounce pract1ces derogatory to the dignity of
woren. : : ,




' 1.6 WOMEN AND POLITICAL JUSTICE UNDER THE INDIAN
- CONSTITUTION : |

[ndtan Constitution envisages to all its citizens, political justice, irrespective of caste, creed,

~sex and race along with social and economic justice. True to the spirit of the Preambie, the

Constitution guarantees the right to elect and be elected irrespective of sex. However, in
practice the women do not represent in cqual numbers with men in the legislatures mchuding

.the Parliament. They never exceed single digit percentage of representation in Parliament.

In order to encourage the participation of women in the decision makin g2 process, the
Constitution (73rd and 74th Amendment) Acts were passed in 1992. They are famously known
as the Panchayat Raj and Nagara Palika Amendment Acts. Out of the total number of seats to
be filled by direct election in every panchayat and municipality, one-third seats (including the
number of seats reserved for SC and ST women) shall be reserved for women. It is envisaged
that such reservation of seats be allotted by rotation.

1.7. AN APPRAISAL OF THE ADEQUACY OF THE

CONSTITUTIONAL PROTECTION :

It may be worth noting that in the III, TV and TV-A parts of the Constituition there are only-seven.

- Articles specifically dealing with women. A perusal of the Constitutional provisions clearly

indicate that women are not yet given a fair deal. One cannot even find an exclusive article
for women. Eventhough economic plight of the Tridian woman is at the root of discrimination,
there are very few Articles meant for upholding the economic independence of women. The
few rights given to women in the Indian Constitution are placed under the Directive Principles
of State Policy which are not enforceable. Tt may not be out of place to mention that to implement
these Directive Principles there is an inordinate delay. Forinstance, it took nearly eleven years
to pass i .e Equal Remuneration Act. The only silver linin g with reference to the Constitution
is that of liberal judicial interpretation of various articles infavour.of women with reference Lo
participation in the political process. while is laudable to have 1/3 reservation in Panchayat
Raj and Municipalities, it would be further beneficial to extend the same reservation to the
Assemblies and the Parliament. Necessary Constitutional amendment in this direction is required.

L8. SUMMARY :

The Indian Constitution is a fundamental socia! document designed to achieve, planned social
change and assurance of political justice irrespective of distinction of sex, creed, race or caste.
However, political system cannot be strengthened unless women participate equally with men
in the decision making process. Social and Economic revolutions are sought to be achieved
through Part ITT and IV of the Constitution. Though they provide necessary impetus for women
and women's emancipation, there are some inadequacies which have to be overcome fo realise
the emancipation and empowerment of women. if a fundamental law fails in a country to
protect women, it will be highly impossible to achieve any progress in any direction. Thus the
Constitution of India requires to be supplemented with additional provisions in favour of women
in order to secure the Constitutional goal of gender justice.
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1.9. GLOSSARY : |
[.  Right ' = an authority to do something without anybody's
permission, :
2. Preamble ’ = foreword of the Constitetion enshrining the goals and
objectives.
Gender discrimination = treating women as lesser citizens than men.
Writs C o= Directive of the Higher Courts to the State or authority
. regarding the fundamental rights of citizens.
5.

Habeas Corpus = "Produce him alive"

-a directive from High Court or Supreme Count.
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‘L1l RECOMMENDED BOOKS :

1. Durga Das Basu Constitution of India

2. Paras Diwan Jndian Constitutional Law

1.12. MODEL EXAMINATION QUESTIONS :

L Answer the following questions in 30 lines

1. whatare the goals of Indian Constitution and explain the significance of Fundamental
Rights under the Constitution of India.

S

Crictcally examine the adequacy of protective provisions for women in the ‘
Constitution. : |

[I.  Answer the following questions in 15 Lines.
1. What is Constitutional Law and Whaf does the Preamble of Constitution means.
2. What is the significance of Chapters TII
3. What Right is provided by Art. 21.
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2.0,

OBJECTIVES -

‘After going through this unit you will be able to :

o

Discuss the essential conditions of marri.nge under varioils statutes.

*  know the effects of a valid marriage and a void or 1llegal mamage

* Explam the Divorce Law and the consequences of the dlvorce '

® Ex-plam the Law of Maintenance of wife and children after. dlvorce.
2.3, INTRODUCTION :

Marriage is treated as a sacrament by some religions, and as a contract by others. Whate:vér be
the character, it cieates certain rights and obligations on the parties to the miarriage. Thm can be
posmble only when the mairiage takes place ina prescnbed manner

Ja
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All relig'ions prescribe certain conditions to the marriage. Once the parties satisfy these conditions
the marriage should be solemnised in a prescribed manner. All religions presctibe some -
ceremonies and procedures for the solemnlsatlon of the marriage. These rules, customs and
usages formed the Personal Laws '

In our country people are free to follow their personal law as long as the customs do not oppo se
the public policy.

Our secular legal system has made an attempt to give laws which reflect secular ideas and
conform to the international conventions. Our Constitution has conferred the right of religious
freedom to the citizens, with reasonable restrictions (Art. 14). As aresult, the marriage Jaws of

. Hindus, Sikhs, Jains, Buddhists and Parsis are codified with certain changes to suit the changing

needs of the society however it could not brmg about such changes in the case of Christian and
Muslim Personal Laws.

In this Unlt we are gmnCT to study the present day marrlage laws of India.

2.2, HINDU PARSI, CHRISTIAN AND. SPECIAL MARRIAGE
ACTS : COMMON CONDITIONS '

As has already been mentioned in the introductory part, all Personal Laws (except the Muslim
Law) were codified and changes were brought about to accommodate the changing needs of
.the society, The secular ideas which find expression in these codes or statutes are common to
most of the religions. - '

All the statutes require certain conditions to be satisfied for a valid marriage. These conditions
are: )

Consent ;

In all civilised societies, there is unanimity on the issue that marriage should take place without
force and with full consent of the intending paﬂies Such a consent is possible only when the
intending spouses attain a marriageable age. So the modern Indian Law makers adopted 18
years for women and 21 years for men as the marriageable age.

Similarly, spouses can give a valid consent only if they are of sound mind. Persons who are

suffering from mental disorders do not have cap_aeity to give a valid consent. Persons who get

recurrent attacks of insanity, epilepsy or other mental discorders the intending persons are not

eligible for giving consents to marriage. The marriage is voidable if either party has such a
- mental discorder. : '

Polyg. amy :

" In any modern civilised society polygamy or bigamy is prohibited. In all marriage laws of our
country (excepting in the Muslim Laws} polygamy is prohibited. Either of the parties should
not have a spouse living at the time of the marriage.

Degrees of Prohibited Relationship:

Even in ancient times, the marriage between parties closely related by blood, or by marriage or

by fosterage was prohibited. In the modern law also such a marriage is prohibited. Degrees of

prohibited relations are however not umform in all the statutes. This w1ll be discussed in the
: foIIowmg paragraphs




Sapindas or Prohibited Degrees in Hindu Marriage Act :

Parties are not related to each other by affinity. That is to say, they should not be related to each
other as Sapindas. Sapinda relationship according to the Act, extends upto the third generation
in the ascent through mother and fifth in the ascent: through father Further, they should not be
related to each other by marriage. Prohibited relationship is relationship of one being the lineal
ascendant of the other; or one is the wife/husband of a lineal ascendant or

2)  descendent of the other or

3) if one is wife of the brother or of the father or of the mother of the grandfather; grand
mother's brother of the other

4)  if the two parties are brother and sister, uncle and niece, aunt and nephew, or children of
brother and sister; or children of two brothers; or children of twa sisters.

However, since the above prohibition is subject to custom or usage governing hoth the parties
In some parts of the country, marriage is permitted between children of brother and sister, and
maternal uncle and niece.

Prohibited degrees in Parsi Marriase Law :

Parties are not related through consanguinity (kinship) and affinity (through marriage). [t is
prohibited to marry one's

mother, maternal grandmother and any of her lineal ascendants,

paternal grandmother and any of her lineal ascendants,

sister or stepsister or their lineal descendants,

mother's stepsister,

father's stepsister,

brother's daughter or any direct lineal descendant of a brother or a stepbrother,
daughter or stepdaughter or any of their lineal descendants,

son's daughter or step-son's daughter or any of their direct lincal descendant,
wife of son or stepson or their lineal descendants (of a son )

wife of daughter's son or daughter's stepson cr any of their lineal descendants,
mother of sen's wife,l

mother of daughter's husband

mother of wife's paternal grandfather and her lineal descendanis

mother of wife's maternal grandfather and her lineal descendants

wife's mother and her sisteror

wife's father's sisterl

father's brother's wife and mother's brother's wife

~ brother's son's wife, sister's son's wife

A Parsi woman should not marry her father or stepfather and

father's lineal ascendants |

mother's father & mother's father's lineal ascendants

mother’s father's brothers or stepbrothers
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brother or stepbrother or their lineal descendants
sistcr‘s son or stepsister's son or their lineal descendants
daughter’s son or stepsister’s son or their direct linea] descendants
father of daughter's husband '.
father of son's wife
father of husband's grandfather and his ascendants
father of husband's maternal and paternal fathers
husband's father or stepfather
brother of husband'sfather
brother of husband'smother _
husband's brother's son, or his direct lineal descendant
husband's sister's son or his lineal descendants
brother's daughter's husband
sister's daughter's husband _
Under the Indian Christian Marriage Act marriage is prohibited between the parties who are
related by blood and affinity. Though a detailed list is not provided by the Act, the man should

not marry any person who is related by blood. She or he should not marry his or her spousc's
blood relations.

Prohibited degrees under the Special Marriage Act :

A person should not marry his : _

mother or her lineal ascendanis (own or stepmothers).

both maternal and paternal grand father's wives

father's mother, and her ascendants _

daughter, son's widow, daughter's son's widow, son's son's widow and their lineal descendants
sister, sister's daughter, brother's daughter

mother's sister, father's sister, fathec's sister's daughrter, mother's si_ster‘s daughter
mother's brother's daughter.

A woman should not marry

father, and his lincal ascendants

mother's father and his lineal ascendants

stepfather, stepgrand father (matemal & paternal)

son, daughter's husband and their lineal descendants

brother, brother's son, sister's son _ '

mother's brother, father's brother, father's brother's son, father's son

mother's sister's son, mother's brother's son.

2.3. THE MARRIAGE CEREMONIES :

In all marriages there is a requirement of solemnisation of the mairiage in the prescribed form.
We shall now discuss the various forms of marriage ceremonies under different Acts.




2.3.1 Ceremonies under Hindu Marriage Acf :

There are various sects in the Hindu Reli gion. The ceremonies adopted by Hindus differfrom
region to region, sect to sect and community to community. However, the Supreme Court has
considered the invocation of the sacred fire and Sapthapadi’to be the two basic requirements
- for a traditional Hindu Marriage. However, by custom, some communities do not nsist on
sacred fire and Sapthapadi '

In these cases, the ceremonies which are required by the custom should be followed (Sec. 7
HMA). In the State of Tamilnadu Swavam maivada® form of marriages are valid.

It is not compulsory to register a Hindu Marriage, but if parties desire to do so, they may
register the marriage, even after solemnisation of the marriage.

2.3.2 Marriage Ceremonies under Special Marriage Act : |

For the solemnisation of the marriage under this Act, the following procedure should be
followed :

The parties who are intending to marry should give a notice in writing, three months in advance.
The notice should contain the details about the bride and bridegroom. It should indicate the
names

of the parties,

their age,

their occupation,

their residential address,

their permanent address, and _
they should indicate the du/ra.tion of their domicile in that particular locality. (Sec. S, Sche.2,
Sp. MA)

This notice should be given to the Marriage Officer (Registrar) of the district, in which at least
one of the parties has resided for a period of not less than 30 days preceding the date of the
filing of the notice.

On receiving such a notice, the Marriage Officer, enters the true copy of the netice in the
Marriage Notice Book. This book is subject to inspection by any person at any reasonable
ttme. Such notice will be displayed at a conspicuous place in the office. If one of the parties to
the marriage is living outside the jurisdiction of the office of the Marrtage Officer, he will send
a copy to the concerned district Marriage Officer (where the other party is living) (Sec. 6, Sp.
M.A)). ' '

Any person can raise objections within thirty days of the publication of the notice. Objections
can be raised on the ground that the parties are '

a) within degrees of the prohibited retationship -

b) aspouse is living

¢} the party is incapable of giving a valid consent to the marriage ot suffering
from some mental discorder and

d) the parties have not completed the age prescribed by the Act (i.e. 21
years for the man and eighteen years for the woman). '
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On receiving such objections, the Reglstrar will make enquiries by summonmg the witnesses,

examining them on oath, compelhng the production of documents and recelvmg ev1dencc on. .
affidavits, ' : -

After examining all the above documents and ev1dences if he arrives at the conclusion that the

- objections raised are reasonable, he shall refuse to solemnise the marriage.

The parties, on receiving such refusal from the Registrar, may appeal to the District Court
within thirty days of recetving such refusal. The District Court's decision in this matter is final
and the District Marriage Officer will have to comply with the Court's order.

If the ob]ectmn is on the grounds of degrees__of prohibited reIatlonshlp, then the Registrar will
have to inquire whether there is a custom in that community or fami'ly, which allows marriage
between such parties. . If customs allows such- a marriage, then there is no objection for the
solemnisation of the marriage. _ : .

Before the solemnisation of the marriage, the pames and three w1tne'ases will have to sign a
declaratlon in the presence of the Registrar and the Registrar will countersign the same.

The marriage may be celebrated at the office of the Registrar or at any other place, wheie the
parties may desire. It should be within the reasonable distance for the Registrar to reach that
place. An additional fee, have to be paid by the parties for this purpose.

Marriage may be solemnised in any form; but the most essential part is that the parties should

say the following to the other in the presence of the Reglstrar and three witnesses, ina language
understood by the partles - :

‘I, Atake B, to be my lawful wife (or husband)" (Secs 9,10, 11, 12 Sp M.A)

On solemnisation of marriage the marriage officer shall enter the certificate into the Marriage
Register Book and such a certificate is signed by the parties to the marriage and the three
witnesses. The certificate is deemed to be conclusive proof of the marriage (Sec. 13 Sp. MLA ).

Any marriages which is celebrated in an):f form, mey be regietered under thisAct, subsequently,_
if the conditions of the marriage (under Sec. 4 of this Act) are complied with. :

Consequences of Marriage under this Act : - |
A person who marries under this Act, shall cease to be governed by the Hindu J oint Family
Law (this applies to persons who profess Hindu, Buddhist, Sikh and Jain religions). But his

rights and disabilities in regard to the property to which he is entitled to succession will not be
affected (Secs. 19, 20). :

The children of the persons, who are married under this Act, will be- gnvemed by the Indian
Succession Act, 1925, as far as succession to property is concerned They will not get any ri ght '
inthe c0parcenary property.

233 Ceremomes under The Parsi Marriage Act, 1936 :

The Parsi Marrlage should be solemnised in the Parsi form of ceremony called "Ashirvad" by

* a Parsi priest. It should take place in the presence of two Parst witnesses in addmen to the.

preSIdmg priest.

Registration of the marriage and issuing a certificate is compulsory in the Parsi marriage. The
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by all persons concerned.

certificate is issued by the officiating priest, duly signed by himself, and two witnesses present
at the marriage, and by the bride and bridegroom. The certificate will be sent to the Registrar
of the marriages of that place by the priest. A nominal fee of Rs. 2/~ shall be paid by the
husband for this certificate. The Registrar shall enter the certificate contents in a register kept
by him, and he is entitled to retain the fee (Rs. 2/-). This register is open to the public scrutiny

The Registrar of the Parsi marriages is appointed by the Chief Justice of High Court of that
area or by the State Government (Sec. 7). The Registrar collects a nominal fee of Rs. 2/- for
cach extract of the certificate. A copy of the certificate is sent to the Registrar General of
Births, Deaths and Marriages of the territory (Sec. 9).

Similarly, the decrees of the Parsi Matrimonial Courts for divogce, nullity of the marriage, or .
dissolution of the marriage is also registered with the registrar of the Marriages (Sec. 10).

234  Ceremonies under The Indian Christian Marriage Act, 1872 ;

It is essential for a Christian Marriage to be registered in the-marriage register kept by the
Church. It is also necessary to obtain a certificate from the Marriage Registrar The procedure
for filing a notice for the intended marriage is the same as that under the Special Marriage Act.
Here, the notice is given to the Registrar of Christian Marriages.

Once the District Registrar is satisfied that the contents are trie and there isno legal impediment,
he will issue a certificate. After issuing the certificate, the marriage should e celebrated within
two months from the date of issuing the certificate.

Solemnisation of the marriage should be in the presence of a marriage Registrar and two or
more credible witnesses (Sec. 51). In such a ceremony both the parties shall take an oath to live
together as wife and husband.

A Christian Marriage should be solemnised between 6AM and 7 PM. A special license should
be obtained for a marriage to be performed between 7 PM and 6 AM. (Sec. 69),

The Marriage Registrar present at the solemnisation of the marriage, registers the marriage in
the marriage register-book kept by the Church and also in the register-book kept by the Registrar
of Marriages. A certificate is issued by him. The entries in registers and the certificates arc
duly signed by the person, who solemnised the marriage, by the Registrar present at the marriage
(he need not have solemnised the marriage), and also by the parties married.

All these signatures are attested by two credible witnesses (dther than the Registrar and the
person who has solemnised the marriage). (Sec. 4.

2.4. DIVORCE :

Ancient Hindu and Christian laws did not provide for the dissolution of the marriage. They
have considered marriage sacrament and a life long union. But, in the modern civilised
societies, a provision for divorce had to be made, to protect and safeguard interests of aggrieved
persons. But the intention of the legislatures and courts is to preserve 4 matrimonial home

- rather than break it. Hence the lawmakers had specified certain grounds for dissolution of the

marriage.
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24.1 The e grounds for divorce that are common in Hindu Parsi,
- the Special Marriage Acts and the Indian Dlvorce Act (for
Christians) : '

Any aggrieved spouse can lle a petltlon for the dis qolut1on of hisfher mar riage on the following
grounds : :

1. If a marriage is not consummated because of the wilful refusal of one of the partics, the
petitioner may file a suit for the dissolution of the marriage. But he/she will have to wait for -
one year since the solemnisation of the marriage, to file such a petition. The suit will have to be

filed within three years of the marriage. Under the Hindu Marriage Act, this is a voidable
marriage (Sec. 12A HMA).

2. If one of the parties to the marriage is of unsound mind, and the petitioner is ignorant of
this defect at the time of the marriage, and such condition is incurable, the marriage will be
dissolved. Court will grant a relief only when it is sathfled that it is not possible for the
petitioner to live with such a person.

3. A person can get relief by way of djvorce if he proves that his wife was pregnant at the
time of the marriage by some one other than the petitioner. He has to prove that he was ignorant
of the fact at the time of the marriage. He has to prove further that marital intercourse has not
taken place after he came to know of the fact. In this case, suitshould be fl]ed within two years -
of the marriage.

4. If the husband is guilty of either rape, or adultery, or blgamy or any other offence during
the subsistence of the marriage, the wife can get relief by way of a divorce..

5. Either of the parties may ask divorce if his/her spouse has treated the petitioner with
cruelty.

~ The definition for the term 'cruelty’ is not given in any statute. Only the Muslim Law has
defined it, and specified what acts constitute 'cruelty' (this we will discuss in the section Muslim
Divorce). In all other cases the Court will have to use its discretion to sanction relief on this
ground. Cruelty can be physical or mental. What constitutes cruelty in one case may not be
cruelty in another case. For this the Court will have to take the mental condition of the petitioner,
social status and all other circumstances into account and come to a conclusion. 'Cruelty' in
order to be a ground for divorce must be sowe such conduct on behalf of the respondent which

gives the petitioner reasonable cause of apprehenmon of injury to the body, mind and health in
future!.

6. A spouse can ask for a divorce, on the ground that the other party caused a grievous hurt
intentionally, or infected him/her with venereal disease, or where the defendant is a husband, is
compelling the wife to submit herself to prostitution.

In the above three cases, the petitioner should file the complalnl‘s within two years of the
_ happening of the above incidents.

7. A party to the marriage can file a petition for a divorce on the ground of desertion for a
period of 2 years. If the other party descrted him/her, without any reascnable excnse, then he/
she'will get a relief.

8. If the parties are living separately [or two years (because of the order of the Coust for
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judicial separation) and the parties had not had marital mtercourse fortwo years then either'of
the parties can file a petition for divorce.

9. If either of the parties changes his or her religion (i.e. ceases to be Hindu/Parsi/Christian/
Sikh/Jain as the case may be) the other spouse can ask for a divorce. The petitioner should file
the petition within two years aftercommg to know of the fact.

After one year of the solemmsatlon of the marriage, if the parties feel that it is not possible for
them to live together, and decide mutually to dissolve their marriage, the Court will grant a
decree of divorce. This provision was intreduced in the year 1988. -

In spite of the Court granting restitution of conjugal rights, if the parties live separately for a
period of more than one year (from the date of passing of the decree) either of them can file a
petition for the dissolution of the marriage.

No relief will be given to a husband who fails to pay the prescribed amount of maintenance to
the wife. In addition to the above grounds, a Parsi spouse can pray for the dissolution of the
martiage on the grounds that his/her spouse is convicted under the Indian Penal Code, and is
serving a sentence of imprisonment for seven years or more. This petition should be filed after
one year of the Criminal Court's decision, convicting him/her for a crime.

Procedure for a Christian Divorce :

All the above grounds hold good fora christian couplealso, excepting the condition of mutual
consent. In case of impotency, parties within the prohibited degrees of reletionship, insanity at
the time of marriage, and bigamy, the marriage will be declared null and void.

On the other grounds, only a judicial separation will be granted and not dissohtion of martiage.
After judicial separation for a period of one year and if the parties do not resolve their differences
for a period of one year, then it will bea ground for divorce.

Another ground is that the husband may file a petition.on the ground that his wife has been
guilty of adultery since the solemnisation of the marriage (Sec. 10 Indian Divorce Act).

A wife can file a petition on any of the above grounds like cruelty, desertion etc., coupied with
adultery. In other words, she can get a relief of dworcc only if she can prove that her hu%bdnd
is guilty of adultery and trealmg her with cruelty

2.4.2 Maintenance :

Inall the above Acts, where there is no other independent source of income for the wife/hushand,
the Court may order the defendant to pay alimony during pendency of litigation. This could be
a lump sum amount paid at one time, or in periodical Installments. The Court may order the
petitioner to pay the expenses of the suit also.

At the time of passing the decree of divorce, or on an application afterwards, the Court may fix
amount of maintenance to the wife. The amount will be in proportion to the income and other
properties of the husband. Itis either a gross payment or a periodical payment. This payment
may be secured by charge on the movable and immovable property. If the husband is dependent
on wife and does not have any ihdependent income, the wife is liable to pay the entire
maintenance to him.

The Court may at the instance of either parties, vary,, modify or rescind any such order, in the
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folIowmg cases :

T o— When the party (m whose favour the maintenance was granted) has remarrred or is
having sexual intercourse with other ‘persons outside the wedlock, the maintenance -
amount need not be pald :

— Allmony may be paid elther to the w1fe dIrectly or to her trustee.

—- In the case of 'joint property' of the Parsi couple, Court may make such prevmons as it
deems just and proper, in the final decree. '

2.4.3. Custody of Children :

In the case of the chrldren below 18 years of age, the Court may from time to time pass interim
orders, in respect of their custody, maintenance and education. The Court will make an order
with respect to. custody, maintenance and education etc., in the final decree

It may revoke or suspend or vary from time to time, all such orders, even after the final decree,
by an appheatmn from an interested party.

Under the Parsi Divorce Law, in a suit where a decree of divorce 1s granted on the 0r0und for
adultery of the wife, the Court may settle a part of her property (which she is possessing) for
~ the benefit of the children. In any case by such settlement shall not exceed one-half of her
property.

Similarly, under the Chrrstlan Dworce Act, the damages pard by the wife's paramour wr]l be
spent for the ehrldren

2.5. MUSLIM MARRIAGE LAW :

Marriage, aceordmg to Musllm Law is a civil contract. The object of thls contract 1s procreation -
and legalisation of children!, '

" Consent :

Under the Muslim Law any person who has attained puberty and is of sound mind, may enter
into contract of marriage (in the absence of evidence, puberty is presumed to have been attained -
at thie age of 15 yedrs)

On behalf of minors and lunatics, their respective guardlans can give consent to the marriage.

Essentrals for the Marriage Contract :

Since the marriage is a contract, there should be a proposal made by or on behalf of one of the
parties to the marriage, in the presence and hearmg of two male witnesses or one male and two
female witnesses. These witnesses.should'be sane and adult Muslims. - The proposal and
acceptance should be made at one meeting, This procedure does not require any rellglous
ceremony nor does it require any written document (S. 252 Mulla).

Polygam): :

A man can have as many as four wives at a time, but a woman cannot have more than one
husband at a time (Secs: 255 & 256 Mulla). If a man takes a fifth wife the marriage becomes
irreguiar. . ;




Marriage between Shias and Sunnis is valid. The rights and obligations of the wife wil.l be
governed by the law to which she belonges at the time of the marriage (Secs. 32, 258).

A male muslim can marry a Kitabi (a Jewess, a Christian) but he cannot marry a idolatress or a
fire-worshipper (a Hindu or a Parsi). Such a marriage is an irregular marriage. A muslim
women cannot marry non-muslim. Such marriage is an irregular marriage. o

A marriage with a woman who is unde_fg’oing the périod of iddati is also irregular. Iddatisa
- period during which a muslim divorced woman cannot marry. She has to wait for 3 months to

remarry. Similarly, a marriage contracted without_-witnesses is also a itregular one (Secs. 254
& 257 Mulla). ‘ '

Prohibited Degrees of Relationship : |
A marriage is void when it takes place between persons who are within the de grees of prohibited

rclétionship. Women related by blood, by marriage and by fosterage come in to this category.
* The list of these relatives is given at the end of the Tessor?.

Effects of a Valid Marriage :

A valid marriage confers upon the wife the right of dower, maintenance and residence in her ..
husband's home. It imposes on"her certain obligations such as to be faithful and obedient to
him, to admit him to sexual intercourse and to observe iddat (in the event of divorce). Tt also
creates reciprocal rights of inheritance between the parties. -

Effects of an Irregular Marriage :

An irregular marriage has no legal effect before consummation. It can be terminated by either
parties, either before ‘consummation, by.'wq_rds showing an intention to separate - that is by
saying the words “talaq "7 have relinquished you'". '

- If consummation has taken p_lzice, the wife is entitled to dower, proper or specified, whichever
is less. She is bound to observe iddat for a period of three months. The issue of the mairiage is

legitimate. The irregular marriage does not create any inheritance rights between wife and
husband, ' : ' ‘

Effect of a Void Marriage .

A void marriage is no marriage at all. It does not create any rights or obligations between the
parties. Children born out of this marriage are illegitimate.

Maintenance of wives :

The husband is bound to maintain his wife, so long as she is faithful and obedient to him. He is

not bound to pay for her maintenance, if she refuses to have for marital relations with him. If
the husband neglects or treats her with cruelty; or refuses to maintain her without any lawful

" cause, the wife,rhay file a petition under Sec. 125 CtPC. Under the Muslim Law, a wife can
refuse to live with her husband and still claim for maintenance on the ground of non-payment

of prompt-dower. She cannot claim. this reljef under Sec. 125 CeP.C, but only under their

Persona Law. B A '

Under the Muslim Law, there is no provision for inte_riﬁ: maintepaﬁce durmg litigation (pendetelife). _
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2.5.1. Divorce under Muslim Law :

A mustim male is free to divorce his wife whenever he desires without assigning any reason.
Divorce can be obtained by mutual consent also: In these two cases court: 1ntervent10n is not
necessary. '

A muslim male can pronounce "talak’ thrice orally or by a written document. No particular
form or words is necessary for atalak. It need not even be addressed in the presence of his wife
“nor it be even addressed to her. It is enough if the intention to divorce is proved. Talak
pronounced in the absence of the wife takes effect in‘imediately- though not communicated to

her. She is entitled to her maintenance till she is informed of the divorce. For purposes of

dower it 1s necessary that it should come to her knowledge.

Talak can be a single pronouncement of divorce made during a fzerh (period betwcen

menstruating) clearly indicating the intention to irrevocably dissolve the marriage. Fore.g. "I
divorce you irrevocably” or it can be three pronouncements of the would talak during a single
tark period. ' ' - ' o

A marriage may be dissolved not only by a talak but by a mutual consent called Khula and
mubaraat. In case of khula type of divorce, the wife offers to compensate her husband if he
releases her from his marital rights, for which the husband accepts.the offer and the divoreé
comes into effect. :

-

In mubara'at , the offer may be made either by the husband orby the wife. Tn these two cases

the wife is not entitled to dower, however she'is entitled to maintenance durmg iddat period.
He is bound to maintain his children through her. -

Judicial divorce at suit of wife :

A muslim wife can ask for a divorce only by moving a Court. The dissolution of muslim

Marriage Act, 1939, was passed to consolidate and clarify the provisions of Muslim Law relating

to the rights of women for dissolution of marriage. Under this Act, a woman can approach the
Court for dissolution of her marriage on the ground :

1. that the whereabouts of the husband are unknown for a period of four years,

2. that the husband has failed to provide for the maintenance of his wife for a perlod of two
years;

that the husband is serving a sentence of imprisonment for a period of seven years;
that the husband failed to perform marital obligations without any reasonable cause;
that the husband is impotent; '

that the husband is insane; .

that she is repudiating the marriage as it was contracted during her minority;

that the husband is treating her with cruelty;

.\DPOZ‘*‘-P"P‘:‘}'E-'-‘_

on the event of her COl‘lVGI’blOI’l into another ehgron and
10 on other grounds recognri;ed by Muslim Law,

In Muslim Divoree Law, the term ‘cruelty' is clearly defined. Acéor_ding_to the Act the following
type of behaviour by the husband amounts to ‘cruelty'

a) habrtually assauits her or makes her life miserable by physical and mental torture;

b) associates with women of evil repute or leads an mformous life
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c) attempts to force her to lead an immoral life;
d}  disposes of her property, prevents her from cxeréising_he‘r’ legal rights over it;-
e)  obstructs her in the observance of her religious profession or practice;

f)  if he has more than one wife, does not treate the pet1t10ner equally in accordance with the
injunctions of Quran.

Repudiation of Marriage :

A marriage is dissolved by way of repudlatlon An optlon to repudlate a marriage is given to a
fernale muslim on the ground that the marrlage has taken place before she attained the age of 15
years. For this, she has to prove that the marriage has not been consummated. She can use this
optlon before she attains 18 years of age.

A man can repudiate the marriage on the same ground But he cannot exercise this right, once
he ratifies the marriage either expressly or impliedly, as by payment of dower or by cohabitation.
The repudiation will have to be confirmed by a Court and only then will the marriage be
dissolved. Until then, the marriage subsists, and if either, partles to the marriage dies, the othel
will inherit from him/her as the case may be. '

2.5.2. Maintenance after Divorce :

Under Sec. 125 Cr.P.C. a divorced wife continues to be the wife, of that husband as long as she
remains unmarried and does not lapse into unchastity. Our Courts used to grant relief to muslim
divorced wives under this section also. But the famous Skah Bano* ‘case gave rise to a lot of
controversy. In this judgement a needy divorced wife was granted maintenance under Sec. 125
Cr.P.C. The husband refused to pay it saying that according to Muslim Personal Law, a divorced
‘wife was entitled to maintenance only during the period ofiddat. Conservatives among muslims
supported his views, and they refused to reCdgnise the definition of a wife under Sec. 125
CrP.C. which includes divorced wife. ‘According to them once the marriage is dissolved the
“wife ceases to be the wife and. the divorced husband is not bound to maintain her beyond the
period of iddar. : - _ L=

As there was a big agitation, the Central Govemment was forced topassa leglslanon to satisfy
the sentiments of the orthodox Muslims. As a result, the muslim Women Protection of Rights
on Divorce Act, 1985 was passed. As a result, ‘Sec. 125 CLP.C. does not apply to Divorced
Muslim Women, unless both the parties express their w111mgness by a declaration (under Sec.
5 of that Act) to be govemned by Sec. 125 CtP.C.

If the divorce is communicated to her after the exPlry of the iddat penod she is entitled to
maintenance until she is informed of the divorce. :

If the wife is pregnant at the time of the dlvorce or dunng the perlod of iddat, she is entitled for
the mamtenance till the delivery of the child. '

A w1dow 1s not entitled to maintenance during the perlod ofiddat consequent upon her husband's
death.” Once the mamage is dlssolved she is entitled to her remaining amount of dower.

Dower :

Dower or mehr is the sum of money or other propelty which the w1fe is entitled to receive from
her husband in conmderatlon of the marriage (Secs 285, 286).
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The amount specified for dower. should not be !ess that ten dirhans and there is no upper limit
for this amount. The husband may fix. his entire property as dower to his wife, not having
anything for his heirs. Once a claim for dower is made, the Courts should award the entire sum
specified in the contract. The amount of dower may be fixed at the time of the marriage otafter
the marriage. The amount can be increased subsequently ' :

1f the marriage takes place between minors, the father of the husband who has given consent to
the marriage will be liable for the payment-of dower.

If the amonnt is not specified at the time of the marriage, the amount should be settled on par
with the dower amount of other female mernbers of her father'’s family (i.e., her father § sisters).
This is called "proper dower

The amount of dower is spht into two parts as prompt dower and deferred dower Prompt
dower is payable on demand, deferred doweris payable at the time of dissolution of the marriage,
by death or divorce. :

Dower is a debt but it is an unsecured debt. The heirs of a deceased Muslim are not personally'
liable for the dower debt. Each heir is liable for the debt to the extent of a share of the debt
proportionate to his share of the property only.

If she is in possession of her husband's property, in lieu of dower, she is entitled to recover her
debt through the rents and profits of her deceased husband's estate. Once the claim i is satisfied
she has to return the possessmn of the properly to other heirs and creditors.

2.6. SUMMARY :

Marriage is  sacrament for some religions, and a contract for others. Every citizen has the
freedom to follow any religion. The Marriage Law is an important Personal Law. Marriage
~ laws of Hindus, Sikhs, Jains, Buddhists and Parsis are codified. Consent is a common
requirement and polygamy is prohibited by almost all religious laws except by Muslim Law
All the marital laws prescribe that parties of prohibited degrees cannot marry. Certain ceremonies
are required for solemnisation of the marriage. Special Marriage Act requires some procedures
to be followed for solemnisation. Though ancient Hindu and Christian Law did not provide for
. the dissolution of the marriage, modern civilised societies adopted the methods of divorce.
Absence of consummation of marriage, unsoundness of one of the parties, wife being pregnant
at the time of marriage by another person , husband being guilty of rape or adultery or bigamy,
cruelty, desertion, conversion of religion, two year separation without marital intercourse by r
mutual agreement are the common grounds for divorce in almost atl marﬁage laws. In the
absence of independent source of income, a wife or husband is entitled to get maintenance -
from the other spouse by the order of the court. The court will decide the custody of the chuld
depending on the conditions conducive for the welfare of the child, at the time of granting the
_divorce or dissolving marriage. '

Muslim Law treats marriage as a contract. It pérmits polygamy to the extent of four wives toa
Muslim male, while a woman can marry only. Muslim women are not covered by Section 125
of Cr.P.C. for maintenance.

2.7.  GLOSSARY :

l.  Polygamy .= One person marrying many women.




A

Bigamy = One slﬁouse marrying again during the lifetime of another
' ' spouse. L
Szipinda ' = ‘Parties related to each other, who cannot m'érry:
Eapthapadi = A ceremony' of Hindu Marfiage wherein the couple has
to walk seven steps together around the holyfire.
* Solemnisation ' = Completion of process of marriage. .
Talak = Divorce by a Muslim man. -
REFERENCES

Sumitra Devi vs. Bhikan Choudhary, (1985) I SCC 637.

-Seven Steps taken by Couple around halyfire.

Mere éxchange.-of garlands without a priest.

Suresh Kumar Gulati vs. Smt. Sulamn Gulati, (1983) ALL 225.

Mulla, Principles of Mohammedan Law Ed. 16 at pp 248.

RECOMMENDED BOOKS :
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1. Mulla, "Hindu Law" Sixteenth Edition by S. T. Desai, 1992

2.

3

Mulla, "Principles of Mohamedan Law" Slxteenth Edition by Hon'ble Mr. Iust*ce
Hidayatullah, 1968.

a)
b)

c)_

d)

9

4.

f)
2

The Hindu Marriagc Act, 1955.

The Indian Christian Marriage Act, 1872.

Special Marriage Act, 1354.

The Parsi Marriage and Divorce Acf, 1936.

The Indian Divorce Act, 1869, :

The Muslim Wormen (Protection of Rights on Divorce) Act, 1986.
The Dissolution of Muslim Marrlages Act, (VIII of 1939)

~Any other book on Hmdu Law.

2.7. MODEL EXAMINATION QUESTIONS :

L. Answer the following questions in 30 lines.

1. _ "'Descrlbe the marriage ceremonies under Hmdu Law and Spec1a] MamageAct
2. Write short notes on the following :
a) Sapindas o
b) Dower -
¢) Iddat -
d) Custody of the children on divorce . _
- 3. Whatis the procedure followed for the solemmsaﬂon of the marnage under Indlan Christian
Marriage Act? _
4. What are the essential conditions of a valid marriage under Muslim Law?
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5. 'Under Sec. 125 of the Cr.P.C. the leOI‘CE‘-d wife continues to be the wife of the dlvorced
husbancl for the purpose of maintenance' What is the posmon of a dlvorced Muslim wife?
Does Sec. 125 Cr.P.C. apply to her? Discuss. '

6. What are the grounds for divorce under the Indian Dworce Act, 18697

7. What are the grounds avallable for a Musllm male for divorce? Describe the various
types of talak. .

8.  What are the grounds available for a Musllm woman for the dissolution of her marriage.
9. ° Discuss briefly about the maintenance of a wife on divorce under Indian Marriage Laws.
II. Answer the following questions in 15 lines '

1.  Whether Muslim Personal Law-is codlﬁed in Indla‘? .

2.  Whether ancient Law prohibited mamage between closely related parties?

3. Mention an 1mp0rtant ceremony of the Hindu Mamage '

4. Whatis Dworce"




"UNIT-3:  WOMEN'S PROPERTY RIGHTS
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3.0. Objectives -
3.1. Introduction : : - _ :
3.2, Women's Property Rights under the Hindu Succession Act, 1956,
3.3 Female Succession under Indian Succession Act, 1925.
3.4 The Parsi Women's Property Rights. |
3.5. Muslim Women's Property Rights. |
3.6. Summary '
3.7.  Glossary
3.8, References
3.9. Recommended Books -

3.1¢. Model Examination Questions.

3.0. OBJECTIVES:

After .going through this unit, you will be able to

*

discuss the women's inheritance rights

*  discuss the woman's rights over her propérty

*  to know the mode of devolution of her property on her dealth,

31. INTRODUCTION

Article 13 of the-Constitution nullifies all the old Acts which take away or abridge the
Fundamental Rights confirmed by the Constitation of India & Article 14 of the Constitytion
guaranteed the fundamental rights to equality and prohibits any discrimination on the basis of
‘gender, religion, ra_ce', caste and community. C '

To what exient Art. 13 of the Constitution effects the Personal Laws of Hindus, Muslims,
Christians etc., in India is a question which is difficult to answer. Inequalities existing before
the Constitution may have to be abolished by necessary legislation now.

3.2.: WOMEN'S PROPERTY RIGHTS UNDER THE
HINDU SUCCESSION ACT, 1956 :

Under the Hindu Succession Act, 1956, when an individual dies, his property devolves on the
Class I heirs. The Class I heirs consists of son, daughter, widow, mother and children of the
predeceased's children (Sec. 10}. According to thisAct, there is no difference between male
and female heirs. All these people take an equal share in the deceased's property. Predeceased
person’s children take their father's or mother's share, as representatives of their parents.

Sec. 6 of the Hindu Succession Act deals with coparcenary broperty. When a male Hindu dies,
having an interest in the mitakshara coparcenary property, his interest (his share in the
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coparcenary) devolves by survworsmp, upon the survwmg members of the coparcenary and
not in accordance with the Act '

In the Hindu Joint Family or coparcenary, father and sons have an equal share in the propen;y
A female was not entitled to a share In the coparcenary prior to 1937,

In 1937, the Hindu Women's nghts to Property Act was passed. By virtue of this Act, the
- widow of a coparcener was given a limited estate in her husband's property. By limited éstate -

we mean the right which a woman possessed before the Hindu SuccessionAct, 1956, Under -

~-the law, before 1956, whenever a worman inherited property which was not Stridhan property,
she enjoyed it only for her lifetime. She inherited what was called a limited estate, woman's
estate or widow's estate. She had a right to énjoy the property during her lifetime and on her
death the property was reverted to the last full-owner

By the Hindu Succession Act, 1956, the concept of limited estate was abolished. Whenever a
woman succeed inheritance, she acquired full rights just as a male acquires on inheritance.

*  All existing limited estates were enlarged into full estates.

*  The deceased's surviving female relative in the class-1 (daughter, wife and mother) also
got a share in accordance with testamentary or intestate succession under thisAct and not
by survivorship. ' '

In 1986, the State Government of Andhra Pradesh, amended Sec. 6 of the Hindu Succession
Act - The Hindu Succession (A P. Amendment) Act, 1986 - Conferring a right by birth ona
fernale child in the joint family property. A.P. was the first State to bring out such a legisletion.
Maharashtra and Karnataka emulated the example recently. By virtue of this amendment (Sec. *
6) adaughter also acquires right by birth and can also ask for a partition of her share in the joint
family property. She gets an equal share along with all other legal liabilities. Under this Act,
she can ask for the partition of all othex propertles excepting residential house of her parems
and brothers. :

To avoid complications' of reopening of partition and litigation, theAct excluded women who
have married prior to the passing of this Act, i, e., 1986. This amendment applies not only to
- the women of Andhra Pradesh but also to women from other States whose ancestral property
is situated in Andhra Pradesh.

Stridhana :

Stridhana means women's property. -Prior to the passing of the Hindu Succession Act, 1956,

- women were not entitled to inherit from their male relatives as a matter of right. But they were
provided with Stridhana Right. Stridkana consisted of the gifts given to her at the time of
marriage by her relatives and her in-laws. A gift made at the time of the marriage (or after the
martiage) by her parents, brother, husband, in-laws or any relatives or strangers was part of -
Stridhana . Property purchaséd with Stridhana_or with savings of income of Stridhana was
also Stridhana . Generally. gifts were made of movable property, and occasionaliy of immovable
property. Property inherited by her through her mother, daughter and son also was Smdkana'

. A women's own earnings was her Stridhana :

Rights of a woman over her Stridhana ;

According to our old scriptures she can enjoy the property at her pleasurein the following
©oway : :
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1. The gifts presented to her during her ma:ldenhood by relatives or strangers can be dispose
of at her pleasure. :

2, Durmg the covertune she can dlspose of only those gifts glven by her other relatives but
not those given by her husband.

3. Durmg her widowhood, she can dlspose of Stridhana_ of every description including the
movable property given by her husband, But immovable property given by her husband cannot
be disposed of. (Katyayana and Narada's commentaries).

© Accordance to the present law, she can enjoy an absolute right over her Smdhana “of any
description, The only limitation is that when a limited interest is provided in the gift deed, she
can enjoy the property during her lifetime only if such alin‘iitations is expressiy "given.

For the purpose of devolution of a Hindu female property, it is pertinent to" know about
- Stridhana's origin.

Sec. 15 of Hindu Succession Act deals with the succession to a female estate. On the death of
a Hindu female, her property, no matter how she acquired, shall devolve on her children and
husband (class I helrs) Achild ofa predeceased ehlld also takes 1t asa representanve of his/her
parent.

2} The heirs of the husband of deceased woman, comes under Class I helrs category. In the
absence of the Class 1 heirs, her self-acquired property and the property inherited through her
husband and father-in-law, devolves on the Class II heirs.

3} . Her mother and father come under Class TI heirs oategory The heirs of her father and
mother come under Class IV and V catégories. '

The property inherited by a female through her father or_mother goes to Class,IH_, TVand V _
categories, in the absence of her children. Hence, 38 -

though the husband belongs to Class [ heir, he does not inherit her property.

S1m11arly, in the absence of her Class I heirs, the property inherited through father in-law and
husband, devolves on her husband's hexrs and not on her parents (even though they are nearer in
relatlonshlp)

3.2. FEMALE SUCCESSION UNDER INDIAN SUC(‘ESSION
ACT, 1925 :

The properties of the persons married under the Special Marriage Act, 1954 are governed by
Indian Succession Act, 1925. The chlldren of such marriage could claim property under this
Act and not under the Hindu Suceessmn Act. By virtue of Sec. 29 of thrs Act the Indlan
Christians are also governed by this Act.

Where a person dies intestate (i.e., without leaving a will) the property devolves upon the w'i.fe '
husband and his/her children and close kindred. '

' The female successors under theAct :

There isno dlfference between the shares of the male and female helrs Females are not exclud ed
by males /They share along with males. '

~ 'Wife's share in her husband's property : |

[
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Wife will get 1/3rd of the deceased person's property and hlS hneal descendants (chlldren) will
take the remaining 2/3rd of the property (See. 33) e '

If the deceased is issueless, bu_t has _kmdred to hlml(brothers, sisters, mother and fathef) the
widow i_s entitled to one half (1/2) of his property and the other half goes to his kindred.

In the absence of any children and kindred, the entire property goes to his wife.

Mother's Rights on deceased son's Property :

If a person dies, leaving his father and mother; after dedlicting their Widow.’s share, the father
succeeds to the rernaining property (Sec. 42).

- If the intestate’s father is dead and mother is lwmg, she is entitled to an equal share alon g with |
the deceased's brothers and sisters.

Succession. to woman's property :

e
The property of a deceased woman dying intestate, the husband gets one third of her property

(1/3) and 2/rds of her property goes to her children in equal shares. (Sec. 35).

When a women dies intestate, leaving no lineal descendants, the property will devolve on her .
husband (1/2 of the property) and her widowed mother, brothers and sisters take rest.

3.4. PARSI WOMEN'S PROPERTY RIGHTS :

Chapter III of the Indian Succession Act, 1.9;25','- appiies _to. th_e P;irsicCommu‘nity.

Under the Parsi Succession Law, the property-of the woman and man devolves in the same way, .
in the absence of a will. Where a Parsi dies, the wxdow/mdower and the lmea] descendants
(children) will take equal share."

In the absence of a widow/widower, children take in equal sharers. If a person dies leaving a_
parent or both the parents, each parent will get a share Wthh is equal to half of the share of a -
child.

A predeceased child's child inherits its parents' share. The widow of a predecease son w1ll also
inherit her husband's share along with her children.

3.5. THE MUSLIM WOMEN_'S PROPERTY RIGHTS :

Muslims ‘are governed by their Personal Law in the matters of property and marriage. Inthe
Muslim Law of Inheritance , there is no difference between ancestral and self-acquired property.
There is no equality among the sexes. In the same level of relationship, a woman mherlts only
half of what a male gets.

As in the case of the Hindu Personal Law in Muslim Law also there are a number of schools:f
like Sunnis, Shias, Maliki and Ahmad Ibn Hanbal. In India, Sunni and Shia schools are more -
prominent and the Law is followed according to these two schools.

Female Inheritance in Sunni Law :

There are three classes of heirs in _Muslim Hanafi Law of Inheritance. 1) Sharers 2) Reeiduaries_
" and 3) Distant kindred. ' '

According to Sirajiyyah , the first step would be to pay the funeral expens,es,' debts and legacies

35




from out of the dgcezrsed"s property. The remaining property would be allotted to the sharers
according to their share. Then , if there is any property left after distributing amongst the
sharers, the residuaries will take the remaining property.

In the absence of either sharers or resuiuarles the distant kinded will succeed the whole
inheritance. ' '

Female Sharers :
Wife and mother are sharers.
Wife :

Tn the normat course, she inherits 1/8 of her deceased husband's property. A Muslim can have
as many as four wives at a time. If there are more wives than one, then the share will be

~divided equally among them. Under some special c1rcumstances like the absence of a child or
a child of a son, the wife gets 1/4 share.

Mother :

As a sharer she inherits 1/6th share under normal circumstances. She gets 1/3rds share when:

. 1. - There is no son or a daughter or a child of a son.

2. When there are brothers and srsters (whether full or consangume2 or uter1ne3)

3. Inthe presence of a wife/husband or father of the deceased person, she takes 1/3 of what "

remains after deducting the wife/husband or father's share.
4. Inthe absence of a mother of the deceased person :
a} paternal grandmother
b) “maternal grandmother
takes mother's share (1f3rd)

Daughter :

In the absence of a son of the deééased‘, daughter-comes under the category of a sharer She
shares 1/2 of the deceased's property. In the presence of a son, she is a residuary and is entitled
to 1/3rd of the residue and the son takes 2/3rds of the residuary property.

Grand daughters :

Granddaughters do not inherit as their father's representatives but they inherit as son's daughters
in their own right as sharers or residuaries as the case may be.. In the presence of deceased's
daughter and son they inherit as residuaries, and take 1/6 share. In the absence of a daughter
- and son of the deceased they become sharers and inherit 1/2 share. )

Sister :

In the absence of children, father and brothers they become sharers; a full sister inherits as a
sharer, -

In the presence of a full brother she becomes a res}id_uéry. A (:;onsanguine sister® becomes a
sharer in the absence of full sister® or in the absence of all the above mentioned heirs. When'
there is only a full sister, she takes 1/6 share as a residnary and 5/6ths goes to the full sister
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Successors for the property of a female :

+ The order of succession is the same both for a male and female. When a female dies leaving
husband, father and mother, husband s normal share is 1/4 of the properly In the absence of a
child or a child's son, he gets 1/2 of the property of his wife.

Dlstant kindred :

In the absence of sharers and residuaries, the property of the deceased's goes to distant kindred. 7
They are descendants of the deceased other than sharers and residuaries.

3.3.(b) Female Inheritance Under Shia Law :

Under the Shia Law of Inheritance wife or husband inherit togé.ther with their nearest heirs by
consanguinity. The heirs by marriage and heirs by consanguinity (blood relationship) are all
sharers. They are nine in number.

I. Husband 2. Wife 3. Father 4. Mother 5. Daughter 6. Uterine brother' 7. Uterine sister' 8. Full
sister and 9. Consangulne sister. :

- As far as allotment of shares is concerned, there is no diﬁerence between Sunni inheritance
and Shia inheritance. Their share increases in the absence of certain heirs (as in the case of

Sunni inheritance) and decreases in the presence of certain other heirs. The only dlfference s -

that they all inherit under the category of sharers

3.6. SUMMARY :

There are inequalities with regard to property rights of women. In 1937, a widow of coparcaner
" was given a limited estate in her husbands property for the first time. The 1956 Act recognised
Sthridhans, and limited estate of women as her absolute property. In 1986, the A.P. Government
conferred a right by birth on a female child in the joint family property. Section 15 of Hindu
Succession Act, 1956 dealt with the suceession to a female estate.  Section 33 of the Indian
Succession Act, 1925 deals with succession of properties of the persons married under Special -

Marriage Act. Indian Succession Act applies to the Parsi Community . A Muslim women gets .

half of what male person succeeds. There is need to remove some mequalmes still ex1stmg mn
property rights. ‘

3.7. GLOSSARY:

. Coparcenary = A member of a joint family.
Lifé Estate/Limited Estate = R1ght of enjoying property only during the life time
without having a right to dispose off,
Shridhana ' = The property over which a women has total rights.
Successor L= A pcruon_who inherits property from forefathers.
Full sister o = Sister by same parcnl;s
Uterine sister = Sister by same mother
Consanguine sister = Sister by same father
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3.8.

REFERENCES :

Slrajlyya an authority on the Hanafri Law of Inheritance. His works were translated by
Sir Wﬂham Jones. Mr. RumSey edited Sir Wﬂham Jones translations.

2. - Consanguine sister/brother - sister/brother by the same _father

3. Full sister - sister by the same parents. I
Uterine brother/sister = brother and sister by the same mother.

3.9. RECOMMENDED BOOKS :

1. Mull, "Hindu Law” 16 Ed. By S.T. Desai, 1992,

2. Mulla, "Principles of Mohammendan Law" 16th Ed. By Hon'ble Mt Justice Hldayatu]lah
1968, :

3. a) The Hindu Succession Act, 1936.
b)'Indian Succession Act, 1925, -

4. Any other books on Hindu Law and Muslim Law.

3.10. MODEL EXAMINATION QUESTIONS :

L. Answer the following questions in 30 lines.

L.

(8]

What is a 'Joint Family Property’ under the Hindu Successmn Law'? Do women get a
share by survivorship under this system?

What is limited estate in Hmdu Law?

What constltutes Stridhana or women's property? What were the rights of a women over
Stridhana . Discuss,

What is the mode of dcvblution of the female estate under. the Hindu Succession Act?
Discuss the modes of succession under Parsi Law. | \

Who are the primary female sharers under the Muslim Sunni Inheritance Law?

Who are the primary sharers under Shia Law? What are théir'shares‘?

Answer the following questions in 15 lines. ‘

Wife's inheritance under Indian Succession Act, 1925

Christian mother's right to hef deceased son's propeity. .

A sister's right to her deceased brother's property under Indian Succession Act.
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4.0.  OBJECTIVES:

After going through this unit, you will be able to

+*  Study the Constitutional provisions of Employment Law and

. Various safeguards, rights and obligations provided by the Constitution.

4.1.  INTRODUCTION :

~ Constitution of India guarantees certain Fundamental Rights to its citizens. Article 14; Article

15 Article 16 gunarantee Equal Opportunities for Employment and Article -1 and Article 23
give a Right to livelihood and a Right to lead dignified life. There are other provlslons in the -
Directive Principles of State Policy which give directions to the State Government to take
measures for the betterment of the employees’ lives. In this Unit, we will discuss the content
and meaning of these Articles.
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43. CONSTITUTIONAL PROVISIONS THAT REGULATE
THE LAW OF EMPLOYMENT :

4.3.1. Fundamental Rights & Directive Principles ;

Our Constitution gnarantees Fundamental Rights to its citizens. Part III of the Constitution
specifies these Fundamental Rights, and they are enforceable in a Court of Law. Any law or
executive order which violates a Fundamental Right is liable to be declared void by a High
Court or the Supreme Court. ' ' '

Fundamental Rights guarantee political, legal and social equality, By virtue of this guarantee,
the State cannot discriminate between one citizen and another merely on the ground of sex,
- religion, race, caste or place of birth in matters of any employment offered by the State.

Article 12 of the Constitution defined "the State” for the purpose of Part III and Part IV of the
Constitution. According to this Article "the State” includes. - \

Iy The Government and Parliament of India;
2)  The Governments and Legislatures of the States;
3)  Alllocal or other authorities such as the Panchayats, Port Trust, Municipalities etc. and

4) AllPublic authorities created by a Statute and exércisin £ statatory powers or Governmental
or quasi-governmental powers - e.g., L.L.C, and Road Transport Corporation.

Article 13 of the Constitution, nullifies all the old laws (which were in force prior to the .
commencement of the Constitation) which takes away or abridges the rights conferred by this
part of the Constitution. '

Apart from Fundamental Rights, Part IV of the Constitution provides Directive Principles of
State Policy. These Directions are declared to be fundamental in the governance of the country
and the States, while shaping their policies, and directed to observe them. These principles
hence are designed to create social, political and economic conditions in which the fundamental
freedoms can be effectively enjoyed by all. Fundamental Rights are not to remain largely as
formal guarantees. However, Fundamental Rights in Part 1l ate justifiable, that is, can be
enforced in a Cowrt, but Directive Principles cannot. ‘

While determining the séope of the Fundamental Rights, the Courts should be guided by Directive
Principles. Bey virtue of the mandate of Equality- in Article 14 and 16, some of the Directive
Principles assumed the status of Fundamental Ri ghts. Article 14 of the Constitution guarantees
a person Equality before the Law and Equal Protection of the Laws. Equality before the Law
and Equal protection may seem to mean the same but there js a difference between these two
assurances. h

a)  Equality :

Equality before Law means absence of any special privilege int favour of any individual, and all
persons are subjected to law equally. It means that no _pérson is above the law of the land and
is subject to the ordinary law. Every person, irrespective of his orher status or rank (right from

. the President to a2 common man in the street), is responsible for acts done by him or her
without lawful justification,




Egual Protection of Law guarantees equal treatment of persons in ‘equal cn‘cumstances
permitting differentiation in different circumstances. In othér words, no one should be either
favoured or put under any. dlsadvantageq in the normal c1rcumstanccs But, in certain
CIrcumstdn_ces the law can treat people differently. While domg 80, it should show a reasonahle:
justification. Article 14 prohibits discrimination, but permits reasonable classification-to attaif
the objective permitted by the Constitution. The classification must be'based upon intelligible,
differential and should be related to the purpose sought to be gtta:med

Thus in a law of prohibition, it would not be unconstitutional to differentiate between cml .
and mllllary personnel, or between foreigners and Indian citizens - for they age not similarly
circumstanced from the stand point of need the for prohibition of consumption of liquor®.

This Article protects against arbitrary discrimination .and also against -all arbitrary
governmental actions. '

Article 13 applies only to the citizens of India. It prohibits discrimination against any citizen
on grounds of religion, race, caste, sex and the place of birth; In other words, & person should
not be treated unfavourably because he belongs to a particular religion, caste, sex , etc.

But, clause (3) of this sections, provides an exception to the above prohibitions. Under this.
clause, the State can make special provision for women and children and under clause (4), the
State can make special provision for the advancement of socially and educationally backward
classes of citizens or for the Scheduled Castes and the Scheduled Tribes.

_Artlcle 16 of the Constitution guarantees equality of opportumty in matters of public employment.
All citizen are given an equal opportunity in the public employment. It prohibits dlSCl’lIIlTﬂﬂﬂQl’l
in the matter of any appointment, promotion and termination of the public service.

Clause (3) of this Article makes an exception to this rule. Under this clause, the State Govemment
can prescribe residence as a condition for public employment. Under clause (4), the State may
reserve any post of appointment in favour of any backward class of citizens, if in the opinion
of that State, that particular class (backward class}is not adequately represented in the services
under the State.

Under clause (5), however, in the case of religiousinstitu_tions, the State may appoint only a
person belonging to a particular religion where the public office is related to that.

b) Freedom ;

Article 19(1) guarantees six fandamental freedoms to the citizens - they are (a) Freedom of
speech and expression; (b) Freedom of assembly; (c) Freedom of association; (d) Freedom of
movement; (¢) Freedom of residence and settlement and (f) Freedom of profession, occupation,
trade or business, :

Clause (2) to (6) of this Article permits imposition of reasonable restrictions on these freedom.

Under Sub clause (g) of 19(1), a freedom is given to practice any profession or to carry on any |
_ occupation, trade or business. '

Clause (6} of Article 19 permits imposing reasonable restrictions ~of the freedom. The State
can make a law prescribing the professional or technical qualifications nécessary for practicing
any profes sion or carrying on any occupation, trade or busmess For e.g., only quahfled medtcal
graduates can practice medicine or surgery. '

Article (19)(6) permits the State or any Corporation owned or controlled by the Statt_:, to carry




o any trade, business, industry or service, to the exclusion, complete or partial, of the citizens.

In other words, the citizens may be restrained from takingup any trade or business or industry
in the public interest. In certain fields of business or industry, the State may feel that a State
owned Corporation can serve the public in a better way than & private individual. In such

circumstances, the State may put a restraint on individnals to take up that trade, or business.
The restraints may be partial or complete,

When it imposes restrictions, the restrictions should be reasonable. In one instance, the Supreme
Court invalidated the o rder on the ground that it imposed an unreasonablc restriction upon the
freedom of business of those engaged in the manufacture of bidi manufacturing during the
agriculture season. The object of the Act was to provide measures for the supply of adequate
labour for agriculture labour in the season. Tnstead of completely forbidding the people of that
arca from going to bidi factory, the government could have regulated the working hours of the
bidi factory during the agriculture season. Total prohibition of the manufacturing of bidis
amounts to unreasonable restriction?, o

- Article 19(1)(g) confers a broad and general right which is available to all persons Lo do work
of any particular kind.

The workers whose services are terminated, as a resultof the sale of an industry cannot complain -
that their freedom and choice of work s infringed’

Similarly, restrictions imposed on trade or indu stry by the State to regulate the trade but not to
infringe can be the freedom of trade upon.

¢)  Risht to Life :

Articlé 21 : This Article gives protection to the life and personal hiberty of the citizen. No
person shall be deprived of his life or liberty except according to the procedure laid down by
law. Tiil 1978, the Courts, upheld and followed the decision of the Supreme Court in Gopalan
vs._the State_of Madras®. In that case, the majority of the judges held that, if a cornpetent
legislature makes a law providing that a person may be deprived of his liberty in certain
circumnstances, the validily of the law cannot be chailenged in a Court of Law. Tn other words,
the legislature has got the power to take away the fiberty of a person and the Courts cannot
nterfere in the matter. But in Maneka vs. Union of India® the Supreme Court over ruled the
decision in Gopalan's case. The Court held that the State which seeks to deprive a person of his
personal liberty must satisfy the requirements of Article 19. Fuarther, the legislature should
prescribe a procedure for such deprivation which is not arbitrary, anfair or unreasonable.

The Right to Life under Article 21 includes Right to human dignity'®. The expression 'ife’
assured in Article 21, does not connote mere animal cx_istence or continued drudgery through
out life. This is a Right against torture, cruelty, or unusual or degrading punishment,

* This Right includes the Right to livelihood, better standard of Jife, hygienic conditions in work
place and leisure®, The Right to Livelihood is to be treated as a part of the Rightto Life. Inthe
absence of such treatment, a person can casily be deprived of his or her Right to Life by
depriving him or her of their right to'livelihood. Such a treatment would not only devoid life
of its meaningful content but it would also make life impossible to iive. The Right to Lifc with
human dignity encompasses within its fold some of the finer facets of humag civilisation which
makes hife worth living’,
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d) Prohibition of Slaverv & Forced Labour :

Article 23 : This Article prohibits not only slavery but any kind of traffic in human beings.
Traffic, here includes, traffic in women or children or the crippled for immoral or other purposes'?,
This Article prohibits all forms of forced labour Forced labour in any form is violative of

haman dignity and is contrary te basic human values. For liquidation of debt, or remuneration
for a service,.a person canriot be compelled to perform service if he or she is not willing. No

person shall be reguired to render scrvice to another on payment of anyihing less than the
minimuem wages. ' '

In the State of Rajasthan'?, the State made an exemption, passed an Act, during famine relicf
- work. The workers We_re made to work in famine relief work, for a wage, which was less that
the prescribed minimum wage. The Court held that it is violative of Articlc 14 of the Constitution
and such exemption was void. The rights of all workers will be the same whether they are
drawn from an area affected by drought and scarcity conditions or came from elsewhere.

The Statc cannot lake advantage of the helpless condition of the affected persons and extract
labour or service from them on Jess payment of wages.

Article 39(d) is a Directive Principle of State Policy. By virtue of the mandate of Equality in
Article 14 and 16, some of the Directive Principles have assumed the status of Fundamcnhl
Rights. Article 39(d) is one such right.

gl . Eqgual Pay for Equal Work for Men & Womcn :

Article 39(d) of the Constitution provides that "the State shall, in particular, direct its policies
~ towards securing ............ That there is equal pay for equal work {or both men and women

While interpreting the principle, the Court has to examine issues such as what is equal work?
How to evaluate the work? and so on. Somctimes, a job may appear {o be similar to another
in some points, but vitally different from the other. Some of the criteria emplo yed to differentiate
© are, therequired skill, strain of the work, experience required, responsibifity to be undertaken,
¢ducational and other quahﬁcat]ons necessary. Sometimes, how the claimants are recruited, as
- compared with those with whom parity of treatment is claimed, may be relevant,

Fora long time, the tendency was to pay less to women workers in an establishment. Inan
establishment™ confidential fady stenographers were petting lesser pay than the male
stertographers. A settlement was arrived in 1975, between the management and the employees’
unjon. The settlement was provided for the mode of bringing the pay scales of the lady
stenographers on par with their male counterparts. As a result, the basic pay of the lady
stenographers’ was reduced from Rs, 560 to Rs. 245 and- D A. was increased from Rs. 525 1o
Rs.935.25. Inali, she was getting Rs. 1180.25 per month and her male counterpart, - who had
put in an equal nuraber of years of service being paid Rs. 585 by way of basic pay and Rs.
132524 by way of D.A_ was being paid Rs. 1910.25 gross. She complained to the Authority.
The Authority rejecied the plea holding_thai in view of a settlement of 1975, the respondent was
not entitled to any relief. '

"The Supreme Court held that there was. discrimination between the lady stenographers and
male stenographers. The value and the nature of the work was the same. The years of service
was also the same. This cannot be tolerated under Section 4 of the Equal Remuneration Act,
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The settlement arrived between the parties cannot be implemented in view of Section 3 of the
Equal Remuneration Act.

The Act does not permit the management to pay a section of its employees doing the samc work
or a work of similar nature, lesser pay contrary to Section 4(1) only because it is not financially
able to pay equal remuneration to all.

D Right to Work :

Article 41 directs the State to uphold Right to Work. "The State, shall, within the limits of its
economtic capacity and development, make cffective provistons for securing the Right to Work,
to education and to public assistance in case of unemployment, old age, sickness and disablement
and other cases of undeserved want”. The State should follow a policy of eradicating
untemployment. ‘

g) Living Wage Conditions :

Article 43 gives a direction to the State to provide to all workers, agricultural industrial or
otherwise, work, a living wage conditions of work ensuring a decent standard of life and full
‘enjoyment of leisure and social and cultural opportunities, and in particular the State shall
endeavor to promote cottage industries on an individual or cooperative basis in rural areas.

h) Minimum Wages :

A Minimum Wage must provide not merely for the bare sustenance of the worker but for the
preservation of the efficiency of the worker. For this purpose, the minimum wage must also
provide for some measure of education, medical requirements and amenities. It should be
sufficient to cover the physical needs of a worker and his family, Iindustry should pay this
minimum wage irrespective of its capacity o pay. If an industry is unable to pay to workmen,
'atle_ast a minimum wages it has no right to exist, o

- Article 43 directs the State "to secure, by suitable legislation or economic organisation or in
any other way, to all workers, agricultural, industrial or otherwise, work, aliving wage, conditions
of work ensuring a standard of life and full enjoyment of leisure and social and cultural
opportunities and, in particular, the State shall endeavour to promote cottage industries on an
individual or cooperative basis in rural areas. '

‘What is a living wage' was defined by Justice Higgins of the Australian Commonwealth Court
of Conciliation {in the Harvester case). According to him, it was a wage sufficient to ensure the
workmen, food, shelter, clothing, frugal comfort, provision for evil days etc., as well as regurd
for the special skill of an artisan if he is one'.

According to another definition, the basic wage paid to an_adult male employee shall not be
less that what is "sufficient to maintain a well conducted employee of average health, strength
and competence and his wife and a family of three children in a fair and average standard,
comfort, having regard to the conditions of living prevailing among employees in the calling in
respect of which such basic wage is fixed, and provided that, in fixing such basic wage earnings
of the children and wife of such employee shall not be taken into account,

To sum up, a living wage should enable the male earner to provide for himself and his family,
not merely the bare essentials of food, clothing and shelter, but a measure of fragal comfort
including education for the children and protection against ill-health, requirements of essential
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social needs and a measure of insurance against the more important misfortunes, including -
old-age. ' R S ' '

44. SUMMARY :

Constitution provides some Fundamenta l"_Rights under Articles 14, 15 and 16., besides
guarantesing equal opportunities for employment. Article 21 and 23 give a Right to livelihood
- and aright to lead a dignified life. Everyone is entitled to equal protection of law, without
discrimination; Art. 16 guarantees equality of opportinity in matters of public employment,
with exceptions to backward classes. Freedom of profession or trade is available underArticle
19¢1). Art. 23 prohibites slav‘elry and forced labour Art. 39 (d) is a Directive Principle which
became a Fundamental Right with judicial mterpretation directing the State to secure equal
‘pay for equal work from both men and women. Right toWork (Art. 41), Living Wage Condition
(Art. 43) are some moreRrights available in the Directive Principles of State policy. - '

Cbnstituti\on of India énvisagés equal erﬁployment opportunities for both men and women.
The Constitution also provides for a Right to livelihood and a Right to live in dignity equally to
both women & men. To achieve these objectives, various enactments were passed by the

. Parliament. If implemented, thése provisions will result in equal treatment to women in the
matters of employment. ' ' '

' 4.5.  GLOSSARY :

Rif,;ht to Work - = Every citizen should be provided with an opportunity to
work. It is a Directive Principle of State Policy under
Art. 41
Living Wage Conditions = Conditions under which the wagés hélp the labour to
' Jive on. S " - '
Minimum Wage | = - Awage prescribed by the Authority ngcessary to meet

the bare needs and provide education, medicine, etc.
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2.

Explain the Directive Principles of State Policy concerning the welfare of labour?

1L AnsWer the following in 15 lincs each.

a) Equal Pay for Equal Work
b) Living Wage Conditions

11. People's Union for Democratic Rights vs. Union of India, AIR (1982) SC 1481

12, Samjit Roy vs. State of Rajasthan, Ibid |

13, Muackinnon Mackenzie and Co. vs. Audrey-I>'Costa, (1987) 2 SCC _469'

14. The Queensland Industrial Conciliation and Arbitration Act.

4.7. RECOMMENDED BOOKS :

1. Constitutional Law of India, ].N. Padey

2. Selwyn's Law and Employment 7th Edition, Butterworths, 1991

4.8. MODEL EXAMINATION QUESTION'S :

L. Answer the following questions 'll\l 30 lines each .

1.  Whatare the various prox.*isions under the Constitution which deal with the Right toWork?
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5.0. OBJECTIVES:

After going through this unit' you will be able to -

*  study various provisions under the enactments for welfare of the labour

~*  study the rights and duties of employecs and statutory ob]1gat10ns of emp]oyerq under
these enactments.

5.1. INTRODUCTION :

Under the broad framework of the Constitution, the State passed several enactments aiming at

achieving the welfare of the labour in India. The Labour Law under different Acts specified the
rights and duties of the workmen and wormen and imposed certain obligations on the employers.
These laws also enumerated the criminal offences, in the form of violations of the provisions,
for which the punishments are also prescribed. Some of the endctments were intended to
translate the ideals provided under the Directive Principles. For instance- the Mlmmudege%
‘Act and Equal Remuneration Act enforce the Fundamental Right to BEquality and try to provide
for better living conditions for the labour class. Factories Act provides the -duty to create
healthy working conditions for the workmen and women. In this unit, we will discuss the -
contents and provisions of various labour welfare enactments and procedures for redressal of
grievances, etc.. ' ' '
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52. MINIMUM WAGES ACT, 1948 ;

This Act was passed in 1948. The purpose of this Act was to ensure minimum wages to the
labourers and to prevent forced labour in any form.

The concerned Government reviews the minimurn rates.at regular intervals and the period of
interval is not more than 3 years.

Tobring any indusiry or employment under the purview of thisAct, the appropriate Government
appoints a fact finding machinery. This machinery inguires into facts such as existence of more
than a thousand employees in any industry or employment.

The minimum wages may, be fixed in any one of the four ways :
a a minimum time rate,
b) aminimum piece rate;
c} aguaranteed time rate; and
d) aoveriime ratc
a) A minimum time rate means - that wages so are calculated for work done per hour The

worker should be which given as many hours of work at the end ofthe day as fas hc
should earn minimum amount of wages.

b)  Wages are paid as per piece rate also. Forexample, Rs. 10/- paid for making 100 beedies
in a beedi industry. Wages are paid according the numbert of beedies made.

¢} Wages may be fixed per hour and per piece. The worker is éupp]ied 4% ANy pleces as
which may enable him te earn his minimum wages per day. This is called guaranteed time
wage. :

d) A worker is paid extra wages if he works for more hours than the fixed hours. He will be
paid extra wage in respect of over-time work done by such employee. This is called
“overtime rate.

Wages may be fixed per hour, per day, or pcf month. The employer cannot pay below the
minimum wage rate to his crployees. (Section 3). The minimum wage must be paid irrespective
of the extent of profits, financial conditions of the establishment or availability of labour at
lower rate, '

In a day an adult cannot work for more than 9 hours period and these 9 hours are inclusive of
rest hours.

A child s allowed to work only for 4 1/2 hours, including rest hours {Section 3).

An authorised medical practitioner should certify whether an adolescent be considered a child
or an aduit. (Under section (3), the wages are fixed in such a way that d;lffcr(,nt mimumum
wages are fixed for i) different scheduled employments.

ii) for different classes of work in the same scheduled employment.
iii) dilferent wages for adults, adolescents, children and apprentices.
under Section 4 there are three ways of fixing minimum wages :

Iy To fix abasic rate of wage and a special allowance at a rate 1o be adjusted, as practicable,
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with the variation in-the cost of living lndex applicable .t'o such workers; -
2) - A basic rate of wage with or without cost of l1v1ng allowance, and the: cabh value of .

the concessions in respect of Sl]ppllBS of essentldl commodmes at COMNCESSion rates made to the
worker. ' : e

3) An inclusive rate allowing for baﬂe rate the cost of 11v1ng allowance and. the eabh '
value of the CONCessions. '

These cost of living allowance and cash leue of the concessions for commodities are computed |
by the appropriate authority at prescribed intervals. The appropriate Government will give
directions to the appropriate authority to rewew and fix up the minimum wages.

Procedure for fixing up the Mlmmum Wage : (Section 5) :

For revision or fixing up the minimum rates of wages, the appropriate Government appoints
committees and sub- -committees. The function of these commitiees is to hold enquiries and to
advise the Govemment in respect of mlmmum wages

A Central Advisory Board is also constituted by the Central Government to ddv1se the Central
_and.State Governments in the matters of mmlmum wages

Central Advisory Board - Composmon of the Bnoard :

The members are nominated by the Central_'Go'vemroent. An equal number ..,
a) members representing employers and.

Ib) members representing _employees;- :

¢) independent members not exceeding 'l‘/3 of its total memoers

- d) chairman of the Board”will be appomted from among the mdependent members
(Secs. 8 & (9). -

Minimum wages payable under this Act shall be in cash:

\But in certain cases where there 1S a custom {0’ pay the wages in kmcl (partly or wholly) the

(\}overnment may authonse the employer to pay in kind.
\

' The Government may ala.o authorise the employer to supply the essential” commod1t1e<; at a
' concessmna] rate as wages (partly) (Sectlon 11) '

F1x1ng hours for a normal workmg day :

- An employer can take actual work for § hours per day for 6 deys.in a week. He may take upto
- 9 hours of work on any day without paying overtime wages if the total number of working
hours do not exceed 48 hours ina week. '

0ver-t1me wag es :

When an employer takes the work of an employee for more than fixed hours of work per day,
he is Jiable to pay for those extra hours of work. Normally , the rate of overtime wage is fixed
as double the minimum wage amount. Sometimes it can be relaxed, but it should be certatnly
in excess to the normal minimum wage. (Section 14)

When an employer _c_ould not take the services of an employee in the normal fixed hours {8 or -
9 hours in a day), the worker is entitled to get full day's wage.
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If the worker is not willing to work for the fixed hours of time, then he is not entitled to get full
day's wages. (Section 13) '

Maintenance of regtsters and records :

Every employer shall maintain regis[érs and records giving the particulars of employees, work
performed by them, wages paid to them, receipts given by them and other particulars.

He should exhibit notices of all the above particulars, at a conspicuous place. The employer
should issue wage-books or slips to the employees. The particulars of wages are filled in these
books or slips in a prescribed manner. (Section 18).

Enforcement Authority @

The appropriate Government appoints Inspectors after notifying in the official Gazette. It may
prescribe their powers and jurisdiction.

Powers of an Inspector :

He may enter the premises of any factory or industry (where this Act applies) at any reasonable
time. He may take the assistance of some local authority, while conducting an inspection or
inquiry. He may ask for any record or document of wages.

He may examine any person, regarding the wages. He may ask for any information regarding
wages. He may ask for addresses of persons.

He may seize, or require copies of any register or document which he feels relevant.

The Inspector is deemed to be d public servant and if any person is asked to produce any
document or if any person is sammoned, he is legally bound to comply. (Section 19).

Claims :
Under Section 20, the State Government appoints an authority to hear the cases of the claims
for payment of minimum wages. The person fit to be appointed he hear such claims is ........

1. aCommissioner for workmen's compensation;

o

any. Regional Labour Commissioner of Central Government;
3. Labour Commissioner of a State Government;

4. any Judge of a Civil Court;

5. any Stipendiary Magistrates.

Who can Claim?

1. the employee himself;
any legal practitioner;
any official of a trade union authorised in writing to act on his behalf;

an Inspector

ook oM

any person acting with the permission of the authority;

What type of claims can be made? :
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An employee can make the claim when he is paid less that the minimum rate of wages. The
Authority can direct the employer to pay to employee the difference of payment. The authority

can also ask the employer to pay compensation for defictent payment. This authori ity can
entertain the claim for over-time allowances also, '

The employee should make an application within six months from the date of the claim. The
anthority can condone the delay, if he is satisfied that it is delayed for a reasonable cause..

‘The authority gives an opportunity to the applicant and the employcr to present their cases.
They are given the opportunity to produce ewdence

If any one of the partics is not satisfied with the order of the authority, he can appeal to the High
Court.

53. EQUAL REMUNERATION ACT, 1976 :

This Act was passed to give effect to the provisions of Article 39 of the Constitutior..

Section 4 of the Act imposes a duty on the employer to pay equal remuneration to men and
women workers for the same work or work of asimilar nature. For performing the same work
or work of a similar nature the employer cannot pay a lesser amount to any employee on the
ground of gender. It was the previous practice of the employers to pay lesser wages to women
workers.

To comply with the provisions of this Act, the employer shall not reduce the remuneration rate
to the cther labourer of the opposite sex (i.e., for men workers).

Where there are more than two rates in any establishment, on the commencement of thisAct,
the employer is bound to pay the heighest rate of wages to men and women workers.

Section 16 of this Act authorises the appropriate Government to make a declaration exempting
certain cases, vegarding differences in the equal remuneration. In these cases, the employer
may impose restrictions regarding femuneration to be paid to the emplo'yees. The air hostesses
of the Indian Airlines Corporation and Air India, are the glaring examples for this discrimination.

The salaries, pensions and retiremental benefits are different from that Uf an air purser who
does the same amount and similar kind of work.

While making recruitment for the same work or work of a similar nature, the employer should
not make any discrimination against women except in the cases where, employment of women
in such work is prohibited or restricted. (Section 3}

Advisory Committee :

An Advisory Committee is constituted by the appropriate Government which consists of not
less than ten persons (nominated by the Government) of which one half shall be women. The
functions of this Committees are

1) To advisc the Government, with regard to the extent to which women may be employed in .
such establishments or cmployments; '

2y The Advisory Committee shall have regard to the nature of work, hours of work, suiiability
of women for employment, the need for providing increasing employment opportunities for
women, including part-time emptoyment etc. (Sec. 6) ‘

Where there are any complaints the appropriate Government may appoint officers (not below
the rank of a Labour Officer) to hear and decide such complaints or claims. (Section 7)
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Appropriate Government may appoint Inspectors to i_nSpéct,-whether the provisions of thisAct
are complied with or not. The Inspector may investigate into the non-compliance of the Act
within the local imits of his jurisdiction. . '

He is deemed to be a public servant; he can enter any premises of the building or factory; he can
ask for production of the registers and records or any other related documents. He can takz
evidence of any person found incharge of the establishment or any other person if he feels
necessary. The employer or any other person should comply with the orders of the Inspector

- For an offence committed under this Act, a complaint can be lodged only by an aggrieved party
or the appropriate government or an officer authorised by it. AMetropolitan Magistrate, or a
Judicial Magistrate of the First Class shall ti‘y these cases. (Section 12)

This' Act does not affect women's employment laws giviﬁg special treatment to women (such as
Maternity benefit). ' -

54. PROVIDENT FUND :

The émﬁ'loyce's Provident Fund was introduced for the benefit of employees, who do not have
any pension scheme. In the case of employees.of a factory there is no facility of pension after
tetirement. So Provident Fund is introduced as a terminal benefit for non-pensionary employees.
It is a compulsory savings system. Certain amount of money is coniributed by the employer
and the employee and deposited in the Fund. The amount is given to the employee at the time
of retirement or at the time of leaving the job. : -

This scheme is extended to Government establishments also but the employer does not contribute
anything towards the Fund, as the employee is covered by pension scheme,

The Employees Provident Fund Act was passed in 1952 and it applies to every establishment
which is a factory where twenty or more persons are employed. This Act exempted the following
establishments.

(Section 16) : 1) Establishments which are registered under the cooperative societies Act. 2)

~ Establishments, employing less than fifty persons and working without the aid of power 3)It
‘exempted Central and State Government establishments whose employees are already covered
under the Central and State Government Provident Fund Scheme.

Scheme : The employer has to make contribution both with regard to his share and with regard
to the share of the employee. He can recover the amount of the employee's contribution from
the employee. When an apprentice ceases to be an apprentice and becomes a workey, his period
apprenticeship will be counted for purpose of the Provident Fund. '

Central Board of Trustees : The Central Government, by a notification in the official gazette,
constitutes a board of trustees for the territories to which this Act extends. The Board consists
‘of a2 Chairman, a Vice-Chairman, Central Provident Fund Commissioner (Ex-officio), not more
“than fifteen persons representing States, ten persons representing the employers of the
establishments to which this scheme applies and ten persons representing the employees
. Organisations. ‘ '

State Board : The Central Government may appoint State Board of Trustees in consultation
- with the concerned State Governments. The State Boards shall perform duties as assigned by
the Central Boards.

‘E\'fcry Board of Trustee (Central Board and State Boards) is a body Corpordte, having perpetval
" | - 54
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-succession and a common seal. It tay in its name sue and be syed.

Central Board is headed by a Central Provident Fund Commissioner; He is the Chief Executive

Officer of the Central Board and shall be answerable ta the Board,

For the efficient administration of the schemes, Section 6 of the Act provides for the mode of . -
contribution. Eight and one thirds (8 1/3%) of the basic wages (dearness allowance’ and retaining
allowance? has to be contributed by the employer (the employes may be a person directly
employed by him or by or through a contractor). The emplovee's contributions shall be equal
to the contributions payable by the employer in respect of him. If the employee so desires, he *
may enhance his contribution (exceeding 8 1/3% of the basic wages, D.A., and retaining
allowance) but the employer is not under an obligation to enhance his share of contribution and
his share continues to be 8 1/3% of the basic (D.A. + Retaining allowance). The Central
Government may modify this Section.and may enhance the contribution rate.

This Section ahd Paragraph.29 of the Provident Fund Scheme, do not leave any option to
employees to pay or not to pay their contribution.

The Act comes into operation by its own vigour and its operation is not dependent on any
decision taken by the authoritics under the Act. The employers are under an obligation to pay
their share of contribution to the Fund within the time prescribed, from the moment theAct and:
the scheme became applicable to them. No notice or iritimation in that respect 1s necessary to

be issued by the authorities.

Employees' Family Pension Scheme :

Cenl_:ral‘Gvaernr_nen-t may by notification in the official Gazette, frame a scheme, the Employees
Family Pension Scheme for the purpose of providing family pension and life insurance benefits
to the employees of any establishment or class or éstablishments to which this Act applies.

The moment the Scheme is framed, a Family Pension Fund comes into-existence. Like
Employees’ Provident Fund, the contributions will have to be made both by employee and
employer into the Fund. The portion of the employer will not be more than 1/4 payable under -
Section 6. This Fund is vested and administered by the Central Board. The scheme may
provide for matters like (Schedule IIT) (1) to whom this scheme should apply; (2) portion of the
employee and employer and the manner in which it may be credit'ed; (3) contribution by the
Central Government and the manner in which accounts of these Funds are maintained etc.

The Scheme may have prospective or retrospective effect,

‘Emplovees"” Deposi't Linked Insurance Scheme ;:

Like Family Pension Scheme, the Employees Deposit Linked Insurance Scheme may be framed:
* by the Central Government by notification in the official Gazette. The moment the Scheme is
framed, the Fund comes into existence and shall apply to all establishments to which thisAct
applies. The contribution of the employer shall not be more than 1% of the aggregate of the
basic wages, dearness allowance and retaining allowance for the time being payable in relation
to the employee. ' ' '

" Inspectors :

The appropriate Government may, appoint such person s as it thinks fit to-be Inspectors for the
purpose of this Act and may define their jurisdiction. The Inspectors are empowered to inquire g
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inte the information furnished in connection with this Act. He may examine any records,
* registers or any relevant documents connected with the Scheme.

Where there is a dispute regarding the applicability of this Act to an establishment, such dispute
shall be decided by the Central Provident Fund Commissioner, Addl. Central Provident Fund
Commissioner, Deputy Provident Fund Commissioner, Regionat Provident Fund Commissioner
or any Assistant Provident Fund Commissioner. These officers determine the amount due from
_any employer under any provision of this Act the Scheme or the Family Pension Scheme or
Insurance Scheme. The officer conducting the enqguiry under sub-section (1) shall, for the
purpose of such inquiry, have the same powers as are vested in a court under the €ode of Civil
Procedure 1908.

They have the following powers : _
1) enforcing the attendance of any person or examining him on oath;
2) requiring .production of documents;
3) receiving evidence on affidavit;

4y issuing commissions for the examination of witnesses and any other inquiry which is
in the nature of a judicial proceeding. The officer who passes an order has the power to review
it. _
If the parties are not satlsfled with the review an appeal lies before the Employees Provident
FFunds Appellate Tribunal.

A tribunal consists of a Presiding Officer, who is qualified to be a Judge of a High Court.

Nomination : Bach member shall make, in his declaration, a nomination conferring the right to
receive the amount that may stand to his credit in the Fund in the event of his death. The
member may distribute the amount that may stand to his credit in the Pund amongst his nominees
at his own discretion.

If the member has a family at the time of making a nomination, the nomination shall be in
favour of one or more persons belonging to his family. Any nomination made by a member in .-
favour of a person not belonging to his family is invalid.

If a member has at the time of the nomination no family, but subsequently acquires a family of
his own, such person, shall make a fresh nomination in favour of one or more persons. If he
does not make a fresh nomination, then it deemed to be invalid.

A minor can also be nominated by the member, but a major person from the family has to be
nominated as guardian of the minor,

Withdrawal :A member can make an application to the Commissioner for withdrawal from the
fund for the purpose of purchasing a dwelling house/flat or for the construction of a housc or
for acquiring site. The amount of withdrawal shall not exceed the member's basic wages and
dearness allowance for thirty-six months or the member's own share of contribution together
with that amount of the employer's share of contributions.

The withdrawal is granted (1} if the member has completed five years membership of the Fund;
(2) the member's own share of contribution with iriterest thereon in the amount standing to his
credit in the Fund is not less than one thousand rupees; (3) the dwelling house/site is free from
encumbrances. No withdrawal shall be granted for the purchasc of property in a joint name.
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5.5 EMPLOYEES' STATE INSURANCE ACT, 1948 :

Employees' State Insurance Act, 1948 was passed to provided certain benefits to employees in
case of sickness, maternity and employment injury and to make certain benefits. To carry out
the above mentioned functions, an Employees’ State Insurance Corporation was constituted,

Composition of the Corporation : The Corporation consists of a Chairman, a Vice-Chairman -
and a maximum five members appointed by the Central Government. Bach State Government
(in which this Act is enforce) appoints one representative from their respective States. Similarly,
the Central Government appoints, one representative from each of the Union Territories. Ten
persons are appointed by the Central Government to represent the employers. These employers
are appointed in consultation with the employers’ Organisations from all over the country. Ten
persons from employees' organisations are also appointed by the Central Government. Two
members from medical profession (Doctors) are appointed i in consultation Wlth the medical
organisations. :

Three Members of Parliament (two from Lok Sabha and one from'Rajya Sabha} are elected by
the members of the respective Houses. The Director-General of the Corporation would be the
ex-officic member. The term of office of the employees' representatives, employers'
representatives, medical practitioners and the Members of the Parliament shall be four years
commencing from the date of their appointment or election is notified.

A member shall continue to hold oﬁﬁcc (after the expiry of his term) until the election of his
successor is notified.

The Chairman, Vice-Chatrman, Members appointed by the Central Government, -members
appointed by the State Government and Union Territories, shall hold office during the pleaseure

of the Government. An outgoing member of the Corporation is eligible for re- appomtmcnt or
re-election.

A Standing Committee is constituted from among the members of Corporation.

Medical Benefit Council : May be constituted with the Director-General, Deputy Director-
General, Health Services (appointed by the Central Government). '

Medical Commissioner of the Corporation (ex-officio), one member each from the State
{appointed by the State Governments) concerned, 3 members from employers oanisation
(appointed by the Central Government}, 3 members from employees organisations (appointed
by the Central Government), 3 members from the medical profession, of whom not less than
one shall be a woman (appointed by the Central Government).

The term of office of the appointed members shall be four years from the date on which his
appointment is notified.

Director- General : The Dlrector-GeneraI is the Chief Executive Officer of the Corporation. Ile
and a Financial Commissioner are appointed by the Central Government, in co nsultauon with
the Corporation. The Corporation may recruit other staff of officers and servants.

Powers of the Standing Committee : The Standing Committee shall administer and exercise
any powers and functions of the Corporatlon under the supervision and control of the
Corporation. '

Corporation has the power to promote measures for the improvement of the health and welfare
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of insured. To function in a more effective way, a Corporation inay appoint Regional Boards,
Local Committees and Regional and Local Medical Benefit Councils i in certain areas and may
delegate powers to them.

Finance and Audit ; The Corporation’ accepts granis, donations and gifts from the Central or
State Government, local authority or any individual or body whetherincorporated or not for all
purposes of this Act. All such amounts which are received are paid into the Reserve Bank of
India or any other Nationalised Bank. The account of such amounts is operated by the authorised
officer approved by he Corporation. '

Purpose for which Fund may be expended : The Fund is mainly for the medical treatment of the
insured persons, and their families. Expenditure incurred for the maintenance of the Corporation
i1s also drawn from this Fund. The fund meets the expenses of establishinent and maintenance
of hospitals, dispensaries and other institutions and the provisions of medical and other ancillary
services for the benefit of insured persons, and their families within the limits prescribed. The
Fund may be spent on the improvement of the health, welfare of the persons and for the
rehabilitation and re-employment of insured persons who have been disabled or injured.

The costs of legal proceedings and expenses to rhect other expenditure for the purpose of
implementing this Act is also met by this Fund.

Contributions : All employees in a factory are insured under this Act. The contribution to
Corporation comprises of employees' contribution and employers’ contribution (to the employee).

A casual worker is also entitled to payment of contribution by the employer towards employers'
contribution as well as employee's contribution, though he is employed even for a day or two or
for a few days in a week, :

It is the responsibility of the principal employer in respect of every employee (whether directly
employed by him or by through animmediate employer) to pay both the employees contribution
and employer's contribution. The employees' contribution is the amount deducted from the
wages of the employee by the employer (i.e., the employer recovers the employee's contribution
from his wages.

The contribution is payable on the last day of the wage period. An employer cannot contend
that it was not possible for him to deduct the wages of employees towards the contribution.

The employer should maintain records of payment of contribution, either in a register or by a
card system. The payments should be shown or recorded by means of special stamps (adhesive
or stamps or impressions on the book or card).

Inspectors : The Corporation appoints its officials as Inspectors. The Inspectors duties are to
examine the records of payment of the contribution. He may ask any principal employer to
furnish the necessary details about the contribution or to produce any neceeqary documents.

Benefits : The insured persons are entitled to the following benefits :

1) Periodical payments in case of sickness. He may have to furnish a certificate duly signed
by the authorised medical officer appointed under this Act regarding his sickness.

2} IN the case of women, periodical payments are made towards rhaternity benefits. Here
also she has to produce her eligibility certificate duly signed by a medical officer.

3) . Disabled persons, who suffered an injury during the course of employment which resulted
~ in disablement.

58




4)  Where an insured person dles as a result of an employment 1n]ury, hlS dependents are
eligible for periodical payments.

5 - Expenses of any rnedlcal treatment of the insured person,

6_) ~ Incase of death of an 1nsured person, the eldest member of the family or the person with
whorn he stayed at the time of his death, will receive the funeral expenses. In this case, the
amount will be a fixed sum and be fixed by the Central Government. '

In the case of sickness and maternity benefit, the rates and the period for which the payments
are to be made will be fixed by the Central Governmcnt '

In the case of disablement (for not less than three days) the perlod and the rate of payment will
be fixed by the Government.

In the case of dependents benefits alsc (in the event of the employee's death), the same rules
will apply. : '

Benefits not to be combined : Where persons are entitled to more than one benefit, e.g., both
sickness benefit and maternity benefit, they have to choose which benefit they shall receive.
They are not entitled to get both the benefits at the same time. In case of excessive amouits
received by the insured person, the Corporation will recover the éxcess amount.

Employer's Duty | Where in any factory, due to the neglect of the owner or occupier of the
premises, the standard sanitary conditions are not observed, the Corporation may send to the
owner of the factory, a claim for the payment of the extra amount towards the sickness benetit.
Similarly, the contribution of the employer may be enhanced if there is a greated incidence of
occupational disease. :

An eroployer shall not reduce the wages or dismissl or discharge or punish in any other way

- during the period of the employee's sickness or maternity (confinement) (Section 72). This is

to_discourage employers from using the benefits provided under this Act as an excuse or
Justification for reducing or discontinuing the. benefit available to the workmen under their
conditions of service on the ground of similarity between the two types of benefits. (Section

73-B and C) IjBareilly Holdings Ltd. vs, Workmen, (1979) Lab. I.C. 600 (SC).

Ernployees' Insurance Courts ; Section 74 and Section 75 of the Act indicate that the disputes
that arise under the provisions of the Act, must be decided by the Employees' Insurance Act and
not by acivil court. But the Act does not prevent anybody from launching a criminal proceeding

. in contravention of the provisions of this Act.

The State Government shall decide rhe number of Judges to the Court. Any person who has
been.a Judicial Officer (or is a) or is a legal practicner of five years stancmg shall be qualy fled ‘
to be a Judge of the Employees' Insurance Court.” '

These Courts can decide any question regarding ......

a) whether a person is an employee within the meanlng of this Act or whether he i 18 liable to
pay the employee's contrlbutlon

- b) therate of wages or average daily wages of an employee for the purpose Df this Act. -

c) the rate of contribution payable by the principal employer in respect of the employee.

d) the person who is or was the principal employer in respect of any employ_ce. :




e)  the right of any person to any benefit and as to the amount and duration of paymem '

The Court can review the direction of the Corporation under Section 55-A, regarding the payment
of depcndenls benefits. It can decide any other matter which is in dispute.

It can also settle the following claims fro recovery of contrlbuttons from the principal
employer .........

a claim by a principal employer to recover contributions from immediate employer
a claim against a principal employer under Section 68.

..... a clalm under Section 70 for the recovery of the value or amount of the benefits received -
by a person when he is not lawfully entitled thereto.

a claim for recovery of any benefit admissible under this Act.

5.6.  WORKMEN'S COMPENSATION ACT, 1923 :

The employer is liable to pay compensation to his workmen for the injury in an accident,
arising out of and in the course employment. Workmen's Compensation Act provides for the
payment of such compensation to the workmen by their employers.

The employer is liable to pay compensation for the following injuries :

(1) when the injury results in the total or partial disablement of the workman for more than
 three days;

(2) when the workman contracts a discase peculiar to the occupation;

(3) where death results from the inju'ry the depentients are entitled to compensation.
Three factors must be established to get compensation under Section 3 of this Act.
Firstly, there must be an injury;

Secondly, it should be caused in an accident; and

Thirdly, it should be caused in the course of employment

Death in ordinary course by some bodily ailment, even in the course of cmployment canmnot
attract the lability of the employel

The employer is liable to pay compcnsatmn if the injury results in permanent or partlal
dlsablement (Section 2(g)(D)

When a mjury results in only partial disablement then also the workman is entitled to
compensation. The injury need not result in the total loss of earning capacity.
Schedule III of this Act deals with occupational diseases peculiar to employment. In this case,

contracting of the disease peculiar to the occupation is deemed to be injury by accident.

The worker is entitled to get compensation in the case of occupational disease, if he had worked
continuously for a specific perlod at the employer.

When a workman employed with more than one employer and contracts a disease like jinfectious
discases, and diseases caused by compressed air etc, specified in Part C of Schedule I to the
Act all employers are liable to pay compensation to the employee. The proportion in which
they have to pay compensation will be decided by the Commissioner

-
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The workman can claim any compensation either before a Civil Court or -before a Labour -

Comm:ssloner He can not move the Court and the Commissioner at the same time. The
employee and an employer can enter into an agreement in respect of the compensation, in
which case the clalm need not be instituted either before a Commissioner or before a Court.

Dependents : When' death results from the injury, the workman's dependents are entitled to

-compensation. The dependents under the Act are the following persons :
1) his widow, minor legitimate son, unmarried legitimate daughter and a widowed mother;

it} Re-marriage of the widow of the deceased workman does not make her cease to be hig
dependent. She is entitled to receive compensation as there is no provision in this Act to the
effect that subsequent events would affect the claim of the dependent to compensation.

Apart from the above dependents, the following persons are also recognised as dependents of

the deceased.

u) ason or a daughter who has attained the age of 18 vears and who is infirm and wholly
dependent on the earnings of the workman at the time of this death.

i) a)awidower;
b}a p.arent other than a widowed mother; =
a minor ill_egitimate son, an unmarried illegitimate daughter-
if married a minor or a WidoWed minor daughter;
d) minor brother, unmarried sister, or widowed sister:
¢)  widowed danghter-in-law
f) aminor child of a pre-deceased son; _
£) " a minor child of a pre-deccased daught_er whére no parent is alive;
h) paternal grand-parent whete the parent 61’ the decéased is not alive

who are wholly or partly dependent on the earnings of the deceased at the time of his death.

In English Law, there is a reduction of schedule compensation on the ground of contributory

negligence. But under our law, the Act does not provide for reduction of schedu]e of
compensation on the oround of contributory negligence. '

Enforcement Authority : The Assistant Labour Officer has to send a report to the Commissioner

regarding the claimants. The Commissioner has to know what is contained in the report-of he
Assistant Labour Officer. The claimants have to prove before the Commissioner that they were
the dependents of the deceased at the time of his death.

The employee should be in the'service continuously for a period of twelve months (rot less
than twelve months period). While calculating the wages, (for the Qurpose of this Act), the
wages for the ]cave period is not calculated. (Section 35).

Commissioner : The State Government may appoint any person to be a Commissioner for .

workimen's Comppnsatlon (Section 20).

The Commissioner may seek the assistance of one.or more persons who are familiar with any
relevant matter under inquiry to assist him in holding enquiry.
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Functions of a Commissioner : The Commissioner has to inquire into the questions in any
proceeding as to whether a person injured is or is not a workman. He has also to inguire into
the nature and the extent of disablement and the amount of compensation payable. The matter
is normally settled by an agreement between the parties.

If the parties fail to come to an understanding, then the matter is referred to the Commissioner
by an application. '

If a-person cannot make an application in a prescribed manner, it can be rectified under the
direction of the Commissioner. It cannot be thrown out. Once the compensation is settled by
an award - a second application on the ground of aggravation of injury is not maintainable. A

person who claimed compensation under thlsAct cannot claim compensation under any other
Act like Motor Vehicle Act etc.

Powers of the Commissioner ;: The Commissioner has all powers of the Civil Court under the
Code of Civil Procedure 1908 ( 5 of 1908) for the purpose of taking evidence on oath and
enforcing the attendance of witnesses and compelling the productlon of documents and material
objects.

The parties to the claim have to appear before the Commissioner. Where it is permitted, an
application can be made on behalf of the party by aTrade Union Leader, Inspector or a member
of the Joint Hindu family. The parties (except the witnesses)} can appear before the Commissioner
either in person or by a legal practioner or by an ofticer of the Insurance Company.

The Claimants must be awarded the full amount of compensation under Section 4 even if they
claimed a lesser amount. A notice of the accident has to be given to the employer. In the case
of an accident, the claim will have to be preferred within 2 years of the occurrence, and in the
case of death within 2 years from the date of death.

Medical Examination : Where an accident notice is given, the employer has to arrange for a
free medical examination by a qualified medical practitioner within three days of the accident.

Where partial disablement resulted and the workoman is under half month wages, he is required
to submit himself for medical examination from time to time.

A woman worker shall not be examined by a male dector without her consent. If she has to
undergo the examination by a male doctor she shall go in the presence of another woman.

If she deposits some money she can be examined by a female medical practioner

Amount of Compensation (Section 4) : When death results from the njury - an amount equal to
forty percent (40%) of the monthly wages of the deceased workman multlplled by 'relevant
factor', or an amount of twenty thousand rupees, whichever is more.

Where permanent disablement results from injury - an amount equal to fifty per cent (50%) of
the montbly wages of the injured workman multiplied by the ‘relevant factor' or an amount of
twenty four thousand rupees whichever is more,

- Here the 'relevant factor’ in relation to workman means the factor specified in the second column
of Schedule I'V against the entry in the first column of the Schedule specifying the number of
years which are the same as completed years of the age of the workman on his last birthday
immediately preceding the date on which the compensation fell due.

For example - on the day of the accident the workman is aged 25 years (Colurnn I} 216.91 is
given as relevant factor in (Column 1)
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Cobmnn (1) . . Column(2)
Age on the day of accident "~ - - Factor

Not more than 25 years

ofagé o S 216.91

An amount of equal to fofty per cent of his monthly wages are to be multiplied by 216.91.
' Assuming that monthly wage is - Rs. 600/~
40% of 600 = 40X 600 = 240

240x21691 = Rs.52,056-00

5.7.  SAFETY MEASURES IN A FACTORY :

It is the duty of the employer to take reasonable care for his employees’ safety. He should -
protect them from any possible injury or risk of injury. He should take reasonable care to
protect the employee from contracting any industrial disease while at work :

The Factories Act, 1948 was paxsed to pr0v1de health safety, welfare and other aspects of
workers in factories. :

Safety Measures : In any factory some fencing has to be provided for the moving part of the
machine. Likewise, fly wheels connected to the prime mover, head race and tallrace of every
water-turbine has to be enclosed with a fencmg

Every part of an electnc generator, motor or rotary convertor transmission machmely and any -
\ dangelous part of any other machinery are to be fenced. (Section 21)

Machmery\whlch does not require to be libricated while in motion, should be encased.

All floors, steps, stairs, passages and gaﬁgways shall be of sound construction and properly
maintained shall be prov1ded with hand rails. No person should be allowed to carry excessive
weights. g '

The process which involves a risk of injury to the eyes from particulars or fragméuts thrown off .
in the course of the process, or it involves risk to the eyes by reason of exposure of excessive
-light, the worker should be provided with suitable goggles or effective screens. (Sectlon 35).

No person should be aIlowed to enter into a closed or confined p]ace: where thee is any gas, fume,

vapour or dust is likely to be present to such an extend as to involve risk to the person. If a person -

has to work in such a place, he has to wear suitable breathing apparatus and a belt securely attached

* to arope, the free end of which is held by a person outside the confined place. Sufficient precautions
are to be taken i‘egardin g the use of portable electric light. Incase  of explosive or inflammable
dust, gas etc., the areas of grinding should be closed and the place must be kept free from-du_st.'
naked light must be avoided in the grinding place. (Sections 36 & 37).
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Fire : In the event of fire, safe médns of escape for all pers'ous' should be provided. Firs
extinguishers should be provided at a place where any person can reach and operate the
‘extinguisher. (Section 38).

Unsafe Buildings : In any factory, a building or machinery or palt of a building is likely to
cause imminent danger to human life or safety, the Inspector may serve a hotice on the occupier
or owner of the factory, pass an order proh1b1t1ng its use until it has been repalred or altered.
(Section 40 and 40-A),

Guarding_against carelessness and indifference on the part of emplovees.. (Section 11) :
The employer has to take precautions to guard against the employees’ pwin carelessness and
indifference. He has to regard the possibility of slips, errors of judgment and momentary
forgetfulness to which any ordinary employee is subject to. He is not bound to take safety
precautions against foolhardiness on the part of the workman. In case of work with machinery,
where inherent dangers are involved, precautions against slips and fomgetfulness will have to be
. taken care of. '

In case of skilled and experienced workers, the employer may leave the safety precautions to
therm. But in the case of young persons, the employer need to take more caution,

It is the duty of the employee to report (o the employer about defects-in their tools, which
appear in the course of their use. It is obligatory on the part of the worker to use all the safety
appliances provided by the employer He should not misuse the appliance and cause harm
either to him or anybody. (Section 87-A).

Ordinary Risks of Service : In some industries, the operations involve unavoidable and inherent
risk, in which case the employer cannot teasonably be expected to protect his employees But
if an operation involves a real, serious and unnecessary risk, or where it is causing some danger
to the general public in the vicinity, he may otder the employer of the factory not to employ any
person in the operation. Even if he has to employ some persons, he has to see that a minimum
number of persons are employed on that job. He may further order to take extra precautions to
avoid the accidents. By virtue of this order if any person's employment is affected, his wages

and other benefits are protected and it is the duty of the employer to find an alternate job for
affected workman.

Health (Section 11) and Welfare Measures : Every factory is to be kept clean and free from

efflucia arising from any drain, privy or other nuisance. The work places are expected to be

kept clean, and dirt is to be removed from stair cases and passages. The garbage from all parts

of the work should be d1sposed off in a suitable manner. The floor of the work place should be -
cleaned atleast once in a day; and where it is necessary, it should be disinfected.

The wet floor should be drained effectively and maintained. The walls, pattitions, all ceilingi‘;
or tops of rooms, sides of passages and stair cases are to be painted and maintained clean,
Similarly doors and windows are to be painted periodically.

Adequate ventilation should be provided for circulation fresh air. For the constructlon of the
walls and roofs should be made up of such material which keeps the temperature as low- as
practicable.

If the operations in an industry emit heat and high temperatures, adequate measures are to be
taken to protect the workers therefrom. ’

The rooms should be spﬁcious enough to accommodate the workers. No room should be
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overcrowded, -

Drinking Water : In all factories, arrangements should be made for dnnklng water at surtable
points. -

Adequate number of latrmes urinals and wash places shou]d be provided at convenient places
 for male and female persons separately. Sufficient number of spittoons should be provided at
convenient places and are hygienically kept.

First Aid boxes or cup boards eqmpped with the prescrrbed contents should be kept at all
accessible places. :

* Canteens : Where more than 250 workets are working, one or more canteens should be provided
with certain prescribed standards. There should be a rnanagrng committee, and the workers
should have membership in those committees, to manage these canteens.

In every factory wherein more than one hundred and fifty workers are working, suitable shelters
or rest rooms and a suitable lunch room, with prov1s1on for drinking water, where workers can
eat their food, should be provrded

- These tooms should be prOperly ventllated There should be sufflcrent accommodation for all
workers. : '

Working Hours (Section 51) :An employer can extraet work 'f'rom aworker only for48 hours in
a week. A worker is entitled to a weekly holiday (one full day). The holiday heed not be on a -
Sunday, but any of the three days proceeding or following it. (Section 52).

If a worker has to forego his weekly holiday, he w1ll be compensated within a wonth, with a
compensatory hohday (Sectlon 53).

A worker need not work for more than 9 hours on'a working day After five bours of continuous
' .work he should take rest for atleast half an hour. (Sections 54 and 59).

The working hours and rest intervals should not be spread over more than 10 1/2 hours in a day.
(Section 56). :

~ Leave with Wages ; A worker who worked for 240 days or more is entitled to leave with wages
for a specified number of days. An adult is entitled to one day for every twenty days of work
performed in the previous calender year. '

A child is entitled to one ddy for every ﬁfteen days of work performed by him durmg previous
- calender year. -

Enforcement Authority : The State Government may by a notification in the' official Gazette
appotrit an Inspector and assign-to him a specific areas of jurisdiction.

The State Government appoints Chief Inspector for the entire State. It may appointAdditional
Chief Inspectors, Joint Chiéf Inspectors and Deputy Chief Inspectors to assist the Chief Inspector

All these officers, in add1t1on to assisting the Chief Inspector, shall exercise the powers of an.
Inspector through out the State

A person who has got an interest in any of the factories or in any process of busmess carried in
the factories, or who is holdrng an office in any of the factories, is not ehgrble to be appomted
as a Chief Inspector or any of his subordmates ’

' Powers of the Inspectors : Within. hts Iocal limits, the Inspector may enter (with some persons
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who are in the Government service to assist him) any plaéb'which is used, or he has la reason to-

believed that it is being used, as factory. He may examine the premises, plant, machinery,

~ articles or substarice. He may enquire into the occurrence of any accident. He can mqmre into
* the nature of the injury, whether it is a bodlly injury, dlsablhty or otherwise.

3. 8 SUMMARY :

. As per the provisions of the Constitution, the Government passed several enactments to ensure
Minimum Wages, Equal Remuneration to.Women, Provident Fund, to Insure Labouir against
Sickness, to provide compensation to injured or killed workers, and to impose an gbligation on
managements to provide safe and secure premises to workmen at work places These Laws

.give rise to several rights to workers including women, whlch can be enforced through the

~ enforcing machinery provided by these enactments.

59. GLOSSARY :

| ProvidentFund - - = A terminal beneflt for employees who do not. have_ _
' ' ‘pension scheme

g )

. Liability B - = Obligation/Duty
Dependents ' = Persons depénding on the employee for living
5. 10 REFERENCES

" 1.~ Dearness Allowance mcludes cash value of food concessmns allowed to the emplovec

Retammg Allowance i that which is payable to the ernployee durmg any penod in which
the establishment is not korking for retammg hlS services. '

RE-A B RECOMMENDED BOOKS o
i. “Labour and Industiial Laws" by S N. Misra, Central Law Publications; 1955 Ed.’
2. "Labour and Industrial Law" by S.M. Chaturvedl Central Law Agency - 1991
| 3. a) Employers’ State Insurance Act, 1948
b) Equal Remuneratlon Act, 1948
¢) Factories Act, 1948

d) Employees' Provident Funds ‘and Miscellaneous Provisions Act, 1952
©) Minimum Wages Act, 1948 |
f) Workmen's Comoensatlon Act, 1948

5. 12 MODEL EXAMINATION QUESTION

1. Answer the following questions in 30 lines each

1. "Minimum Wages are fixed in any one of the four ways". What are those four wa.)‘fs by'
which the minimum wages are fixed? ‘What is the procedure followed to fix minjimum
rate of wages under Section 5 of the Minimum Wages Act?

66




2.

What is the composition of the Central Advrsory Board under Minimum Wages Act?

~ Whatare its functions?

II. Answer the followmg questron ins 15 lines eaeh

10.

1.

a) Normal working day

b)  Overtime wages;
c) Powers of an Inspector under Minimum Wages Act; _ _ _
d) Authortty who can hear complalnts regardln g clalms under M1n1murn Wages Act.

What are the functions of the Advrsory Board under Equal Remuneratlon Act? -

: What is the composition and functions of Central Board and State Boards under Prov1dent o

Fund Act?

. What is the mode of cont_ribution under Provident Fund Scheme?

Write short notes on RIS
a) Employ'ee's' Family Pension Scheme ’
b} Employees' Deposrt Linked Insurance Scheme

¢) Withdraws from Provident Fund

~d) Nominee under Provident Fund -

‘What is the composition of the Employees State Tnsurance Corporatron‘?

What are the benefits ava.llable for the msured persons under Employees State Insurance
Act?

What are cond1t1ons and rules that are to be followed to get the benefit?

Who are the dependents that claim eompensatron in case of death of a workman under

 Employees' Compensation Act'?

Who are the workmen who can ¢laim under the Ernployees CornpensatronAct? And who
cannot claim under the Act?-
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UNIT-6: SPECIAL PROVISIONS FOR
_WOMEN

~ Contents :

6.0. Objectives
6.1. Introduction
. 6.2, Reasons for Prc;téctive Piscrimination
6.3. Special Provision for Women
6.3.1 . Maternity Benefits
6.3.2. Procedure for claiming the maternity Benefi
633 Nursing Breaks | N
6.3.4. Dismissed During Absence of pregnancy.
6.3.5. Emforcement Machinefy Inspectors
6.4. Safety megsurers for women workm g ina Factory -
6.5. Specnal Pr0v1s1on for Chlldren
6.5.1. Enforcement Auth_onty- |
- 6.6. Suminary | '
.6.7.  Glossary
6.8. . References
6.9. Recommended Books’

6.10. Model Examination Questions =~

6.0. OBJECTIVES :

After going through this unit, you will-be able to :

*  appreciate the reasons for protective discrimination in favour of women

*  discuss the special provisions for women in Indian Law.

6.1. INTRODUCTION :

In the previous unit, we discussed about the equal employment opportunities for men and
women. The Constitution prohibits discrimination on the basis of sex, religion, race etc. Butit*
makes an exception to this rule and provides for special protecltion'for some oppressed sections
of the society. Women come under this category.' In this unit 2, we are going to discuss about
those special provisions, and the reasons for providing special protection to women.
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6.2. REASONS FOR PROTECTIVE DISCRIMINATION :

Article 14 of the Indian Constitution guaranlécs eqtal treatment before law and equal pr_oteciion _

“under law and article 15 prohibits discrimination on the ground of sex, besides religion, race, =

caste, or place of birth, Further, Article 15(3) gives power to make special provision in favour
of women and children. Article 16 guarantees equal opportunity for all citizens in matters
relating to employment to any office under the State. Article 16(2) prohibits any discrimination
~on the ground of sex, in addition to religion, race, caste and’ place of birth. '

Whenever there is an attempt to make any spécial provision for women under Article [5(3)
there is a hue and cry from all corners of the society, saying that it contravenes the provisions
of Article 14, 15 and 16. Many a time the validity of the provision is questioned. It is
challenged on the grounds of equality. Making a special provision under Article 15(3) means
granting special or protective treatment to women. In this lesson, we shall note the reasons
_ 'why women deserve a certain favourable treatment, and how discrimination in their favour is
justified. o '
For centuries women did.suffer disadvantages as compared to men. Women all over the world
were treated as inferior to men. The woman found herself in a state of bondage to some man'.
It was partly because of the weaker muscle strength as compared to a man. The law also treated
women as inferior and denied certain ri ghts to them. Married ‘women in England did not have
control ‘over their properties prior to the passing of the Méﬁ_‘ied Women's Property Act, 1882.
Till 1928, the women were denied the right to vote for Parliamentary elections. It was felt that
the women'’s proper place was home, and her role in life was that of wife and mother

The factors which contributed to this image of women were religion, separation between home
and work-place in the post Industrial Revolution in Britain, women's inability to control their -

own fertility, and finally paternalism. -

For centuries men controlled religion and only men were religious leaders. This enabled them
to develop doctrines adverse to women. They created a bias against women. They indirectly
suggested to women right from childhood that they were not capable of leadership. Prof. Mary
E Becker” feels that the "Bill of Rights" in the United States did not do anything to rectify this
wrong notion. The First Ameéndment's religious clause beings thus : “"Congress shall make no
law respecting an establishment of religion, or prohibitin g the free exercise thereof". By virtue
of non-intervention in religious matters, the State allowed a free play to religious leaders in
p.ropagating and promoting ideas adverse to women, placing her in an inferior position in society.
‘They continue to take a subordinate position. Many religious groups even today do not accept
women ministers. ' -

The second factor which made women inferior to men is that, in the post Industrial Revolution
period, women in the west had to work outside their homes for economic reasous. But the law
ignored the special position-of women and treated man and woman alike.The work place was
geé_red. to the needs of the man (who did not have any domestic responsibilities). And at the
same time, in the public sphere, she was given an inferior position. It was man that-was treated
as the bread-winner of the family and little value was attached to the woman's contribution in
serving the household. It completely i gnored her role as a wife and mother in the family. This
situation put many women in a disadvantageous position to compete with men. '

Women who were forced to take up jobs for economic reasons were given only part-time or
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temporary jobs. The employer used to dismiss a pregnant employee dunng advanced pregnancy
- orimmediately after child birth because of her inability to work during that period. After child -
birth again the women were forced to take up either a part-time _|0b or home-work to take care

" of the child. There was no continuity in the employn*ent and hence there Wwas 10 security in _]()b

nor pensionary benefits for women.

" Birth control measures were not in vogue and sometimes religion came in the.way of birth-

.control. This situation forced her to confine herself to home most of the time. When she
worked outside she was forced to work as hard as man.

- The fourth factor which projected woman as inferior, accor_d_ing to feminists like Anne E Morris
and Susan M.Nott® was paternalism’ - Paternalism odginated in the nineteenth century and still
' connnues today and is one of the reasons for women's subordination. In the supposed best
interests of woinen, law assigned women a restricted role in socnety

To lllustrate, in nineteenth century, under patemahsm, seven woren were denied entry into a
medical school. Lord Neaves in his Judgment inJex - Blaké vs. Senatus of Edinburgh University’
stated that though the powers and susceptibilities of women were as noble as those of men, they
did not have the same power of intense labour that men were endowed w1th He did not want
" young women to be subjected to severe and incessant work. He demed the seven young wormen
the right to attend the medical school.

In the Indian context, the patemalist-ic attitude of Manu exémpted women from serious learning
of vedas and responsibilities of the society or State. Subsequent commentators and law-makers
reduced her to the level of a chattel. The British administrators adopted the pohcy of non-_
mterference m rellglous matters.

6.3._ SPECIAL PROVISION FOR WOMEN
6.3_.1 Matermty Benefits :

Biologically, the woman has (o bear children, and nurse them in has eariy stages. Ii'is the
responsibility of the society to see that all care and protection is givén to her durihg pregnancy
and after t_he'lﬁirth of the child. To take care of the children, women were forced (o confine
themselves to their households.” Employers were reluctant to give them any permanent job,
because they did not want to take ‘the risk of absence caused by pregnancy®’. They either
rejected women at recruitment stage or they dismissed them from service at the time of pregnancy.
This situation, forced women to either confine themselves to their households or to take u
part—tlme jobs. This situation prevented them from partlclpatm g and extractmg the maximum
benefit out of the labour market.

Al civiliscd societies realised that discriminating against women on these lines was not fair
Pregnancy is not a disability but one of natiral consequences of married life. Any re'striction
made on the ground of pregnancy maybe considered to be arbitrary - and, v101at1ve of the
fundamental rights - the right of equahty and right to life,

. The attitude of the soc1ety changed anid instead of discriminating agamst them on the.ground of
pregnancy, the law (all over the world) has given them a spcc1al right and benefit - a right to
maternity Jeave and to receive medical benefit during their pregnancy and child Birth. This .~

- prevented the employers from dismissing their pregnant employees. It enabled women to return
to their job after child birth. | - -
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'In.our'Countr).r, _.th'.e Matemnity Benefit Act was passed in the year 1961. "Un_de'i"t'his Act, a
© pregnant woman is entitled to the payment of haternity benefits such as medical expenses for
arite-natal (previous to delivety) and post-natal (after delivering the baby) care. She is entitled
- to statdtory maternity pay (wages during her dbsence) (Section 5). . )
~ To qualify herself for these benefits, she must ha_ve béen in continuous émp]'o_yment with the
employer for a period of eighty days during the last twelve months preceding the date of her
~ expected delivery. In other words, a woman who works continously for 80 days in a year
prior to child birth, is entitled to these benefits. -
She is entitled to twelve weeks of materhity leave. She is free to ziv_étil this leave six weeks prior
taher expected date of delivery - and six weeks immediately after the day of delivery. All these
twelve weeks she is entitled to average daily wages. ' '
~ The miode of calculatiiig the wages is as follows :
The pregnant wornen is éntit}e‘d to an average daily wdge. The avetage dai ly wage is equi{ralent
to the average wage earned in three months preceding hier ﬁoin g on maternity leave. (Fore.g., .
if she had carned Rs. 900/- in the last three months pre‘cec}l
per day would be approximately Rs. 10/-) (Section 3.
Materriity benefit is to be calculated only for the actual working days in a week. Wageless
holidays are to be excluded. _ o C
The law takes care of the woman who returns for her work after delivery. In the event of death
of the woman during pregnancy or aftet child _birth, the farily gets the benefit, she would have
got if she had not died. The benefit shall be payable for the days upto her death (the day of
death is included). : . -

However, if the womar leaves behind her child after death, either during the delivery or

immediately after delivery (i.e., during the matetnity leave period), the employer is liable to

pay for the entire leave period. | _
In case where the child also dies after some days after mother's death, the employer shall have
t0 pay upto the day of death of the child {the day of death is inclusive in both the cases).

" In the factories and establishments covered by the Employees State Insurance Act, 1946, the
employees are entitled to medical benefits under that Act. The pregriant woman workers are’
eniitled to claim maternity benefit under Section 50 of that Act.

“The women who are not eligible to claim under that Act are entitied to claim under Maternity -

Benefit Act.

6,3.2. J‘ _P-rocedtire for Claiming The Maternit— Denent :

Section 6 of the Matemity Benefit Act gives the procedure to be followed for claiming the
benefit. The pregnant woinan worker shotld give notice in writing iii a specified form to her
employer. Under English Law, she is required to give this notice at least 21 days before she
“goes on leave. Under our Law, she can send this claim notice even after the birth of the child.

In the notice, she should state that she is entitled to maternity benefit. She may also claim any
other benefit which she is entitled to besides maternity benefit. ' :

She'can receive the amount personally or shie may nominate any other person who can receive
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such amount on her behalf. She has to prove the pregnancy, undertakmg not to work anywhere
and specify the required leave period.

On receipt of such notice and the certificate, the employer shall perrmt her to absent herself
from the work and pay some advance also. -

The employer shall have to pay a medical bonus of two hundred and fifty rupees towards pre:—
natal and post-natal care. (Section 8). When the woman delivers a child, she has to send a
certificate of proof of the delivery of a child. On receiving such proof, the employer shall pay
the remaining amount of money within 48 hours of delivery of a child,

However, failure to give notice shall not dis-entitle the woman from getting the benefit. She
_may give notice to the Inspector at a later date; and the Inspector can order the payment of the
benefit within a specified period. : ' ' '

If a woman who is entitled for maternity benefit dies before receiving such amount, the amount
will be paid to the nominee, or her legal representatives. (Section. 7). The Act takes care not
only of the normal pregnancy and delivery but also the cases of miscarriage. She is entitled to
. leave with wages for a period of six weeks. The leave period starts on the day following the
' miscarriage. '

Section 10 of the Act takes care of women suffering from any illness arising out of pregnancy,
delivery, premature birth of a child etc. In these cases, she is entitléd to an additibnal period of
leave for one month, in addition to the allowed 12 weeks. She is entltled 1o wages also for this
additional one month of leave, '

6._3.3-. Nursing Breaks

- After the child's birth, when the woman returns t6 her job, she is allowed to take two breaks
during the course of her duty in addition to the rest intervals. She is allowed these intervals to
nurse the child. These intervals she can avail till. the child attams the age of f1fteen months
(Sec. 11) “o _

6.3.4. Dismissal During Absence for Pregnancy

The purpose of this Act is to provide a right to the pregnant woman not to be unfairly dismissed
by her employer, for the reason of her being pregnant. In the case Air India vs. Nargesh Meerza'
the air hostess challenged the regulation of the Indian Airlines and Air India Corporation, which
provnded for the termination of the services of the air hostesses on first pregnancy. The Air
India Corporatlon contended that pregnant women cannot discharge the duties of att air hostess
" efficiently as they are likely to develop air sickness in the early stages of pregnancy itself. The
Court held that pregnancy is not any disability - and if any woman:develops such sickness in
the early. stages, the Corporation should give 16 months maternity leave to her, instead of 12
weeks. The Court found that after utilising her services for four years, termmatmg a'woman on
- her first pregnancy amounts toa cruel act and is arbltra:y

If a pregnant woman is dismissed or discharged, for reasons other than pregnancy, the woman
“is entitled to matemlty benefits and medleal bonus (Sec. 12)

If a woman is dm/mssed or dlscharged from service during her pregnancy or during her matermty'
leave period fof reasons of gross misconduct; the employer may communicate 1t to her by a
written order. Such a womman is not entltled to any matemity benefits.




A woman who is deprived of any maternity benefit or discharged or dismissed on account of
her absence (during the maternity leave period), may appeal to the appropriate authority ie.,
the Inspector. She has to appeal within sixty days of receiving order of deprivation of maternity
benefit or dismissal. '

Under Section 4 of the Act, a pregnant woman may make a request to her employer to exempt
her from doing any arduous job - or a job which involves long hours of standing. She can also
ask for an exemption from doing any job which interferes with her pregnancy or normal
development of the foetus. She can stay away from jobs which are likely to cause miscarriage
or adverse effect on her health. She can avail this facility for one month prior to the maternity
ieave period, i.e., six weeks before the expected date of delivery, '

A woman cannot be compelled to work in any establishment during the six weeks immediately
following the day of her delivery or her miscarriage.

Availing the facilities of exemption from arduous jobs and nursing breaks, do not affect her
wages. The employer cannot reduce her wages on account of her not doing her normal amount
of work (Sec. 13).

6.3.5. Enforcement Machinery Inspectors 4

The appropriate Government may appoint officers as Inspectors to enforce the Act (Sec. 14).
The Inspectors may enter any premises where the women employees are employed. They may
take the assistance of any Jocal or public authority as they think fit during the inspection.

The Inspector may examine any cegister of record and notices, which are required to be exhibited
by or under this Act. ’

The Inspector on receiving any complaint regarding the deprival of the maternity benéﬁts, or
unfair dismissal, may make an inquiry.

If an employee is not satisfied with the decision of the Inspector, she may appeal it to the
appropriate authority, within thirty days of the communication of such order {Sec. 13).

The abstracts of this Act are exhibited at a conspicuous place by the employer in every part of
the establishment in which women are employed.

The employer who acts in contravention of the provisions of this Act is punishable with
imprisonment for not less than three months and with a fine not less than two thousand rupees.

6.4. SAFETY MEASURES FOR WOMEN WORKING IN A
FACTORY :

It is the duty of the employer (o ensure safety of his employees. The Factories Act requtres him
to take reasonable care to protect his employees from unnecessary risk of injury. These aspects
were discussed in detail in Unit-1.7.

In addition to these general safety measures, the factories Act, 1948 provides for some special -
safety measures for women and children.

Under the Factories Act, no adult worker is required or allowed to work for more than nine
hours a day. However, he may take the work for more thar 9 hours in some cxceptional cases
under Section 54. But this exemption cannot be applied in the case of women workers

(Sec. 66).
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A woman worker's working hours are fixed at 8 hours between 6 A.M. and 7PM.  Tn some
factories these timings can be marginally relaxed, but in no case beyond 10 PM. She should
not be asked to work between 10 PM. and 5 A.M.

Where a woman is working in a shift system, the change in the shift can be made only in the
week end. During the week there should not be any change in the shift.

In some factories where fish curing or fish canning js carried out, the empfoyer can obtain the
permission of the Inspector of Factories, to employ women workers beyond 10 BM. to prevent
damage to the product or raw material. These rules can stay in force only three years at a time.

The Royal Commission on Labour in England recommended less hours of work for women
than. those prescribed for men. The Commission felt that women who have domestic duties to
perform, find long hours of work at work place, a greater strain. We in our leglsldtlon adopled
that recommendation. :

The State Government may prohibit or restrict the employment of women in a factory wherc

some dangerous operations are carricd on (Sec. 87(b)).

Sec. 22(2) prohibits employment of 4 woman in a factory, to clean, lubricate or adjust any part
of machinery while in motion. The employer has to take proper care about the adjacent moving
machinery where women and children are at work.

Sec. 27 prohibits employment of women in cotton pressing operation in a cotton factory. This
section, however, allows the employment of women at the cotton feed end. A partition wall
should be crected between the opener-end and feed-end. The height and extent of with is
decided by the Inspector.

Sec. 48 requires the provision of a Creche in every factory where thirty or more womer regular]y
work. The Creche is maintained to keep the children of women workers under 6
years of age.

These Creche rooms should be big enough to accommodate all the children of the women. The
rooms should be well ventilated and well furnished. There should be a facility for washing and
changing ol clothes of children. The rooms should be kept clean. In some factories the employer
may have to provide for free milk and refreshments for children. The nursing mothers of
children should be allowed to feed the children at necessary intervals.

Women workers should have separzitc bath-rooms, latrines and urinals. These places should be
kept clean. They should be at an easily accessible-place for the women workers.

In addition to these provisions Sec. 4 of the Maternity Benefit Act prohibits employment of
pregnant women in arduous jobs. The jobs which are likely to cause any danger either to the
pregnant woman or hampers the healthy development of are prohibited by this section. The
Act also provides for payment of full wages for pregnant women who are exempted from
arduous jobs.

At one time in England a number of statutes were passed for the protection of women workers.
‘They were not allowed to get near a stationary machine while any other part of the machine
was moving (Pearson vs. Belgian Mills Co., (1896) 1.Q.B. 244.

The Sex Discrimination Acts of 1975 and 1986, brought a reiarkable change in the industrial
scene of England. The Feminists viewed that such protection of female employees amounts
discrimination. The restriction on the access to the machines and other tasks may hamper their

74




opportunities for promotion. All these protection laws have been repealed and the Equal
Treatment Directive, made it possible for the women to perform all tasks which were not open
to them earlier'. Only the provisions dealing with those risks associated with pregnancy, child-
birth and risks which are peculiar to women are retained.

6.5. SPECIAL PROVISION FOR CHILDREN :

For the purpose of the law of employment the child means a person who has not completed his/
her fourteenth year of age'. Poverty drives a person to send his/her child to work. Sometimes
the parent or guardian will receive payment in terms of money or some benefit. Such agreemernt
enables the employer to use the services of the child in any form of employment. Tn 1933, an
Act? was passed to put an end to this evil practice.

Desplte the passing of this Act, exploitation of children continue in industries and mines. [Cis .
not uncommon for an employer to engage a child in arduous jobs. More often than not the
child is asked to do an adult's work and is paid much less that the adult’s wage.

Thus the employer wants to reduce his cost by employing children at a lower wages. The
parent or guardian cannot resist it as they are not in a position” Glthel’ to fight the employer or to
feed the child without sending him to work.

Government all over the world took it upon themselves, to eradicate the evil of child exploitation.
As a result, many countries imposed certain restrictions on the employment of child labour

The Indian Constitution prohibits employment of children below the age of fourteen yeurs in
any industry, mine or in any hazardous job (Art. 24). Article 39(f) directs the States to adopt
policies designed to protect children from exploitation, It also suggests that the States should
create opportunities, and provide facilities for children to grow up in a healthy manner. They '
should create a free atmosphere for the child to live-in dignity. It is the intention of the
Constitution to protect the child during childheod and help him to develop into a healthy youth.

Ina country like ours, poverty forces the parents to send their children to work even at a tender
age. In pursuance of the provisions of Art. 24 of the Constitution, the Child Labour (Prohibition
and Regulation) Act was passed in 1986, .

The purpose of this Act is to ban the employment of children under the age of fourteen years in -
hazardous jobs. It specifies in its Schedule Part-A the occupations in which children are
prohibited from being employed.

According to the Act, Part-A contains the following occupations :-
1) Transport of passengers, goods or mails by railways:
2)  Cinder picking, clearing of an ash pit or .building operatidn in the ratlway premises;

3)  Work in acatering establishment at a railway station, involving the movement of a vendor:
or any other employee of the estdbhshment from one platform to another =7 into or out of a
. moving train. '

4)  Work relating to construction of a railway station or with any other work where such work
is done in close proximity to or between the railway lines:

5) Port authonty within the limits of any port;

u&.ah-‘
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Part - B of the Schedule contains the harmful (for children) processes of work shops. Following
are the processes :-

13 Bidi making;

2} Carpet weaving;

3) - Cement manufacturing, .including bagging of cement;
4)  Cloth printing, dyeing and weaving;

5)  Manufacture of matches, explosives and fire works;
6)  Mica-cutting and splittering;

7)  Shellac manufacturing;

8}  Soap manufacturing;

9) Tanningl;

10) Wool Cleaning;

11} Building and Construction Industry;

In addition to these occupations or processes, the Central Government can amend and add any
other occupation or process to the Schedute (Sec 4). Thus the process of building and construction
industry (11th item in Part-B) was added to the schedule at the suggestion of the Supreme
Court in the Asiad Case 3. '

As has been already mentioned, the economic conditions of this country do not allow cither the .
parents or the Government to keep children away from employment. Hence the Govermment
allows employment of children in certain industries, which are not included in the Schedule.
However, Part [11 of the Act, regulates the conditions of work, and deals with the treatment of
the child labourer in the industry.

Sec. 7 of this Act specifies the working hours of the children. The employer should see that
child does not work more than six (6} hours in d day. At a streich the child shouid not be
allowed to work for more than three (3) hours, Aflter 3 hours of work the child should get one
hour rest. The total working hours includes rest hours and the waiting time for work on any
day. ' '

No child is permitted to work between 7 PM. and 8 A.M. And a child cannot be asked to take
up ‘overtime' work load.

On any particular day, a child should be allowed to work at only one establishment. He should
not be allowed to take up work at 2 or mote establishments on a day.

A child is entitled weekly a whole day holiday. The day should be specified and exhibited on
a notice board. The employer should display these notice boards at conspicuous places. The
day on which the child can take a holiday, cannot be altered more than once in three months
{Sec. 8). ' '

The employer is required to send a notice to the Inspector giving details of the occupation, or
processes in which the children are employed. He has to give details regarding the age and
_health conditions of the child employees (Sec. 9). :
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The employer has to maintain a register shawin g the following particulars :-

a) name and date of birth of the child employee; | .

b)  hours and periods of work of any child and the intervals of rest to which he is entitied,
¢)  the nature of work of any such child, and ; _ |

d) any other particulars as may be prescribed by the appropriate authority,

The Act also prescribes the health and safety measures that are to be taken in the factories
where children are cmployed. They are more or less the same as prescribed in Factories Act.
These measures are discussed in Unit-1, in detail.

In addition to the above conditions the Factories Act made some more special provisions for
children.

Sec. 67 of the Factories Act, imposes a duty on the employer to ascertain the age of the children.

-In the absence of an authentic or reliable document, he has to seek the help of the authorised. -
medical practitioner to ascertain the age of the child. He cannot rcly on the statement of the
applicant alone (in this case the child labourer himself).

While Child Labourer (Prohibition and Regulation) Act allows 6 hours of work in a day, the
Factories Act prescribes only 4 & 1/2 hours of work per day. Under that Act, child is aliowed
to work for only two shifts, '

Sec. 69 of the Factories Act, requires a physical fitness certificate from an authorised Civil
Surgcon. The certificate is given only if the Surgeon is satisfied that the child has completed
his tourteenth year, and he is fit for a full day's work in a factory. He has to indicate in that
certificate, whether the child is fit to take up a particular job in that factory,

This medical cxamination will have to be done every twelve months. If the child is fit enough
he can renew the certificate. If he feels that the child is not fit enou gh to take up the employment,
he should state reasons for not giving the certificate.

The fees for this certificate is paid by the employer and not recoverable from the child's wages.

Sec 22(2) and 23 of the Factories Act, prohibits the employment of young persons, for clearing,
lubricating or adjust any part of the moving machinery. Care has to be taken by the employer
that the child does not work with machinery which is adjacent to moving machines.

When an young person is employed near a dangerous machine, the employer will have to
ensure that the child received proper training to work near the machinery. Or he should be pat
under the supervision of a person who has through knowledge and experience to handle the
machine (Scc. 23).

1f a child has to work with such dangerous machines, care will have to be taken regarding the
work of the pullies and belts. A gear control should be there to prevent the belt from creeping
‘back on to the fast pulley.

In every work room a device to cut off power should be installed to meet emergencies (Sec.24).

Sec. 27 of the Factories Act, prohibits children to work in the cotton pressing operations,
especially at the cotton opener end. Sometimes the Inspector of Factories may allow the children
to work at the feed-end of the cotton pressing factory.




6.5.1. Enforcement Authority :

‘The appropriate Government may appoint Inspectors to ensure the implementation of this Child
Labour (Prohibition and Regulation) Act. An Inspector can enter the premises of any factory,
inspect the registers, enquire or question anybody regarding the facilities provided for the child
* labourer, inspect whether the children are made to work during the prescribed hours of work,
and the wages are paid properly. |

The Andhra Pradesh, shops and Establishments Act, 1988 prohibits child's work in any
establishment (Sec. 20). According to this Act, establishment means Shop, Restaurant, Eating
House, Residesitial Hotel, Lodging House, Theatre or any place of Public Amusement or
Entertainment or A Commerc1a1 Establishment (Sec. 2 (10)).

The Act also clarified what is commermal establlshment in Sec. 2(5). It is an establishment
which carries trade, business, profession or any work in connecnon with or incidental or ancillary
to any such trade, business or profession,

-~ -aclerical department of a factory or industrial undertaking

a commercial or trading or banking or insurance establishment

an establishment which is under the management and control of the cooperative society

—  anestablishment of a factory or industrial undertaklng which fails ontside the scope of the
Factories Act, 1948

—  any other establishment which the Government may declare to be a commerc1a1
establishment for the purposes of (Shops and Establishment) the Act.

—  itdoes not include a shop

—  and Sec. 2(ii) and (5) By virtue df sec. 20, of the A P, Shops and Establishment Act, 1988,
Child Labour is completely prohibited in Andhra Pradesh.

This prohibition of ch11d labour and regulation of working hours and conditions of work do not
apply 1o : '
a) . afamily business, where the members of a family are involved

b)  toany vocational and technical training institutes run by the Government

6.6. - SUMMARY :

The Indian Constitution guarantees equal opportunities to all, irrespective of sex, race, religion

etc. But he law has to give special protection to women under Article 15{3), as for centuries,

they were not given the opportunity to enjoy the benefit of participation in the labour market.

They were discriminated against on the basis of sex and child bearing potential. Pregnancy

was considered to be a disability. To counter this prejudice, the Constitution gave women

certain extra benefits and faciliated the passing of the Maternity Benefits Act, 1961. The

Constitution gives special treatment to women taking 1nt0 account her biological function and.
sotial position.

The law did not ignore her domestic responsibilitiés as wife and mother; hence it adjusted the
wojking hours at work place, to enable her to take care of the home and at the same time
perform her duties efficiently at the work place. The Factories Act, 1948 provides for these,
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and other facilities to women.

Like women, children are also vulnerable to exploitation. Hence the Child Labour (Prohibition

and Regulation) Act was passcd. The Government regulated the workmg conditions of the
~ children 1n factories. '

67. GLOSSARY :

Maternity Benefit . = bcnefits‘provided-by law meant for women during the
' period of pregnancy and after child-bisth.

Paternalism ' = domination of father in the family system

hazardous jobs = work places involving life risk.
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6.10. MODEL EXAMINATION QUESTIONS :

[. Answer the following questions in 30 lines each.

1.

Ll

5.

Give reasons, why women deserve for special rights under Article :5(3)7

Examine the provisions of the Maternity Benefit Act of 1981, in respect of working women?
Explain the procedure for claiming the Maternity Benefit as laid down in Section 6 of the
Matemnity Benefit Act?

Discuss whether a woman can be dismissed from service during her pregnancy in the light
of the case AIR INDIA vs. NAGESH MEERZA?

What was the role of the Inspectors in the employment of the Maternity Benefit Act?

II. Answer the following questions in 13 lines each.

(1) What are the safety measures taken by the Government in respect of women workers
employed in-a Factory?

{2y Working conditions of child labour in factories or industries?
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UNIT-7: INDIAN PENAL CODE : OFFENCES
RELATING TO WOMEN
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7.0. OBJECTIVES :

After going through this unit, you will be able to

*  bring about the status of women in Criminal Law in general,

*  highlight various provisions giving special protection to women under Penal Laws.

*  -analyze specific offences relating to women.

7.1. INTRODUCTION :

Human being is gregarious and the growth of civilization taught them living in a society. This
did not detract them from their quest of seeking security of his life, limb and property. Thus the
primary purpose of the state has become the maintenance of peace and public order, the infraction
or violation of which is made punishable thiough the instrumentalities of law. These violations
are classified into civil wrongs and criminal wrongs. Wrongs are rights violated and civil
-wrongs are those wrongs which when committed give rise to-the liability to pay. damages or
compensation. Whereas, the remedy for committing a crime is by way of punishing the
wrongdoer. The law concerning the crimes and their punishments is criminal law. The general
meaning of the word crime is any violation of law which is punishable by th: state or nation -
because of its effect on the public. Thus, a crime may be defined as a result of human conduct
which the penal policy of the state seeks to prevent or any form of hnman conduct which is
forbidden by law under pain of punishment. The fundamental principle of penal Liability is
* embodies in the maxim, 'Actus non facit reum risi mens sit rea;, the meaning of which is - ac
alone does not constitute an offence unless done with a guilty intent. Therefore, the intention
and the act both must concur to constitute a crime. '
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Penal Law does not discriminate woman in liability aspect, on the other hand it tries to protéct
women with reference to certain offences. For instance, in the case of adultery where both men
and women are the wrong-doers the women is not punishable even as a abetter However, the
object of penal law is always to punish the wrong-doer and not ameliorating the condition of a
victim Women often being a victim of crime is not suitably protected under various laws.
There are certain offences which are committed only against women, for instance, missing of
females rape, miscarriage, dowry deaths, cruelty, eve-teasing and the like. Women are beaten,
mutilated, burned, sexually abused and raped, and such violence is a major obstacle in the
development of women. These violent acts against women attack their dignity as human beings
and leave them vulnerable and fearful. Domestic violence like cruelty and harassment against
women keeps her away from participating in development projects and fear of sexual assault
like rape, eve-teasing prevents her from taking a job. Thus, v1olence agamst wornen deprives
society of their full participation in all aspects of development Hence the study of women and
criminal law is an essentlal requirement,

7.2. WOMEN AS A PARTY TO CRIME

Women as an abetter offender and victim of a Crlme in .eneral
under the Indian Penal Code :

Before proceeding to discuss the various offences and punishments, it is pertinent to note
something about the parties to a crime. Parties to the crime include the accused or offender, the
abetter or accomplice and obviously the victim. The word accused is not defmed inthe code. Tt
is derived from the word accusation. Accusation means, a charge that one has been guilty of a
crime. The person against whom the charge is made is the accused. Therefore, accused means
the person who is charged for v1olat1ng the law relating to human conduct. He is also cal]ed as
the offender. Generally, the participants in a crime are divided into two categories. Principles

of first degree, and prlnc1ples of second degree. A principle in first degree is the person who
' actually commits the offence. Who-ever aids or abets the actual commission of crime either at
the place where it.is committed or elsewhere is a principal of second degree for eg. abettem
The Indian Penal Code in very clear terms deflned who is an abetter, Accordlng to Section 108
LP.C., an abetter is a person who instigates or aids in the commission of an offence. He is also
considered as an accomplice. Accomplice is one concerned or 1nvolved with other in the
comrmission of a crime. '

A'victim is he or she whose right is violated or who has suffered injury resultant of fhe_act.

The Indian Penal Code does not show any difference of treatiment between men and women
accused. The same principles of liability apply. In criminal law men and women are treated
equally. However, there are certain provisions which tried {o protect women victims - for
instance (i) Sec. 304-B and Sec. 498-A lays down the presumption as to dowry deaths and

: cmelty on women to protect her from being harassed for dowry. (i) Secs. 376-A to 376-D

provides special protection from custodial rapes. (iii) Sec. 228 prohlblts publication of the
name of the rape victim, or the proceedlngs of the trial to safeguard the rape victim from bein g_'
- exposed to unnecessary adverse publicity. But there are very few provisions under the Criminal -
Procedure Code which provide special protectlon to the wornen accnsed.
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7.3. DOWRY CRIMES :

One of the buming problems of the day in the Hmdu Somety is the dowry demand and
- commmission of cruelty and atrocity by the husband and in-laws in the case when the woman
brings no or insufficient dowry. There are hundreds of thousands of cases of daughters in-law
whose plight and predicament in their in-law's homes,  high incidence of criminal assault, criminal
brutality and bride burning. One comes across eyery morning in the news papers reports of
dowry-deaths and criminal cruelty on women. Though the le gislature has enacted the Dowry
Prohibition Act, we could not prevent this totally. Few provisions have been inserted into the
Indian Penal Code also, regarding dowry deaths and cruelty on women, to prevent those
crimes; i1 addmon to the Dowry Prohibition Act. For effective understandmg of dowry deaths
one should have a clear idea about the offences of culpable homicide and murder. Hence, in
* this unit let us to dlscuss the general provisions relating to Homicide and Murdel; Dowry deaths
and cruelty by husband or his relatives.

7.3.1, General Provisions Relating to Murder in Indian Penal
Code :

Of all the offences under the Indian Penal Code homicide or murder is the most violent offence
for the rcason that it forcibly brings an end to tha very existence of a human being on earth.
Murder or Homicide means the killing of 2 human being by another human being. Killing can
be defined as causing death to an individual directly by anact or omission. But every death of
a human being is not criminal. Causing death is not punishable under justlflablc or excueable
homicides. Hence, homicides can be generally classified into lawful and unlawful homicides.

Homicides are Jawful when they are justifiable and excusable Examples for Justlﬁable homlc 1de%
are : (i) Where death is caused by mistake of fact or while doing a Justified act. (Secs. 76-79
IPC). (1) Where death is-caused while exerc1smg the R1ght of anate Defence of body or
- Property (Secs. 100 and 103 IPC).

Examples of Excusable homicide : Where death is caused by an insance or 1ntox1cated person
ete. (Secs. 80, 82, 84, 85 and 92 IPC) Similarly unlawful homicides can be classified into two
major heads, murder and man-slaughter (Culpable homicide). The distinction between these
two offences lies in the fact that in the former one kills another with preineditated malice
known as ‘malice afore thought”.: (Eg. A shoots z with the intention of killing him. Z dies in
consequence, A committed murder). The other is mere killing under other circumstances.
(Eg. causing death by negligence). These divisions of homicide can be shown in a tabular
form.

Homicide
Lawful : _ ' Unlawful
Justlflable Excusable ' Murder . Manslaughtel
Secs. 76-79  * Secs. 80, 82 ' Sec. 300 Secs. 299,
81,100and 84, 85 and - IPC 304-A, 305,
103 IPC 95IPC : - and 306 IPC
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7.3.1.1. Sculpable Homicide :

Culpable Homicide is the first unlawful homicide defined under Seotlon 299 IPC It is causing -
of death by doing an act- '

(1) ~'with the ﬁltentlon of causing death; :
(2) W1th the intention of causing such bodily i injury as is likely to cause death; and
3): w1th the knowledge that he is likely by such act to cause death.

Punishment for this offence is provided under Sec. 304 IPC and i it is either life i 1mpr1sonment or
imprisonment for ten years or fine or both. The word 'Act' in the definition includes comimission
as well as omission, The mental element referred to in Sec. 299 IPC is intention or knowledge.

The intention refers to either death itself, or bodily injury which i is hikely to cause death, where
as knowledge refers. to death itself. Therefore, three aspects in culpable homicide.

(1) anintention to cause death;
(2) an mtention to cause a dangerous injury; and

(3) knowledge that the death is llkely to happen
7.3.1.2. Murder :

‘'The offence of murder is- defined in Sec. 300 IPC. This section explains when the culpable
homicide amounts to "murder” and when it amounts to "Culpable homicide not amounting to
Murder”. Accordlng to this section, a culpable homicide amounts to "Murder" if it comes
within the scope of any of the following four clauses : '

Iy It the act by which death is caused is done with the intention of causing death; or

(2) If it is'done with the intention of causmg such bodily injury as the offender knows to be
likely to cause the death of the person to whom the harm is caused : :

(3) If it is done’ with the 1ntentlon of causing bodily injury to any person and the bodily injury
mtended to be mﬂlcted is sufficient i m'the ordmary course of nature to cause death; and

4y If the person comrmttmg the act knows that it is so 1mm1nently dangerous that it must in
all probability cause death or such bodily i 1n3ury as is likely to cause death or commits such act,
without any excuse for incurring the risk of causing death or such bodily injury aforesaid.

Therefore, causing death by conduct coupled with an intention to cause death is culpable
homicide amounting to murder. Similarly, causing death by intentionally inflicting a bodily
injury likely to cause death also amounts to murder unless it falls within one or other excepticns
- to Sec. 300 IPC. Further, causing death by conduct known to be likely to cause death is culpable
homicide only, but it amounts to murder if the conduct is so imminently dangerous, that death
or bodlIy injury likely to cause death must in all probability must oecur. '

It has to be noted carefully that under Sec. 300 IPC there is no presumption of murder if the act
does not come under any of the exceptions mentioned therein. In deciding the question whether
the culpable homicide amounts to murder or not, it will be erroneous. It was observed by
Peacok, C.J.2 that it does not follow that a case of culpable homicide is murder; because it dees:
not.fall within any of the exceptions in Sec. 300 IPC. 'To render culpable homicide into murder;

. thé case must come within the purview of Clauses 1 to 4 of Sec. 300 IPC,, the burden of proof

lies w1th the prosecutlon "But, such a presumption is laid down under Sec. 304-B IPC, ‘which




deals with the offence of dowry death. _
7.3.1.3. Dowry Death (Sec. 304-B IPC) :

A new section 304—B IPC relating to dowry death was inserted by the Dowry Prohibition
{Amendment) Act, 1986, to give effectlve implemeritation to the Dowry Prohibition Act. Under

- this section were the death of woman i8 caused by any burns or bodily injuries or occurs otherwise

* than under normal circumstances within seven years of her marriage and is shown that soon
before her death she was subjected to cruelty or harassment by her busband or any relative of her ~
husband for or inconnection with any demand for dowry, such death shall be called dowry death
and such husband or relative shall be deemed to have caused her death. For the purpose of this
section 'Dowry’ shall have the same meaning an'in Sec. 2 of the Dowry ProhlbltlonAct, 1961

Thus Sec. 304- B IPC lays down the presumption that, if the women dies with bums or injuries
within 7 years of the marriage and if there is evidénce that scon before the death she is subjected
to harassment by her husband in connection with dowry, it will be deemed to be a dowry death.

It is the burden of the accused to establish that it is a natural death and she has not been so
‘harassed before her death either by himself or by his relatlves 1e., the burden of proof is shifted
from the prosecution to the accused.

Such a presumption is not there in any other offence of the Indian Penal Code. A similar ~
presumption has been inserted in the Indian Evidence Act under Sec. 113-B by the same
amendment Act. According to this section, it lays down that when the question is whether a_

person has committed a dowry death of a womanand it is shown that soon before her death, she

had been subjected to cruelty by such_person for or in connection with any demand for dowry,

the court shall presume that such person has caused the dowry death

7.3.2. Cruelty on Women by Husband or Relatlves of Husband
(Sec. 498-A IPC)

According to Sec. 498-A IPC whoever being the husband or relative of the husband of a woman

subjects such woman to cruelty shall be punished with imprisonment for a term which may

" extend to 3 years and shall also be liable to fine. For the purpose of this section, cruelty
‘means ; '

(1) any willful conduct which is of such a nature as is likely to drive a women (o comimit
suicide or to cause grave injury or danger to hfe or limb or health (Whether natural or phys;cal)
of the women; and :

(2) barassment of the women where such harassment is with a view to coercing her or any
person related to her to meet ainy unlawful demand for any property or valnable security or is
on account of failure by her or any person related to her to meet such demand.

An illustrative case under Sec, 498-A IPC is that of Inder Raj Malik vs. Sunita Malik® in which .
the Delhi High Court has discussed the scope and constitutional validity of Sec. 49 S-A IPC. In
this case the allegations of the complainant (wife) are - she was continuously threatened and
harassed by her husband and in-laws that her son would be taken away unless she meet their
demands even by compelling her parents to sell their immovable property. The word cruelty is
defined in the explanation to include the harassment of a women with a view to coerce her of
any other person related to her to meet any unlawful demands for any property, the conduct of
the husband and in-law's clearly comes within the scope of this explanation and hence they
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were convicted under Sec: 498-A IPC.

Sec. 498-A IPC does not created any sithation for double Jeopardy This provision is
' dlstmgulshable from Sec. 4, Dowry ProhibitionAct because in the latter mere demand of dowry
is punishiable and existence of an elément of cruelty is not necessary. Sec. 498-A IPC deals
with aggraved form of the offence. Ii punishies siich demands of preperty or valuable secutity
from the wife or her relative as are coupled with cruelty to her. Hence a person can be prosecuted
in respect of both the offences punishable under Sec. 4, Dowry Pl'OhlbIthI] Act and Sec. 498-A
IPC. :

74. OFFENC_ES; RELATING TO MISCARRIAGE :

. Causing the death of an unborn child in the mother's womb is not a murder, because in order to
make a person liable for culpable homicide or murder there must be a 'being’ in existence. A
persoh must have tdken birth before he meets with death. There carinot be killing of a child in
the womb. Hence, a statutes have made foetus destruction a special offence. In the Indian
Penal Code also causing miscarriage or injuries to unbotn children are dealt separately (Chapter -
18, Secs. 312 to 318). But causing the death of 4 living child or quick born child, ie., if any part
of the child has been biought forth, though the child may not have breathed or been completely
born mdy amount t6 culpable homitide. (Explanation 3 to Sec. 299 IPC). If any patt of the
child has been brought forth from the woinb, the child is corisidered as a livin g human being.
So complete birth is not necessary. Chapter 18 of the Code dealing with offences against
human body refers to the offcnces relating to the biith of the children. The main offénces under
the chapter are :- :

(1) Causing miscarriage;
- {2) Injuries to unborn children;
(3) Exposure and abandonment of infants; and

(4) Concealment of bll’th
741, |

Miscarriage mieans premature expulsion of the child or foetus from the mother's womb at any
period of pregnancy before the term of gestation is completed, ic., destruction of the child in
the mother's womb or termination of pregnancy. Under Sec. 312 IPC, if a miscarriage is caused
voluntarily it is an offence unless the purpose of it is to save the life of the women, The offence
includes cases where the women herself causés miscarriage. The punishment for causing
miscarriage can be imprisonment for d period upto three years or fine, if the women is at the
later stages of pregnancy the imprisonment cah be npto seven years.

According to the Medical Termination of Pregnancy Act, 1971 pregnancies may be terminated
by the registered medical practltmner under the following mrcumstances

{(a) the continuance of the pregnancy would involve arisk to the life of the pregnant women
.or of grave injury to her physmal or mental health; and '

{b) There is a substantial risk that if the child is born, it would suffer from such physical or
mental abnormalities as to be seriously handicapped. | :

Except in these two cases, voluntary causing miscarriage is an offence punishable under Sec.
312 IPC. . :
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7. 4 2. Causmg mlsearrlage wnthout the women S consent
(Sec. 313 IPC) : '

Under Sec. 313 [PC causing miscarriage is additionall_y punishable if it is done without the
women's consent. When miscarriage is caused without the women's consent, it is an offence

punishable with an imprisonment for life or upto 10 years and fine. Under this Section, the
person procuring abortion alone is punished. Further, if it is an act done with the intent to cause
miscarriage of a women with child causes her death, it is also specially punishable. The
punishment may very is accordance with the act done with or without the consent of the women.
According to Sec. 314 IPC if the act intended to cause miscarriage is done with the constant of .
the women, the punishment is imprisonment upto ten yéars and fine. If the act is done without
the consent of the women, the punishment is grave. Itis 1rnprlsonment for life and is also liable
for fine.

All these provisions of the Indian Penal Code virtually banned abortions except when the same
was caused to save the life of the pregnant women. The Medical Termination of Pregnancy

- Act, however, has liberalised abortion rules by making them punishable under certain .-
circumnstances. But according to this act, pregnancies can be terminated only by a Registered
Medical Practitioner possession recognised medlcal qualification and experience or training in
Gynaecology and obstetries. '

7.4.3. Offences agalnst unborn child : (Sec. 315 and 316 IPC) :-
.(OR) Injuries.to unborn Children :

If any person does anything with the intention of preventing the child from being born alive or
causing it to die after its birth, he/she commits an offence.under Sec. 315 IPC. But if such an
act is done is good faith in order to save the life of the mother, it is not an offence cortemplated
by the section. Whereas Sec. 316 IPC refers to an offence of causing death to the unborn child
while attempting to cause the death-of a pregnant women. An offence under this section is
committed when a person does something which he knows is likely to cause the death of a
pregnant women but the women does not die and the child she is carrying dies. The punishment
for his offence is imprisonment upto 10 years and fine.

7.4.4. Abandonment of Child under 12 and concealment of Birth :
' (Secs. 317 and 318 IPC ;

© Secs. 312 to 316 IPC mentioned above, deal with cansing death or mlscarrlage of the unborn
child. :

Secs. 317 and 318 IPC insist upon the maintenance and care of the child by making certain acts .
as offences punishable. Though these two topics do not strictly come within the ambit of
miscarriage and abortions, it may yet be useful to refer to them here.

Abandonment of Child Under 12 : (Sec. 317 IPC) :

When the father or mother oi‘_ any pci‘son' having the care of a child under 12 years of age, Jeaves -
or exposes the child in any place with the intention of wholly abandoning the child, he commits
an offence under this section and is liable for punishment upto 7 years or fine or both.




If the child dies inconsequence of the exposure, the offender will also be guilty of murder or -
culpable homicide as the case may be. The fist of the offence is bare exposure. 1t is not
necessary that it must be attended with likelihood of endangeriéng the health or life of the child.

Concealment of Birth : (Sec, 318 IPC) : ’

When a person tries to conceal the birth or attempts to conceal the birth of a child intentionally,

when such child dies before or after or during its birth, by sectetly burying or in $Ome manner
* disposing off the dead body of the child, he/she commits an offence under Sec, 351 8§ IPC .é_md is
" liable to be punished with imprisonment upto two years or with fine or with both. ' R

7.5. OFFENCES RELATING TO KIDNABPING AND
ABDUCTION : (SEC. 359-3741PC): i .

7.5.1. Kidnapping and Abduction in Géneralg :

The object of this offence is to protect the interests of the children of tender ages and also the
interests of women from being abducted or seduced for improper, purposes. Literally, kidnapping

means cartying a person (especially a child) by illegal force.! This offence is also known as

child stealing. Abduction is an aggravated form of kidnapping and it mearis, inducing a person
to go from any place by compelling him by force or by deceitful i_'neans. Generally kidnapping __
-is of two kinds : (Sec. 359 IPC) : . _ i LT 3

Iy 'Kidnapping from India; and '

(2 Kidnapp_ihg from lawful guardianship. =

7.5.2. Kidnapping from Lawful Guardianship : _

“Sec. 361 IPC defines the offence of kidnapping from lawful guardianship. According to this
section, whoever takes or entices any minor under 16 years of age if male and 18 years of age -
if female or any person of unsound mind out of the keeping of the lawful guardianship of such
minor or person of unsound mind without the consent of such guardian is said to kidnap such’
minor or person from lawful guardianship. In order to constitute the offence of kidnapping, the

tollowing essential ingredients have to be satisfied : - !
(a) taking or enticing a minor or a person of unsound mlnd
(b) -such minor must be under 16 years of age if male and ﬁnder 18 years of age if female;

{c) such taking or enticing must be out of the keeping of élawful guardian of such minor
or person of unsound mind.. ' L

(d) such taking or enticing must be without t_he consent df the guardian.

Therefore, kidnapping means taking or enticing a minor or an unsound person away from the -
castody of lawful guardian without his consent. A minoris a person who is under 16 years of -
age in the case of boy and 18 years of age in the case of girl. T_'h¢ word ‘taking’ means physical

“taking but it need not be by force. If the minor girl leaves her father's protection knowing or
having full capacity of knowing of what she was doing, the accused cannot be deemed to have ‘
taken her away from her lawful guardianship.- _J(S.Va'raclarajan vs. State of Madras, ATR 1965
SC 942). This ruling was followed by the High Court of Himachal Pradesh in Khyali Rani vs.
State of H.P.’ Where the minor girl left her father's protection kr;lowing and having capacity to
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know the full import of what she was doing and voluntarily joined the accused. It was he:!d by
the court that the offence of kidnapping cannot be said to have been committed.

' Therefore, in order to attract the offence of k1dnappm g something more’has to be proved than
mere finding the girl with the accused. Active participation by the accused information of the -

intention of the girl either immediately prior or sometime before she left her father's house i is
required to be established.

Mistake of fact as to the age of the Girl ;

Even if the accused in good faith believed that the girl attained the age of majority, he will not
be protected under Sec. 79 of IPC because mistake of fact will operate as a good defence
only if-

{a) itis bonafide, i.e., believed in after the exercise of due care and attention; and .

(b) the conduct in question would be lawful under the supposed state of thiﬁgq otherwise it
would be impossible for the accused to contend that 'he belleved himself to be justified by law
in acting as he did.

So mistake as to the age will not be a sufficient justification for the reason, that even his
supposition is true his action will not be justifiable in law, Another important requirement is
such taking must be out of the keeping of lawful guardian and without his consent. Lawfut
guardian meavs any person lawfully entrusted with the care and custody of the minor

A lawful guardian is different from the legal guardian. A lawful guardian is a guardian whose

custody is merely sanctioned by Jaw. For example : the head-master of a school under whose

protection the girl is placed. Legal guardian is the guardian recognised or appointed by law
“such as parent, karnavan etc., Sec. 361 IPC insists only on lawful guardianship, therefore,
~ defacto guardianship is sufficient to sustain prosecution under this section.

To constitute the offence of kidnapping the girl should be within the custody of lawful guardian.
Under Hindu Law, a father is the guatdian of his children and is ordmarily entitled to their
custody. A mother cannot have a right to the custody of her legitimate children adverbcly to the
father. If a mother removes a girl from her father's house for the express purpose of marrying
her without his consent, it will amount to taking out of the- keeping of the lawful guardian. If°
the husband and wife live separately and the children are given in the custody of the wife under
an order of the court, the father cannot take away the children from the mother [If he does so,
he will be guilty of kidnapping.- Whereas under Mohd. Law, if the father takes away a son
under 7 years or a‘daughter under puberty from the custody of the mother he can be said to
kidnap his own child becanse the mother is by law, the lawful guardian,

At the same time the minor need not be in the physical possession of the guardian because the
word keeping means protection and control manifested not by continual action but as available
on necessity arising. For example : taking a girl from market also amounts to kidnapping.
(Geetha's case 1904 6 Bom. L.R. 783). But such taking should be without tiiz consent of the
guardian, i.€., consent of the minor is immaterial. The offence is complete when the minor is
actually taken from the lawful guardianship. To sum up, if the minor leaves her parental home
completely uninfluenced by any promise, offer of inducement emanating from the accused,
there is no offence of kidnapping. If the accused laid a foundation by inducement or threat etc,

1t would be difficult for him to plead innocence on the ground that the miner had voluntdrlly'
come (o him, : ' '
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7.5_.‘3.- Kidnappmg, abductmg or mducmg women to compel her f or
- marriage etc. (Sec. 366 IPC) : | ‘ |

Sec.366 IPC makes k1dnapp1ng or abducting a women to compel her to marry agamst her will
an offence. The ingredients of this sectlon are :

{a) the women must be kidnapped or a'bducte_d.
) the _kidhapp_ihg or abducting must be : |
. (i).' wi'th."t_h.c intention of forcing her to marry any person against her will; or with the
knowledge that she is likely to be compelled to be married against her will; and
\ii) in‘order to f01'§c her or seduce her to illicit intercourse.

~ Any person who induces a 'women to go from any place by means of criminal intimidation or
ibuse of authbr_ity or any method of compulsion in order that she may be forced or seduced to
illicit intercourse commits an offence under this Sectién. Seduction in this section means not

'merely partmg for the first time by a girl of her virtue, but includes subsequent illicit sexual

‘intercourse as well, The punishment for this offence is 1mpr1sonment upto ten years and fine.

This offence is not compoundable and is trlable by a court of sessmns

754,

_ “Under Sec. 366 AIPC whoever induces a minor girl under the age of 18 years to go from any

place or to do any act with the intention or knowledge that she will be forced or seduced to o

illicit intercourse with another person is said to have commltted an offence The mgredlents of
this, offence are :

(1) the glrl must be mduced to go from a place or to do somethmg
_. 2 the girl must be under ejghteen. '

(3) the intention of taking away the glrl rust be to force or seduce her to have 1lhc1t intercourse
with another person. -

This offence is pumshable with i 1mpnsonment upto 10 years and triable by a court of sessions.

7.5.5. Importatlon of a Girl from Foreign Country : (Sec. 366 IPC) :

'Import:mg a girl under 21 years of age from a foreign country or from the state of Jammu and
Kashrmr with an intent or knowledge that she will be forced or seduced to illicit intercourse is
AR offence pumshable under Sec. 366-B IPC. The Ingredm‘lts of the offence are -

‘ l) a girl must be 1mported from out-side Indla
iy Z) she must be under 21 years of age.
- 3) the mtent;on must be force or seduce her to illicit intercourse. _
_ [‘hls offence is pumshable with i 1mpnsonment upto 10 years and triable by a court of sessions.

I‘he offences mentioned under Secs. 366 and- 366-A and 366- B IPC deal with taking away
~women for forcing them to illicit intercourse. Ilh_mf intercourse means sexual intercourse
_between persons not united by marriage or by any union or tie which though not amounting.to -

a marriage. The offence of prostitution, however, stands on a different footin g.
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Provisions relating to the sale or purchase of persons below the age of 18 years for 'immtjrar:-;.
purposes are provided under Sec. 372 and 373 IPC. According to Sec. 372 IPC selling, letting
to hire or otherwise disposing of any person under.the age of 18 years for the purpose of.’
prostitution or illicit purpose or knowing it to be likely that such person will at any age| be used
for such purposes is said to have committed an offence.

The ingredients of this offence are .
(a) a person should be sold, let, hired, or disPosed in some manner.
(b) a person should be under 18 years of a‘gé C

(c) the selling, letting, hiring or disposing must be done with intention or knowledge of
likelihood that the person will be used for; '

(1) Prostitution,
(2) Illicit intercourse with any person,
(3) any ﬁnlawful or immoral purpose.

Even if it is intended that the girl is used for prosututlon ata future date, after she has compiefed
18 :years of age, the offence is still committed. The person who disposes a migor: girl a%‘q
prostitute, a brothel keeper or manager will be presumed to have done it with the ;l;lt(?tlt__lOI_l._Qi_=
using her for prostitution. Similarly, buying, hiring or otherwise obta'inin'g possession of &’
minor girl under the age of 16 years for the purpose of pI‘OStltl.lthl’l is saJd to be an oifence'
under Sec. 373 IPC. : :

The ingredients of this offence are :
(2) Buying, hiring or byF some means obtaining, pbsséssion of a person. o
(b) The person must be under 18 years of age.

SapT

(¢) The buying or obtaining possession must be w1th the mtentlon ot knowledge.’-"—’" f
likelihood that the person will b used for prostitution, illicit mtercourse or imimoral purposes’

Where any prostitute or a person keeping or managmg a brothel house obtains possession of a
minor girl, the-presumption is that he has done soin order to use the girl for prostitution.or other"
immoral purpose, and is punishable either under Sec. 372 or 373 IPC. These two sections |
provide punishment for persons trading in mmor girls. for prostltutlon or immoral purposes,
Both of them are contrast sections. The formed deals w1th the perbon who sells or hxres etc:,
whereas the latter deals with persons who buys or. hu‘es éfe.

- Both the offences are not compoundable and tnahh= by. Sessions Court, Metropohtan Maglstrate '
or Magistrate of First Class, Punishment is 0 ye_ars_xmp_‘nsonment‘ and also liable to fine

" Thus the Indian Penal Code does not tackle thenroblemﬂ' prostitution itself. This is done by
~ a Special Act known as Suppression of Immoral Traffic in'Women and Girls Act, 1956 (SITA),
(presently PITA). On 9th May, 1950 India -gigned the International: Convention for the
Suppression of Immoral Trafficking in womeh anid girls. In pireranea of signing the international
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convention, the SITA was enacted,

7.6. SUMMARY :

Criminal Law provides punishment to offenders as a remedy for v1olatmg the r1ghtq of
persons. Penal law does not discriminate women in hablhty aspect, except in case of
adultery. Women could-be a criminal by being an active pdrtmlpant or an abettor. There
are some provisions of law which provide special protection to women victims. Dowry
death has been specifically defined in the chapter of Homicide, which deals with culpable

homicide and murder, Section 299 defined culpable homicide, while Section 300 dealt

with offence of murder, Section 304-B relating to dowry death was inserted in 1986.
Section 498-A deals with the cruelty on women by husband or relatives of hushand. The
offences relating to miscarriage or injuries to unborn children are dealt separately under
Sections 312 to 318. Abandonment of child under 12 years and concealment of birth are
also offences. Sections 359- 374 deal with kidhapping women from their lawful guardians
and offence of abduction. Procurement of minor girls for 1111c1t intercourse is an offence

~under Section 366-A, importation of a girl from foreign country was made an offence

under Section 366-B while selling and buying a minor for pl’OStltl]thIl is an offence under
Section 372 and 373,

7.7. GLOSSARY :

Abet P = Aiding, encouraging or inciting another
Ab.et_tor ' = A person who abets or .in-stigates the orirne _
Accuse E - =  Tosay that someone has committed a crime or to charge

' ' someone w1th a crime. |
Accused . - = Person or persons agamet whom accusation is made
Accusation . 4 = An act of saying that someone has committed a crime.
Apostasy _ A Abandonment of one's religion, prineiples' or party -
Charge . =-  Anaccusation or official statement in a Court accusing

someone of havmg commltted a crime.

Charge-sheet = A document llstmg the charges which a magistrate will

hear, or listing the charges’ against the accused together :
with details of the crime committed.

C.IL. _ - . = Chief Justice, the presiding Judge of a Supreme Court,
: or Court of Appeals '

Crime - Co S = A flexible term for violations of law 'which are punished -
by the State or Nation because .of their effect on the
public. _- '

Criminal .= Aperson who is guilty of committing a crime
- Criminal Law ' = . Jurisprudence concerning crimes or their punishments
Evidence o= Proof of cither written or spoken ._statem'ent of facts

which helps to prove something at a trial -
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HMA.

IEA .
1PC.

n

Magistrate

Malice afore thought
Mens rea

Sessions

Sessions Court

tort

Trespass
Trespass to the person
Trial

Willy-nilly

* Hindu Marriage Act. A law governing the marital
relationships of Hindus. ' : '

Indian Evidence Act- Law _dealing with evidence.

The Indian Penal Code - Law governing crimes and their
punishments, or A Territorial Law which prohibits

- - particular behaviour and impose a penalty for the

commission of it. _
A public or judicial officer who tries cases in police cases.

[I-will or a formed design to do an unlawful act or a
freely formed intention of a man to pursue a course of
conduct.

Criminal intent or evil intent or guilty intent, or state of
mind required to be guilty of committing a crime.

The acts of s1tt1ng, l.e., sitting of a Court for the
transactron '

Maglstrate s Court for a'district which is held for a special |
reason. '

'Legally recognised private injuries or wrongs whichdo

not arise as a rcsult of breach of contract or

Civil wron g done by one person to another enntlmg the
victim to claim- damages.

An act of mterfermg with the land or goods of another
person, :

Tort of harmmg someone by assault or false
1mprlsonment '

The examination of the issues in a cw1l or cnrmnal suit
by an authorised court.

VWIng or unwilling compulsorily
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710 MODEL EXAMINATION QUESTIONS

I. Answer the following questions in 30 lines each.

1. Explam in general how the women is protected as an abettor, accused and victim under
- the Indian Penal Code?

) ~ What are the recent trends under the Indian Penal Code to: pumsh the persons causing
- dowry death?

3. What is the law relating to criminal miscarriage?

*.4,  Define and distinguish kidnapping and abduction?
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8.10. Model Examination Questions

8.0. OBJECTIVES :

After going through this unit, you will be able to

analyse the criminal law w1th regard torape w1th reference to latest changes and decisions
of the court.

*

*  explain the offences relating to marriage and dignity of women.

8.1. INTRODUCTION :

Rape is a serious violation of honour of women which inflicts defilement and dishonour on the -

entire family. Several offences like Bigamy and Aduifery are made punishable to protect the . .

institution of marriage. The rape law underwent several changes and new offences like gang
rape and custodial rape were added besides making the law more favourable to wor'r__lf;n_._._with_
reference (o definition, procedure and evidence. Outraging the modesty of women and indecent
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representation of the women are some more offences made punishable to protect the honcur
and dignity of women.

8.2. SEXUAL OFFENCES :

The Indian Penal Code does not punish incestuous intercourse within the prohibited degrees of
relationship although social ethics condemn such relationships. Whatever be social reproach
to such incests, they are not offences under the IPC. Any such incestuous sexual intercourse
will become punishable only when it is done without or against the consent of the women in
which case it becomes an offence of 'Rape' under Sec. 375 IPC. Excepting the husband, all .
other persons are liable for having sexual intercourse with a women against her consent. Absence
of consent is the only essential ingredient of the crime.

8.2.1. Rape:

The simple definition of rape is one man having sexual intercourse with a women against her
consent. It is forcible ravishment of a women. Literally it means forcible seizure. It destroys
the women's Supreme honour and is regarded as an offence of great heinousness and as such
deserves capital punishment. The offence owes its enormity to the defilement and dishonour it
reflects on the whole family. Secs. 375 TPC defines the offence of rape. According to this
section, a man is said to commit 'Rapc' who has sexual intercourse with a women undel
circumstances falling under any of the following six descriptions :

(a) against her will;
(b) without her consent;

{¢) with her consent, when her consent has been obtained by putting her.or any person in
whom she is interested in fear of death or of hurt;

(d) with her consent, when the man knows that he is not her husband, and that her conscnt
is given because she believes that he is another man to whom she is or believes herself to be
lawfully married.

(e) with her consent, when, at the time of giving such consent by reason of unsouncness
of mind, or intoxication or the administration of stupefying or unwholesome substance by him
personally or through another, she is unable to understand the nature and consequences of that
to.which she gives consent.

{f) with or without her consent, when she is under sixteen years of age.

The offence of rape first of all requires that there must be sexual intercourse by a man with a
women, and it must have been taken place under any of the circumstances falling under the yix
clauses of Sec. 375 IPC. No offence of rape is committed if a man has sexual intercourse with
his own wife, provided the wife is above 15 years of age. Consent of the women is a valid
defence to the accused. Consent means active consent in the mind of a person to a particular -
act done by another. Such a consent must be free and valid one. If it is obtained by
misrepresentation, it will not invalidate consent m criminal law, although it will in civil law of
contracts,

Eg : If a man says to women, 'l wili marry you but now I must have sexual connection with
you' and she agrees for it. The man's act is not rape even if he breaks his promise later. Therefore,
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want of consent of the victim s the essence of the crime. The prohlblted act in rape is non-
consensual sexual intercourse and the guilty state of mind is an intention to commit i.e., the B
- mental element {means rea) is an intention to commit an act or the equivalent intention of -

having the intercourse willy-nelly not caring whether the victim consents or not, Hence a
bonafide belief that the women had consented is a valid defence to the accused. ' '

“But, if such consent is obtamed by putting her in fear of death or hurt, then it is not a vahd
consent. The scope of this clause has been explained by the S.C. in Tukaram and another vs.
State of Maharashtra', where the victim was alleged to have been raped by the accused poiice '
constables at the police station where she had to in connection with a complaint filed by her
brother. It was held by the Supreme Court that unless the fear was shown to be that of death or
huirt, it would not vitiate the consent. It was the Mathura's Judgment that shocked and outraged

- the sensibilities of many women organisations, lawyers, academicians etc. It raised an
unprecedented public outery and others became the pivitol point for a demand to change the
law relating to rape, as a result of which the criminal law (amendment) At, 183 was passed, by
the parliament which reenacted Secs. 375 and 376 IPC -with m0d1flcat10ns and mserted Sec.
376-A to D and Sec. 228 A to the Indian Penal Code.

8.2.2. Recent Changes in Rape Laws T

The sections relating to rape were amended by the Criminal Law (Amendrnent) Act, 1983
This Act brought changes in the IPC, CrP.C. and also in the LE.A.- ~

8.2.3. Changes _brought about in the Indlan Penal Code :

(1) Sec 375 IPC was amended and the definition of the oﬂ:‘ence of rape has been Widened

(2) Sec 376 IPC was amended and the. punlshment for the oﬂ'ence of rape is enhdncecl Now '
" under the amended section.

(a) the accused is liable for imprisonment which shall not be less than 7 years but which
mdyl be imprisenment for life or for a term whichk may extend to 10 years and also liable fo fine.
In case the women raped is his own wife and is notunder 12 years of age the punlshment is two :
years imprisonment or fine or both. {(Sec. 376 (1)) I iPC. '

)] Clause (2) of Sec. 376 IPC prescrlbes pumshment enhanced/custodlal rapes such as
‘rapes by the police officer or by a public servant or by a Manager or Superintendent of a Jail,
remand home or other place of custody, or by the manager or the staff of a hospital, and also i 1n
case of rape on a pregnant women Cr rape in women when: she is under12 years-of age-or.in
cases of gang rapes. Inall the above cases, the accused is tiable for i 1mpnsonment which shall
not be less than 10 years but which may be 1mprlsonment for life and is also liable to fine.

{(3) Secs. 376-A, 376-B, 376-C and 376-D were mserted Sec. 376 A IPC prescnbe:,
~ punishment in case the husband had intercourse with his wife durmg separatlon/under the sectlon
whoever has sexual intercourse with his own wife, who is llvmg separately from him under a
decree of separation or under any custom or usage without her consent sha:’ be pumshed w1th
1mprlsonment for a term which may extend to two years and alsa hable to fme :

8.2.4. Custodial Rape : (Sec. 376-B IPC) : |

‘Deals' with intercotrse by a public servant with a women in his custady. Whoé_yéf; being a
public servant, takes advantage of his official position and induce or seduces, any women, who
is in his custody as such public servant subordinate to him, to have sexual intercourse not
. amounting to-the offence of rape shall be punisbed with 1mpr1sonment for a term; whlch may
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-~ extend to five years and shall also be liable to fine.

Sec. 376-C IPC : Prescribes punishment for intercourse by Superintendent of jail, remand
home or other place of custody by taking the advantage of hlS official position. Punishment is
5 years imprisonment and also liable. for fine.

Sec. 376-D IPC: Prescribes punishment for intercourse by any member of the management or -
staff of hospital with any woman in that hospital by taking advantage of his official position.

In all these four cases, the act of the accused does not amount to rape, because the women is a
consenting party. But it declares the act as an offence because the consent of the women is
obtained by the accused by taking advantage of has official posmcm or the women is mduced or
seduced by taking advantage of his official position.

8.3.5. Identlt of Vietim : (Sec. 228-A_IPC' '

Was inserted into the code. It refers to disclosure of identity of a victim of certain offences.
According to clause (1) of Sec. 228-A IPC whoever prints or publishes the name or any matter . _
which may make known the identity of any women against whom an offence under Secs. 376,
- 376-A, 376-D IPC is alleged to have been committed is said to have committed an oﬁenca
punishable with imprisonment for two years and shall also be liable to fine.

' Clause (2) prohibits publication of the name_.or any.matter which may reveal the identity of the
victim and clause (3) prohibits printing and publication of any mafter in relation to any proceeding -
before a court with respect to an offence referred toin subsection (2) without previous permission
of such court. : .

In all these cases punishment prescribed is imprisonment for two years and is also liable to fine.
The offence is cognizable and bailable and can be tried by a Sessions Court.

8.3.6. Changes brought about in the Crimin:al,.Procedure Code :

(D Sec 327 CrPC. has been smtably amended to safeguard the rape victim from being cxposed
to unnecessary adverse publicity, by stating the trial of rape shall be conducted in-camera.

8.3.7. Changes brought about in the Indian Evidence Act :

In a large number of cases, particularly, where the prosecutrix (Victim) is the only eye witness
* the accused persons are acquitted for want of proof. To over-come this situation, the Evidence
Act was also amended by the Criminal Law (Amendment) Act, 1983. One of the significant .
features of this amendment was insertion of Sec. 114-A with respect to the presumption as to .
absence or consent. According to this section - :

"In a prosecution for rape where sexual intercourse is proved and the question is whether it was
~without the consent of the women and the women with whom rape is alleged to have been
ccommitted or attempted states in her evidence before the court that she did not conserit, the
court shall presume that she did not consent". ‘

8.3.8. Corroboration of C'oleamant Story : -

Till recently it was considered as well settled law that in all the prosecutions for rape the testimony
of the complamant lady orthe girl ‘should be corroborated by the evidence of other disinterested
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persons. But the Supreme Court in Rameshwar Kalyan Singh vs. State of RaJ asthan,AIR 1952 - -

- 8C 54, held that corroboration is not essential according to the strict interpretation of the relevant
sections 133, 114 and 157 of the Indian Evidence Act. In this case the appellant, Rameshwar
was charged with committing rape on a young girl Ms. Purni -§ years of age and the question
was whether the complainant made by the girl to her mother regarding the incident and the
mother's testimony about it can be accepted. The Court said that no corroboratlon beyond the
statement of the child to her mother was necessary. '

So, if a women does come forward and says that she has been raped her evidence itself should

_be enough to prove her case and there. is no need for any corroborative evidence’, because
ordmarlly a women will not take her reputatlon by levelling a false charge concerning her
chasuty -

- OFFENCES RELATING TO MARRIAGE :

Marriage is the-foundation of happiness in family and its strength gives stability to society.
Law has rightly 'recognis'ed its value both in the civil and criminal branches and gives protection
_ to marital ties by punishin g their violations by affording adequate remedies in civil law and by
prescribing severe punishments in criminal law. The Indian Penal Code in its Chapter XX
(Secs. 492-498) deals with the offences relating to marriage. Mock or invalid marriage, bigamy
and adultery are the main offences in this chapter. But, all these offences  presuppose eXlStGI}CC
of valid mamage to make the offender liable for punishment. "

8.3.1. Mock or Invalid Marrlage (Sec. 493 IPC)

The gist of the offence lies in cohabitation caused by a man deceitfully mducmg a belief of
tawiul marriage. A man who decides a women into a belief that a certain ceremony which he
causes to be performed by some accomplice constitute a valid marriage and thus induces or
entices a woman to cohabit with him, will be punishable under this section i.e., deceitfully
- causing a women not lawfully married to him and to cohabit or to have sexual intercourse with
him under belief is said to commit the offence of mock or invalid marriage. The essential
mgredlents of this offence are ; ' '

(a) A man whether mamed or unmamed

(b) He must deceive a women and cause her to beheve that she is lawfully married to
him; and -

(c) Must further induce her to cobabit with him, i.e., to live with him as a wife.

- The complaint must be made by a person aggrieved by the offence and the complaint is triable
by a sessions court and pumshable for a term upto 10 years and also fine. The offence is not
compoundable :

- Similarly, dishonestly or witha fraudulent i 1ntent10n going through the ceremony of being married

"knowmg that no lawful marriage thereby created is said to have committed an offence under

Sec. 496 IPC which deals with a marriage ceremony fraudulently gone through The mgredlents
i of thlS offence are : : : .

(a) a person must have dishonest and fraudulent mtentlon

(b) with such mtentmn he must 2o through the ceremony of bemg married.
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{c) he must do so kﬁowing that by going through such a ceremony, he is not lawfully
married.

This offence is punishable with imprisonment which may extend upto a term of 7 years and
also liable to fine. This offence also is not compoundable. This section applies to cases in
which a ceremony is gone through which would in case constitute a valid marriage and in
which one of the parties is deceived by the other into the belief that it does constitute a marriage
or in which effect is sought to be given by-a proceeding to some collateral fraudulent purpose.

The difference between these two offences lies in, under Sec. 493 IPC there is decep.tion onthe . .

part of the man and cohabitation or sexual intercourse consequent on such deception. The
offence under Sec. 496 IPC requires no deception. The offence under Sec. 496 IPC requires no
deception, no co-habitation or sexual intercourse as a sine quanon but a dishonest or fraudulent
abuse of marriage ceremony is necessary.

' 8.3.2. Bigamy : (Secs. 494 & 495 IPC) :

The different personal laws of Indians made monogamy compulsory. Thercfore, one cannot
marry second time while the other spouse is alive. In addition to that Sec. 494 [PC declares the
second marriage as void marriage and the person is also liable for an offence of bigamy.

According to the Section 494 IPC whoever marries second time duringr the life time of the first
spouse, the second marriage is void by reason of its place during the Iife of such husband or
wife, and is guilty of bigamy. The essential ingredients of this offence are : ' '

{a) the person must be married once.

(b) the first wife or husband must be living.

I(c) during the existence of the first wife or husband, a second mafriage must be contracted.
(d) the second marriage must be voi.d according to the personal law of the person.

However if the first marriage has been declared void by a court of competent jurisdiction, if the
spouse has been continually absent and not heard of for 7 years or more, then the person does
not commit any offence even if he marries a second time. Hence there are two exceptions to
this offence. The student bhould note that there are three conditions for the operation of the
latter exception : '

(a) continual absence of one of the parties for a period of seven years;

(b) the absent spouse not having been heard by the other party as being alive within that
time. '

" {c¢) disclosure : The party marrying must inform the person with whom he or she marries
the real state of facts. '

Under English Law, there is another exception, namely .bonafide belief in the spouse death’.

The Hindu Marriage Act made monogamy compulsory among Hindus and thus, a Hindu cannot

matry 4 second time while the other spouse is alive. Sec. 494 IPC makes mono gamy the rule.

for all ie., the Hindus, Buddhists, Jains, Sikhs and the like. To sum up, the rule is applicable to

- all communities except to Muslim Men. Existence of first valid martiage is a condition precedent

to make the offender liable. If the first marriage is not a valid one, no offence will be committed *
by contracting a second marriage, for eg. If 'A’ who has married a lady ‘B’ within prohibited
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degrees of affinity, again marries 'C' he will not be guilty of bigamy for his first marriage with
'B' was not a valid marriage. Similarly, where a second marriage, which is alleged to be the
higamous one, s not valid for the reason that essential ceremonies have not been performed
the prosecution would fail. In Kanwal Ram and others vs. The Himachal Pradesh,
Administration?, the Supreéme Court laid down the rule that in a bi gamy case, the second marriage

is a fact, that is to say, the essential cer emonies constitution it must be proved. Mere admission

of marriage by the accused is not evidence of it for the purpose of proving marriage in a bigamy
case,

3

But in Gopal Lal vs. State of Rajasthan’, the Supreme Court held that the second marriage
though void as per Section [7 of the Hindu Marriage Act still it would attract Sec. 494 1PC
where a spouse contracts a second marriage, while the first marriage is stifl subsisting. The
spouse would be guilty of bigamy of 494 IPC, if it is proved that the second marriage is a valid
one in the sense that the necessary ceremonies requ1red by law or by custom have been actually
~ performed. The voidness of the marriage under Sec. 17 of the Hindu Marriage Act is in fact
one of the essential ingredients of Sec. 494 IPC because the second marriage will become void
only because of the provisions of Sec. 17 of the Hindu Marriage Act. '

What Sec. 17 of the Hindu Marriage Act contemplates is that the second marriage must be
accmdmg to the ceremonies required by law. If the marriage js void, its voidness would only
lead to civil consequences arising from such marriage. This Sec. 17 has to be read in harmony
and conjunction with Sec. 494 IPC. Therefore, merely because the second marriage is void
under Sec. 17 HMA, it cannot be said that Sec. 494 IPC will not be attracted. The combined
effect of Sec. 17 HMA and Sec. 494 IPC is that, when a person contracts a second mamdge
while the first marriage is subsisting, he commits the offence of bigamy.

Mohammedan Law allows a minor an option to ratify or repudiated a marriage on attaining
majority. The Hanifi law presumes ratification when the girl after attaining the age of puberty
has remained silent and has allowed the husband to consummate the marriage.

8.3.3. Effect of Conversion :

If the wife is a Hindn, conversion of the husband from one religion to another is not a good
defence for the wife to marry another man. A Hindu married women who is having a Hindu
husband living marries a Mohammedan or a Christian, even though she has become a
Mohammedan or Christian, is gﬁilty of bigamy {The Government of Bombay vs. Millard's
case). In Rakey Bibi vs. Anil Kumar’, the Special Bench of the Calcutta High Court clarified the -
effect of conversion in Sec. 494 IPC. The court held that under Hindu Law the apostasy of one of
spouses does not dissolve the marriage. If one of the non-muslim married parties adopts Mussalman
faith in a foreign country, the marriage is automatically dissolved if the other spouse docs not
adopt the same faith before the completion of three menstrual periods, does not apply to the case
" of a non-muslim nationals of a country whose state religion is not Islam, ie., like India.

Similarly in Ramkumari's case, it was held by the Court, that a non-christian marriage is not
dissolved by the mere fact of the conversion of one or both of the parties to Christianity.

But if the wife is a Mohammedan and her hasband changes his religion, the marriage tie is
dissolved and the wife will not be guilty of bigamy even if she marries again. The personal law -
of Musilms prevails in this case. But under the dissolution of Muslim MarriagesAct, 1939 the
renunciation of Islam by a born Muslim married women on her conversion to a faith other than
Islam does not dissolve her marriage. She can, however, obtain a decree for dissolution of her
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marriage on any. of the grounds mentioned in Sec. 2 of the Act.

If the wife is-a Christian, conversion of the husband from one rehglon to another is not a good
defence for the wife to marry again. Further, a Christian cannot by embracing Mohammedan
* faith marry a second time during the life time of his first w1fe {Skinner vs. Orde). If he does so,
‘e is liable for the offence of bigamy.

The punishment for this offence is imprisonment upto 7 years and fine.” The offence is
compoundable when permission is given by the Court before which the case is pending. The
offence is tnable either by a court of sessions ot Metropohtan Maglstrate or Magistrate of First
Class.

Sec. 495 IPC prescribed the punishment for the aggravated form of bigamy, namely concealment
of former marriage from person with whom a subsequent marriage is contracted. The married '
man who by posing himself as unmarried, induces a modest women to become, as she thinks
his.wife, but in reality his concubine, and the mother of an illegitimate issue is guilty of one of

“the most cruel frauds that can be conceived. The ingredients of this offence are :

(a) the person must have been married once already

(b)" he must contract a second marriage by concealing the fact of fu‘st mamage from the
person with. whom the subsequent marriage is contracted.

 This offence is pumshabl_e for a term which may extend upto 10 years and also liable to fine.
These provisions even apply to a women who deceived a man in similar circumstances.

Proof of Marriage : In all prosecutions for offences relating to marriage, strict proof of

. marriage is necessary Sec. 50 of the Indian Evidence Act provides that opinion evidenced by
mere conduct shall not be suﬁ;clent to prove marrlage in prosecution under Chapter XX of the
Indian Penal Code. . o !

8.3.4. Adultery ;- Special Protection for Wo"me%n :

Literally, adultery means having sexual relationship outside the wed-lock, i.e., extra-marital
relationship. The Indian Penal Code not only prescribes monogamy as a rule under Sec. 494
IPC but also prevent extra-marital sexual relationships. Adu]tery may be defined as, '‘Consensual
Sexual intercourse between a married perSon and a person of ‘the opposite sex during the
subsisting of the marriage'. (Raydon on Divorce as quoted inAtchuthan Pillai). Adultery is not
an offence under the En glish Law. It is only a tort for which the husband can sue the wrong-
doer for damages Sec. 497 IPC defines the offence of adultery as

"Whoever has sexual intercourse with a person who is and whom he knows or has reason to
believe to be the wife of another ‘man, without consent or connivance of that may, such sexual
intercourse not amounting to the offence of rape is guilty of the offence of adultery”

- The ingredients of the offence of adultery are :
(1) the accused should have sexual intercourse with the wdmcﬂ in guestion. .
(2) she was the lawfully married wife of another man.

(3) the accused should know or had reason to belleve that she was lawfully mamecl wife of
' another man. : oo

(4) the husband of the women did not consent to or connive at such intercourse, and,
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(5) the 'se'x'ual; intéi'c'o___t_'lrse s0 held di.c'f__hot‘;élmoun:t to rap_c.:' '

So, adultery, must bé consensual act of hoth man and the women. It differs fr.qm rape only in

this aspect because adultery may be committed with the consent of the women; whereas in
-rape, it must be without her consent or against her. will. The punishment for this offence is
. imprisonment which may extend to aterm of five yéars or fine or both, and it is a non-cognizable

offence. However, the women is not punishable under this section, she cannot be charged even

.as an abetter of the offence. This is nothing but the special protection given to the women. The
.Law Commiission observed that, "in the peculiar circumstances of India, where married women

are subject to various disabilities it is not fair that they should be punished. The condition of
women in this country is different from that of the women in other countries, they are married
while still children, théy are neglected for other wives while still young. . '

The Constitutional validity of Sec. 497 IPC was challenged before the Bombay Hig'h Court in
Yusuff Abdul Azeez's case’, as violative of Article 15 of the Indian Constitution as there shall

_be no discrimination based on Sec. The Constitutional validity of Sec. 497 IPC was upheld by

the Court basing on the fact that, 'what led to this discrimination in this country is not the fact
that women in this country were $o situated that special legislation was required in order to
protect them, and it was from this point.of view that one finds in Sec. 497 [PC a position in law
which takes a sympathetic and charitable view of the position of women in this country.

Th_is ruling was confirmd by the Sﬁpr,émf_: Cou_rt in Sowmithri Vishnu vs. Uﬁfon of India’,.. In
this case the Constitutional validity of Sec, 497 IPC is challenged as violative ofArt. 14 of the
Constitution on the following grounds : : I

It makes irrationa! classification between men and women because -

(a) It confers upon the husband the right to prosecute the adulterer but, it does not confer .
any right upon the wife to prosecute the women with whom her husband has committed adultery;

(b) The gist of the offqn_ée lies in having the husband has sexual intercourse or relations
with an unmagried women, the result is that, husbands have a free licence under the law to have
extra maxital relationship with unmarried girls. | - . o
The Court rejected alt the contentions and held Sec..497 TPC valid. The definition of the
offence of adultery is not violative of any constitutional provision. At the ime of framing the
code, it is commonly accepted that it is the man who is the seducer and not the women. The
position may have undergone some changes over years and the legislature has to consider
whether Sec. 497 IPC should be amended appropriately so as to take note of the transformation
which the society has undergoné. o . |

The so far as the second issue is concerned, it was held by the Court that Sec. 497 IPC does not )
envisage the prosecution of the wife by the husband for adultery, because the offence is defined
in such a way that it can only be committed by a man, not by a women. Indeed, the section

~expressly provides that the wife shall not be punishable even as an abetter. Therefore, no

grievance can then be made that the section does not allow the wife to prosecute the husband
for adultery. The contemplation of law is that the wife who is involved in an illicit relation with
another man is a victim and not the author of the crime. The offence of adultery is considered
by the legislature as an offence against the sancity of the matrimenial home, an act which is
committed by a man. Hence, those men alone are brought under the net of the law;: " ..

As far as the third issue is concerned, it was observed by.the Court that law ed,o_es not confer
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freedom upon the husbands to be hcentrous It only makes a specific kind of extra-marital
relationship an offence, the relation between a man and a married women. An unfaithful husband
risks or perhaps invites a civil a ction by the wife for separation. Further, it was observed by the
Court that the alleged transformation in feminine attitude for good or for bad may justly engage
the attention of the law makers when the reform of penal law is undertaken. They may enlarge
the definition of adultery to keep pace with the moving times. But until then, this law must . -
remain as it is and as it is does not offend either Art. 14 or Art. 15 of the Constitution. =

8.4. OUTRAGING THE MODESTY OF WOMEN

Modesty means the quahty or fact of bein g modest ie., chastity, purity of the women. Outraging
means causing a gross or violent injury or an act of wanton mischief. Itis a gross offence to the
moral feelings. Morality of a women will depend upon the national, social and cultural values
and customary norms of the country. There are three provisions in the Indian Penai Code
protecting the modesty of women. One is the main Section 376 IPC relating to rape. The other
two provisions are contained under Secs 354 and 509 IPC. Sec.354 IPC defines the offence of
assaulting or using criminal force to' a women with an intention to outrage her rnodecty and
Sec. 509 IPC refers to insult to female modesty, i.¢., eve- -teasing.

Out-raging the modesty of Women :; ( Sec. 354 IPC) :

~ According to this section, whoever assaults Or uses cnmmal force to any women intending to

outrage or knowing it likely that he will thereby outrage her modesty is said to’ have committed
an offence. The essential ingredients of this offence are :

(1) There must be some assault or Use of criminal force on a women. Criminal force means
use of physical it force upon a person without her consent, and with the intention of cau: sing or
knowing that will be cause injury, fcar or annoyance to the women,

(2) The assault or criminal foree must be used with the intention of outraging her modesty,

Infact, outrage of femalc modesty will differ according to the country and race to which a
women belongs: What is an outrage to the modesty of one women would be thought as nothing
by another. To place hands on the shoulder of a women will be an outrage to an Indian Women,
but may notbe toa Furcpean Lady. Examples to such an outranging acts are : A teacher taking
indecent liberty with female students, or a doctor stnppmg naked a female patient under the-
pretence to examme her. :

To Constitute an-offence under Sec. 354 IPC the reaction of the women concerned is not the

test. In State of Punjab vs. Major Singh?, the accused major had caused i injuries to the vagina of

a 71/2 months old child by fingering. He walked into the room where the girl is sleeping at 9-

30 PM, then after having switched off the lights, he stripped himself naked below the waist and
knelt over her and performed indecent acts of unnatural lust on her private parts tupturing her

hymen and causing a tear on her vagma

- It was argued for him that, since the child concerned had not developed sufficient sex instinct it
‘would not be said that her modesty was violated. But, this contention was rejected by the Court

and he was convicted under Sec. 354 IPC. 1t was observed by the court, "The essence of a
women's modesty is her sex.: The modesty of an adult female is writ large on her body. Youn g
or old, intelligent or imbecile, awake or sleeping the women possess a modesty capable of
being outraged'. Hence, whoever' uses criminal force to her w1th an intention to outrage her
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- modesty commits an oﬂence punlshable under Sec. 354 IPC, -

The culpable intention of the accused is the crux of the matter Though the reaction of the -
women is relevant its absence is not always decisive, for eg, the accused, a doctor with a-
corrupt mind touches the body of a women who is under the' spell of anesthesia, she may be
sleeping and unable to appreciate the significance of the act, but the offender is punishable

under this section, Therefore, from her very ‘birth-a women possess the modesty and it is the
attribute of her sex. :

This offence is pumshable with imprisonment upto two years or w1th fine or with both. The
offence is triable by First Class or by Second Class Magtstrate

Insultmg the Modesty of Women : (Sec. 509 1PC) :

" According to Sec. 509 IPC 'whoever, intending to insult the rnodesty of a women utters any
word, makes any sound, gesture or exhibits any object, intending that such a word or sound .
shall be heard, or that such gesture or object shall be seen by such women or intrudes upon the

pnvacy of such women is said to have commltted an offence The ingredients of this offence
are :

(1) there must be‘ an intention to insult the modesty of a women.

(2) the insult may be caused by words, gestures or by exhlbttmg any objects (eg. absence'
pictures). '

(3) the accused should have an. intention that these words shall be heard and gestnres and
exhibition must be seen by the women.,

(4) the insult may be caused by intruding upon tha privacy of the women.

The intention to'insult the modesty of the women is the essential 1ngred1ent of the offence. If it
1s committed in a public place, it would be punished under Sec. 294 IPC. This offence is lesser
than the offence punishable under Sec. 354 IPC. If the act goes to the extent of using criminal
force, it is punishable under Sec. 354 IPC. If it involves entry into the woman's property it is
. punishable as an aggravatcd form of criminal tresspass. Sec. 376 IPC protects women from

. rape. Therefore, Sec. 509 IPCis a residuary provision, enacted to punish the acts which would
not fall under the above sections and thus it provides Spec1al protection to women. Eve-teasmg
comes w1th1n the scope of the oﬂ'ence

8.5. SUMMARY :

Rape is forcible ravishment of a women. A man is said to commit rape who has sexual intercourse
with a women against her will and under circumstances explained by Sec. 375. Consent obtained
by putting her in fear of death or hurt is not a valid consent. In 1983 several changes werc made
in law of rape. Punishment for the offence is enhariced, new criminal offences like gang rape
and custodial rape were introduced. Some protective provisions to conceal the 1dent1ty of
women victim and trial in camera were provided.. A presumptlon of absence of consent was
made possible by amending Evidence Act.

Mock marriage, Bigamy and Adultery are some offences which disturb the institution of marriage.
These provide for prosecuting of criminals which also give rise to marital relief under different

enactments. Though the IPC defined the offences like outraging the modesty of women and
mdccent representatlon of women, it is not strong enough to protect the dignity of women
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Law still needs effective changes to protect the women from sexual oifences

Anumber of mcrdents are reported in the press regarding the offences against women especially

© rape, molestation, krdnappmg, family violence, dowry, wrfe beatrng, alcoholism, eve-teasing.

etc. There has been a constant rise in the crime against women and hardly a day passes without
reports in the news-paper or a magazine of a rape or assault having taken place both in the rural ’
“and urban areas. The problems of explortatlon of women and young gitls in prostitution and
the flesh trade is another example. Thus, women in India continue to'be the lesser sex. If such - _
- offences are not merely a problem of law enforcement but also indicative of the disabilities and
mequahtles from which the women in our country continue to suffer despite the Constitution
provrs1ons for equality, social Justice and protection of women.. Demography, health education
and skrll development participation in economic activity, demsmn making, political participation,

. €lc., are examples of indicators denoting the status in' the society. These indicators. are all
: adverse as far as women are concerned.

Infact many of the new forces and 1mpulses in the soc1ety and pollty, such as modermsatron :
technological chan ge and development have affected-worhen adversely and further reduced her
status in the home as well as in the community. B : D

$.6. GLOSSARY :

Mensrea . . . : = Guilty intention _
Custodial rape ’ = Rape by the persons in charge of custody of the v‘]Ctlm
‘women _ _ _
- Gang rape _ ' = Commrssmn of rape by more than one person
Prosecutrix o P Rape v1ct1m who deposes in support of prosecutlon
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8.9.

MODEL EXAMINATION QUESTIONS

L. Answer the followm g questlons in 30 lines.

1.

Examine when a sexual assault amounts to. rape‘? Can a husband be gullty of rape of his

‘own wife? -

What are the changés brought about by fece_nt am:én_dme'hi. in the ra_p'e. laws 7

Explain how women is protected in the commission of the oﬁence of adultery"?

- How the out:raging the modesty of women or indecent. representatlon of women are ..

made punishable under Criminal Law? .-
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9.0_ ~ OBJECTIVES :
: After going through this unit, you will be able

* “To appralse the distinction between thstantwe Law and Procedural Law, |

L T create ‘awareness among the students about availing Substannve Rights through
' appropnate procedure )

* ‘_ To make the students understand procedural techmcahtxes m approaehmg the Court, Police
“and other Implemennng Machmery :

9. 1 IN T-RODUCTION

_-_'Indlan Penal Code isa substantlve law. It defines various offences and prescribes pumshments
~that'can be imposed if the accused is proved guilty. The procedure that has to be followed to
establish the guilt of the accused is prescribed under the Cnmmal Procedure Code, 1973. Itis
procedure that shows the law in action and tells us how it is. worked. Tt i is, therefore, proper to
* consider how women are treated under Criminal Procedure Code.  The IPC does show its
" concernto prevent the explmtanon of women. This is further manifested in the various provisions
of Cr PC m regard to’ the search medlcal exanunatlon detention, summomng of women in
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general, mcludmg in partlcular women accused of an offence. Besides this special protection

. under Cr.P.C,, the Consntutlonal and legal safeguards applicable in the field of personal hberty _

are as much available to women, as they are to others.

9.2. PROVISIONS REGARDING ARREST AND SEARCH OF
WOMEN : '

The Cr.P.C,, prov1des certain rules as to the mode of arrest and search of the accused. Sec. 46
lays down that " in-arresting a person, the police officer or other person making the arrest shall =~
actually touch or confine the body of the person to be arrested unless there be submission ¢f

custody by word or action”. The Law Commission units report on the 'Rape and Allied Offences",
expressed the view that a provision should be added to the effect that in the case of women,

their submission to custody shall be presumed, unless provecl otherwise, and that the police .
officer should not actually touch the person of the women for making the arrest. But this

recommendation is not yet implemented. In this context the Commission also expressed the
view that except in unavoidable circumstances, no wornen should be arrested after sunset and

before sunrise. For this purposg, the Commission recommiended the insertion of a new sub-

section in Sec. 46 of Cr.P.C. as Sec. 46(4) Thls was proposed in the CrP.C. (Amendment) Bill,
1988 clause 9 but was lapsed.

© Under Sec. 47 Cr.P.C. when a police officer has reason to believe _that a person to be arrested -

has entered into any place and the officer enters that place in pursuit.of the offender and if the
place is occupied by females whe observe purdah, the police officer must give notice to the

females in the room that they must w1thdraw themselves from the room before he can enter the
place.

Sec. 51 Cr.PC. confers power on the police officer to search the arrested person and place in .

safe custody all articles, other than wearing apparel found on him. Clause (2) of this section
provides that whenever it is necessary to canse a female to be searched the search shall be
made by another female wnth strict regard to decency

_ Before making a personal search, the searching officer should give the grounds of arrest to the
~ accused, where no such grounds are given, the search becomes illegaP. It is the duty of the
- searching officer making a search to obtam independent and respectable w1tnesses4

9.3. PROVISIONS REGARDING MEDICAL EXAMINATION
OF WOMEN :

A number of sections of the Cr. PC 1973, deal with the medical examination of the aceused
Such examination, as contemplated by the code is-of two types : - :

Medical Examination of the accused at the instance of the investigating agency in order to

secure evidence of crime is the first type. Such examination can be undertaken to secure evidence

of crime and the procedure is prescribed under Sec. 53 of the Codeé. “According to this secnon,

it is to be done by a medical practmoner at the request of the investigating agency. Here the

‘code makes a specific provision by requiring that in the case of a female accused, the examination
should be done by a fermale medical practitionier only. - Sec. 53(2) CtP.C. '

There is however, another type of medical examination contemplated by Sec. 54 of the code

where the accused himself or herself desires the examination in order to prove his or her
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innocence. Where a female accused desires such an examination in order 1o prove her innocence,
-she can avail herself of the facility provided in the relevant sections of the code: This section
- confers an imiportant right on the arrested person. It is the right of an arrested person to have his”
medical examination done. Hence a person in custody 18 in need of protéction of the nature
conferred by Sec. 54 of the Cr.P.C. But often the arrested person does not know his or her ri ghts
in this respect. It is the duty of the magistrate to inform the arrested person about his/her ri ght .
to medical examination in case he has complaints of physical torture, or maltreatment in police
custody®. Such a provision is necessary to safeguard against custodial torture and exploitation.
However, if the magistrate considers the request to be vexatious or for defeating the ends of
justice, he may refuse it. '

94. PROVISIONS REGARDING DETENTION OF WOMEN :

When a person is arrested, the police officer can keep in custody for a period of not exceeding

24 hours (Sec. 57 CrP.C.).. Before expiration of this. period, the arrested person has to be

produced before the nearest magistrate who can under Sec. 167 CrP.C. order his detention for

a term not exceeding 15 days on the whole, or he/she can be taken to a magistrate who has
“ jurisdiction to try the case, and such magistrate can remand the person into custody for a term
- which exceed 15 days but not more than 60 days. '

In regard to the detention of a women after arrést, a matter which requires to be considered is
the place where she is to be detained. This question was also examined by the Law Commission
in its report on ‘Rape and Allied Offences'. The recommendation.of the Commission was that,
if there are no suitable arrangements in the locality for such detention, the women should be _
sent to an institution established and maintained under the Women and Children Act (Licensin g)
Act, 1956, ' p 8

Further Sec. 98 CrP.C. confers power on the District Magistrate to make an order for the
immediate restoration of a women to her liberty or the female child to her proper custody,
where such a women or a female child under sixteen years has been abducted or unlawfully
detained for an unlawful purpose. Necessary force may be used in carrying out this ordet; but

both the detention and the purpose must be unlawful. k

9.5.  PROVISIONS REGARDING SUMMONING WOMEN TO
THE POLICE STATION : |

The Code of Criminal Procedure has a lenghty chapter on the investigation of offences. Ch apter
- XII gives various powers to police officers engaged in investigation, Sec. 150 (1) CrEC.
authorises police officer making the investigation under this chapter to summon any person
believed to the acquainted with the facts of the case and such a person can be directed to come
to the police station for the purpose of investigation. But, in the case of persons below 15 years
and also in the case.of all women, it is specifically provided under the provision to Sec. 160(1)
Cr.P.C. that, they should not be called to the police station for the above puzpose, but they -
should be examined at their place of residence. Though this is an important safeguard to women,
there is no specific sanction provided in the section for its infringement. Summoning a women
in violation of this rule may attract a charge under Sec. 166 of the IPC ie., public servant
disobeying direction of law with an intent to cause injury to any person.
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9.6. PROVISIONS REGARDING IN CAMERA
" PROCEEDINGS :

The place in which a trial shall be held shall be deemed to be-an open court to which public may
have access. But Sec. 327 of the code empowers the magistrate to exclude the public generally
or any particular person from the court room in such matter as ought to be conducted in privacy,
This is what is known as in-camera proceedings, Under Clause (2) of Sec. 327 CeP.C. it was
provided that an inquiry into a trial of rape or an offence uiider Secs. 376 or 376-Ato 376-D of
the IPC shall be conducted in-camera. Where any proceedings are held in-camera, it shall not
be lawful to any person to print or publish any matter in relation to any such proceedings,
except with the previous perrms51on -of the court. VlOlathII of this provision attracts criminal
charge under Sec. 288-A of the IPC '

9.7. - PROVISIONS REGARDING BAIL FOR WOMEN :

There are certain special provisions relat_ing to bail' of particular reference to women, The Code
of Criminal Procedure, 1973 when dealing with the question of bail, takes into account the fact
that women deserve special consideration by giving the court a discretion to release a women -
on bail, even where there is a serious charge. -Sec. 437 Cr.P.C. gives power to the court ¢r a
police officer to release an accused on bail ina non-bailable case, unless there appears reasonable
grounds that the accused has been guilty of an offence punishable with death or life imprisonment.
But a person under the age of 16 years or a women or a sick or inform person may be released
on bail even if the offence charged is punishable with death or life imprisonment.

Thus the code while directing the court not to release a person on bail where the offence is
punishable with death or life imprisonment, takes care to prov1de that this prohibition shall not
apply where the accused is a women. '

9.8. CAPITAL SENTENCE ON PREGNANT WOMEN :

Indian Penal Code still retains capltal pumshment for murder and a few other offences, thou; gh
so far as murder is concerned, it is now awarded only in the rarest of rare cases. There is no
special relaxation in favour of women as far as capital punishment is concerned. But'Sec. 416
of the Code of Criminal Procedure, 1973 provides that if a women sentenced to death is found
to be pregnant the High Court shall order the execution of the sentence to be postponcd and
may, if it thinks fit, commute the sentence to life 1mprlsonment

Imprisonment for Life :

Sec. 432 of the Code of Criminal Procedure, 1973 empowers the appropriate government to
suspend or remit sentences conditionally or other wise in practice, the met effect of remissions
granted by the State Government was such that life imprisonment came to be.reduced to about
10 to 12 years imprisonment. Besides, Sec. 432 of the Code provides that without the consent
of the person sentenced, the appropriate government may commute certain sentences. This .

- positibn was, however, substantially changed when in 1978 Sec. 433-Awas inserted into CtP.C.” -

Sec. 433-A of the Code provides that noththstandmg anythmg contained in Sec. 432 where a
sentence of imprisonment for life is imposed on conviction of a person for an offence or where
death is one of the punishments provided by law or where a sentence of death imposed on a
person has been committed under Sec. 433 CrP.C. into one of imprisonment for life, commutation
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shall not be perm1551ble to less than 14 years. This ngld restnctlon obv1ously works hardship
in the case of women prisoner, sentenced to imprisonment for life. It is not propes that the law -
should insist on the female prisoner's undergoing minimum 14 years imprisonment mandatonly -

as laid down in Sec. 433-A Cr.PC. In many cases categorical application of this section to

- Women prisoners may cause grave hardship. In Man Ram vs. Union of Indi#’, the Supreme -
. Court expressed some uneasiness about the rigid approach reﬂected in Sec. 433 ACrPC. in
general, : .

The facts of a recent Allahabad High Court case’ 111ustrate how in practlce 51tuat1ons may arise
when the sentence of life imprisonment may still prove to be severe in the facts of a particular
case. A mother had committed murder of her infant son and then herself attempted to commit
suicide. She was aged only 17 years at the time of the offence. There was no apparent motive
for the murder, which was committed in rage. As a result of the women's act, she has not only
lost her son but she had also lost the sympathy of her husband, who refused to keep her in his
house after this tragic incident. The Allahabad High Court, while awarding t he sentence of life
imprisonment to the women, made in its judgment observations to the effect that the case was

.. one in which part of the sentence of i imprisonment should be reduced by the State Government

under Sec. 432 of the Code of Criminal Procedure 1973,

9.9. PROVISIONS RELATING TO MAINTENANCE OF
- WOMEN :

In addition to the Hindu Adoptiorl and MaintenanceAct, 1956 the right of maintenance has also
been granted to the wife under Sec. 125 of the CtP.C. The scope of these two laws is different.
Sec. 125-CrP.C. provides a summary remedy and is applicable to all persons, This section
gives effect to the fundamental duty of a man to maintain his wife, children and parents so long
as they are unable to maintain themselves. Its provisions apply and are applicable whatever
. may be the personal law by which the persons concerned are governed$

Under Sec. 125 CrP.C. a magistrate of the first class. may order a monthly allowance for the
maintenance of amna's wife or child or father or mother at a monthly rate not exceeding Rs.
500/- if it is provided that a man has sufficient means and despite having sufficient means

" neglects or refuses to maintain his wife etc., who is unable to maintain herself and minor children
whether married or not. If the person fails to pay maintenance inspite of the maglstrate orders,
the magistrate may levy an amount as a fine and recover it from the man.

If the man offers to maintain his wife on the condition that she lives with him, the magistrate
' may after con51der1ng the grounds of refusal, if any, by the women make an order under this
section. According to this section, if a husband has married a second tima or kept a mistress it
will be a sufficient ground for the wife's refusal to live with him. But, if the wife is living in
adultery or without any sufflment reason she refuses to live with her husband, or if they are
'hvmg separately by mutual consent, then the provisions of this section will not apply. The
magistrate is empowered to increase or vary the allowance if the circumstances require (Sec.
127 Cr.P.C.). The person in whose favour an order of maintenance is made is entitled to a copy
of the order without any payment, '

In the famous Sha Bano case’, the Supreme Court held that Sec. 125 CrPC was apphcable to _'
all irrespective of their religion. It was therefore applicable to Mushm women also. Howevel;

recently the Parliament passed a Muslim Women's (Protection of Ri ghts on Dlvorce) Act, 1986 -

whlch provides other remedics for Muslim Women and allows them touse the remedy provrded
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by Sec. 125 CfPC only if thc husband c0ns'ents to it,

The object of this section is to avoid vagrancy by providing that a maglstrate may upa limlted
extent see that a wife and children are maintained by husband.

~ It provides summary procedure which does not cover entirely the same ground as the civil
liability of a husband or father or son under his personal law to maintain his wife, children or
parents. If any substantial issue of civil law is raised by the partles their remedy hies only in the
civi] court. Therefore, the findings of a magistrate under this section are not final and the
parties can legitimately agitate their rights in a Civil Court 0

Thus a wife or child have two remedies available for securing maintenance. The first is a suit
in & civil court, in which a decree may be obtained for an amourit commensurate with the status
or means of the party liable. Even arrears of past maintenance can be recovered under this
Section. The maintenance could be made a charge in the property. The decree can be enforced
against his property in case of his death. The second remedy is a proceeding under this section.

It is a cumulative remedy. This remedy is open to a wife or child either legitimate or illegitimate.
The mere existence of a decree of a civil court awarding maintenance does not oust the jurisdiction
of the magistrate to make an order under this section on the application of the wife. Thus the

‘Code of Criminal Procedure provides for mamtenance of women” '

9.10. SUMMARY

Criminal Procedure Code is a confiscation of procedures regarclmg investigation into crimes
‘and the prosecution of criminals. The police authorities are expected to observe some norms
when they search or arrest the women. They have to give sufficient notice to purdanasheen
women to withdraw from the room which the police intends to search. Only women police
personnel should search the women, Even the medical examination of women should be clone
by the women medicat officer only. Certain special provisions were made regarding detention
~ and summoning the women. The proceedings regarding rape case should be held in-camera,
‘violation of which will be an offence under IPC. - If the women convict is warded capital
*. punishment and she is a pregnant the execution can be postponed or commuted to life
~_ imprisonment at the discretion of High Court, Government may remit the sentences of women
" convicts. Section 125 of CrP.C. provides a summary remedy to all persons 1ncludmg wife and
- children, regarding the rnamtenance : '

Still there are certain lacunae in the law which need attention. ‘Most of these safeguards are

often not observed in practice because there is no independent agency to ensure that they are

‘complied with. Therefore, _fhere_ should be a provision in the code that when a young person

below 15 years or a women is examined by the police during investigation, a relative or friend

. of the person to be examined, or a representative of a recognised organisation ‘interested in
women and children’s weifare should be allowed to be present, '

Arfest ' ' = Seizing of a person and detmmng him in custody by
: ' ' lawful authority. '

CBall =.. Releasing an arrested person from custody after payment
- has been-made to a court as guarantee that the person
will return to face tra11
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or
To set at ltberty a person arrested .or 1mprlsuned on-

© . written security taken for his appearance on a day and
~© at a place named.

Capital .Sen_tehce : = A penalty which results in the loss of the conv1ct § hfe _ '
R o Itis abolished in several states.
CrPC. . = Criminal Procedure Code - Code which provides

procedure to be followed in criminal proceedings.

Any proeeedmg in which a government seeks to
- prosecute a person for an offence and to Impose upon
~ him a penalty of a cnmmal character

 Ctiminal Proceedings

Care, m crlrnmal law detentlon (1 e. bemg kept in prison
“orinacell '

Keepmg someone 50 that he cannot escape.

- Proceedmgs to be held in the chambers of the Judge, ie.,
secretly or privately.. Public are not permitted to present.

Examination to find out what is wrorig; examining the
T detalls of a case by a person having authonty

' Jud1c1al authonty who tries cases in a police court. A public
' '.-_cml officer possessing such power, legislative, executive
“or Judtclal as the government appointing him may ordain,

To supply of necessaries to a person, wife and chtldren or
" person ‘who are unable to provide for themselves.

= ”An exploranon or mspectmn of a peison's house, premlses
S et by a publlc officer i.e., a police officer for the purpose

T of dlscovenng evidence of a crime, or a person who is
__ accused of a crime. S ‘

A written. order issued by a court for a probable cause,
L spec;fymg the place where a search is to be made and the
~-  things to be Tooked for, and directing that when found, they
' _should be brought befnre the court. ' _

A judgement of pumshment ina cnmmal proceedmg, 1e.,-
- f';_legal pumshment glven by a court to a convicted person,
A court or writ commandmg a party named therein to appear
_m a court on or before a specified date and defend the-
‘ {'complamt in actlon commenced against him. It should also
~ notify the party that, in case of his failure to do so, judgement . .

by default will be tendered agamst him for the relief
' demanded in the complamt '

T to call someone to come,

-~ it is a document which starts a legal action in the court.
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9.16. MODEL EXAMINATION QUESTIONS

1 Answer the following questions in 30 lines each.

1. Explain the special provisions regarding women provided in Ct. P.C. during invesﬁgation ?

2. Analyse the provisions of Cr. P.C. during prosecution of Womeri. ?

3. Explain when a person is liable to mainatin his wife or parents. -

118




~ BLOCK -V
RECENT CHANGES IN LAW







UNIT - 10 : DOWRY PROHIBITION ACT
Contents : ' o
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10.3. The Evils of Dowry System
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10.4.6. Amendments made in 1986 to the Dowry Prohibition Act, 1961.
10.4.7. Offences Punishable under the Dowry Prohibition Act, 1961,

10.4.8.  Amendments made in Other Penal statutes deﬁling with Dowry Offences in
" India. : ' \ j

10.5. Judicial precedents on Dowry Death Cases.. '
10.6. Summary | '
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10.9. Suggested Readings

10.10. Model Examination Questions

10.0. OBJECTIVES :

After going through this unit, yon will be able to

*

Examine the background and consequences of dowry system from the time of its inception
upto the present. '

*  Review the legislation on dowry prohibition and the role of judicially in dealing with

dowry offences in India.

10.1. INTRODUCTION :

Dowry has become a social evil, a veritable curse vitiating and undermining the family peace,
harmony and growth. Tt has affected people from all walks of life, the rich and the poor alike.
The problem of dowry has ruined a number of families and created many unhappy homes.

Of late it has been seen that, not only brides but also prospective teenaged girls out of sheer -
 frustration are driven to commit suicide for obvious reasons of unbearable torture and trauma. .
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" Occasionally quite a mimber of instances have come to light where men or their relatives resort
to physical violence and criminally assault women for not bringing or insufficient bringing of
expected dowry. Yet another consequence of the evil of dowry is the development of sex
delinquency, of which the society mocks and parents remain helpless to see their helpless
daughter(s) living a promiscuous life. A survey conducted by the National Academy of
Administration, Mussoorie points out that many girls have undertaken to live in promISCUOUS _

life Just to earn enough for meeting the dowry expenses at their marriages. '

‘qury demand has also contributed for an irretrievable break down of ma rmiages and consequent
divorce situations leaving the women to suffer badly for no faalt of theirs.

The rates of dowry, vary from caste to caste and rhostly depend upon the groom's
accomplishments, family status and other attainments, such as, education, employment, wealth
and other material acquisitions. Occasionally the bride's side bears the expenses of the would
be groom's education, employment, prospects, or in acquisition of wealth either in India or
abroad. There are also incidents where dowry is demanded on behalf of the groom's on the plea
of providing similar dowry at their danghter's/sistér's marriage.

Figures given in the Lok Sabha', 1989, indicate that there is 65% increase in dowry deaths. A
-soaring number of bride burning cases proves that the government has not succeeded in checking
crimes against women., - '

102. HISTORICAL BACKGROUND OF DOWRY :

The Iaﬁcient marriage (Vivah) rites in the vedic period are associated with Kanyadan or the
ceremony of gifting away the bride, specially in the Bramha and Prajapatya forms of marriage.
Accnrdmg to Hindu Shastras, the meritorious Act of 'dan’ or Ritual Gift is incomplete tnll the
receiver is given a dakshina. Thus Kanyadan became associated with Varadakshina i.., the
gift in cash or kind by the father of the bridge to the bridegroom. This Varadakshina or dowry
included ornameénts and clothes, which the father of the bride could afford; and were given
away as the property of the bride. This had however, only 4 symbolic value"in the eatire

marriage ceremony as it was not con51dered respectable for the groom or hlS parents to ask for
ornament of specific value :

Dowry among Hindus was not unknown in Ancient India. Ancient scriptures approved of
wealth given to a bride at the time of her wedding, which is known as her 'stridhana’. But the
‘dowry' should not be confused with the term'stridhana’ which has special significance and has
different meaning in the annals of legal world. The expressnon 'stridhana’ has been vanously
defined and some of them are enumerate as under :- '

Manu enumerates six kinds of Stridharnias -
‘1) . - Gifts made before the nupital fire,
2y Gifts made at the bridal procession,

3)  Gifts made i in token of love, |

4)  Gifts made by father:

5) Gifts made by the mother
6) .- Gifts made by a brother

All the commentators are agreed that the ahove is not an exhaustwe enumeratlon of Stridhana.
“To the above llst Vlshnu adds - -
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(i) Gifts made by a husband to his wife on supersessmn that is on the occasion of his . |

taking another wife,

(i) Gifts, subsequent that is, those made after marriage by her husband § relatlons or her
parent's relations; - -

(iit) Sulka or marriage fee;
(iv) Gifts from sons and relations.

Earliest references to dowry show that it was mamly a pre- oecupatlon of kings and of the very
rich who could indulge in luxurious display. :

It'is reported that Parvati, the consort of Lord Shiva, received slaves, horses and elephants,
cattle and vehicles, grains, jewels, clothing and gold vessels. There are mythological references
of dowry in Mahabharata, Draupadi, Uttara, Subhadra also brought l'lCh presents of horses,
elephants and jewels with them. :

In "Valmiki Ramayan' ‘Balakanda’ (Chap. 74 versés 3 & 4) expresses that ng Janaka of Mithila

gave sita a large dowry of "a hundred thousand cows, woollen clothes, countless silken robes .

and richly decorated elephants, horses and chariots, male and female atiendants, numberless
gold coins and miany other gifts". '

During the mughal period, dowry was a common feature. However, Akbar realised that although

~ arich dowry of such dimensions was possible for his son, such an examples might make life

very difficult for his proper subjects. So he appointed Tui<begs (or masters of marriage) to
keep a strict check on those who might demand exorbitant dowries from thent. :

Now the custom of giving and taking of dowry has increased in all groups - Hindus, Muslims,
Christians all alike through a process of sheer osmosis. The Hindu Dowry tradition is firmly
entrenched among the Roman Catholics of Goa and the Syrian Christians of kerala as Verghese?

- found during her studies. Now dowry has become a menace to society often compelling girls

to commit suicide. It is nothing but an extraction of money or valnable items from bride's
father. On the one hand it has lowered down the status of women in society and en the other
hand it has given an impetus for earning black money and several malpraetlees at social level.

The evils of dowry have become so pernicious that a large number of women are. bemg murdered,

burnt or assaulted every year on the alter of dowry. Hardly a day passes, when the news of
suicide, murder or bride burning for dowry are not flashed in the dailies in some or the other
parts of the country. Surprisingly enough, recently the Hindustan Times® published a banner
tews, "Dowry torture on increase in UK.", stating that bride burning and other dowry related
brutalities among the Asian families are on increase and have become now a major problem in
London, Leicester and Birmingham. In Delhi, in the first ten months of 1986, 56 women were
killed for dowry and about 3,108 dowry complaints were filed inspite of stringent laws, In
Bihar also, the evil has been like an epidemic. A large number of women are being forced (o
commit suicide or are burnt to death for dowry. The Hindustan Times® daily reported 125
dowry deaths i Begusarai area only every year. In Andhra Pradesh the number of dow1y
deaths increased from 15 cases in 1983 to 162 in 1986 and to 250 in 1989.

Though dowry is an all India phenomenon, there are some communities and groups which. are
relatively free from the menacé of this custom. Most of the muslim communities, the non--
~ catholic Charistians outside Kerala and the Parsees do not have dowry as an essential part of

- the marriage ritual. The Nagar Brahmins of Gujarath, the Khatrias of U.E,.and the Mathur
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Kayasthas do not have dowry as a custom. But today, even those belonging to this non-dowry
category have taken to dowry, and look upon it as a prestige symbol. Dowry is practised
among almost all the castes of the Hindus in all states. So do the Agarwals and other Vishya
groups in the Hindi speaking areas, the Rajputs and Kayasthas and landlords of Bihar of U.P,
‘in the South, the Reddys, the Kammas, the Velmas and well do to Brahmins, the mudaliars, the

Chettiars and ngayat Uroups and the Christians (in kerala) are known for their passicn for
dowries®.

The probable factors that have influenced the growth of Dowry system are :
(1) The parents desire to see that their dau ghtérs are well placed.

(2) The attitude of the people with regard to dowry giving and takmg as amatter of status
and social prestlage

(3) Uncertainty about futma ¢conomic support by the son mduces a father to demand
dowry.

(4) Caste elements and the practice of hypel*gamous marriages.
(5) The custom of joint family system.
(&) an—producti\rf; role of women in the economic partnership of their husband.

(7) Compulsiveness of rharriage_, particularly among the_Hi_ndus.

10.3. THE EVILS OF DOWRY SYSTEM :

The consequences of the demand for dowry are, obviously, disastrous not only for the wife and
the husband and their two families, but also for the marriage itself. The moment it is made, it
creates a wide chasm between the two families which can never be filled as the demand by jts
very nature is such that is cannot be fully met because it is not a one timé demand but a string
of demands which follow one another ceaselessly. It also sets the hushand and wife apart as
they are instantly identified with the two adverse camps and the relationship comes under an
increasing strain. - :

Dowry is demanded and expected as a matter of right and if not forthcoming, pressure is applied
to extract it anedven extort it. The women becomes a hostage in the hands of the husband's
people. First, her whole future is threatened by the possibility of the marriage breaking up and
she being left high and dry because the process of marriage for her is by and laige irreversible.
Worse still, she is in the immediate danger of physical maltreatment and bein g alone in a strange
household with no one on her side she often suffers physical abuse. In any case, being constantly
among hostile people she loses her mental and psychological peage and her efforts to adjust to
the new life get a serious setback. Still the main consideration before he is to omehow protect
the marriage because a breakup is always fraught with even more serious consequences. In this
precarious situation she is exploited fully to put pressure on her par ents and their reluctance or
inability to-fulfil the demands invites further wrath upon her which many a time results -in
extreme physical harm,

Dowry system is a great'pemicibus evil. Tt has drawn many girls to suicide, to save their
parents from economic drudgery. Many are duped into the brothels ot service of doubtful
nature or resott to prostitution.
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10.4. SOCIAL ACTION AGAINST THE PRACTICE OF
| DOWRY

10.4. 1 Work done by Soclal Reformers :-

The social reformers of the 19th and early 20th centuries be ginning with Raja Rammohan Roy,
Ranade, Karve, Ranabai, Ishwara Chandra Vidya Sagar, Mahatma Gandhi, Mahatma J yotiba
Phule and Dr. Babasaheb Ambedkar has striven hard for the abolition of various social evils
including the evil of dowry system from which the Indian women suffered. Mahatma G'll’ldhl
laid special stress on the abolition of dowry system.

However the society, because of its traditions and greed, has not yet fuifllled the cherished
desire of mahatma Gandhi and other social reformers, .

10.4.2. State Leglslatmn on Dowry Prohlbltlon in Pre-Independenc

India :-

Long be'fnfefIndia‘become'i_ndependent, the then proﬁineial Government of Sind passed an
enactment known as 'Sind Deti-Leti Act, 1939" with a view to deal effectively, the evil of

dowry system. The provisions of this Act did not apply to Mohammadans, Parsees Christians
and Jews, o

Section 2 of the Act prohibits'paym'ents and giving of gifts or presents in kind, not only on the
occaston of martriage but also on festivals or auspicious days, or on account of birth of the
- child. Section 3 said that, "No person shall give or accept or agree to accept any paymentasa’
part of the contract of any betrothal on marriage”. Section 4 said that such. acceptance or
giving shall not be in excess of such limits specified in a list. Penal provisions were contained
in Sec. 8 which presented punishment for contravening Sec. 3 and 4 with simple 1rnprlsonment
- which may extend to one month or with fine which may extend to Rs. 1,000/-.

Even though the Act contained exhaustive provisions which, ‘inter alia', prohibited giving and
taking dowry as part of contract of betrothal or marriage; prescribed limits for giving and
taking of dowry as per specxfied list and provided punishment for contravention of the provisions -
of the Act, yet the enactment had neither any impact nor could create the desired effect.

10.4.3. State Leglslatlon on Dowrv Prohibition after
Independence :-

-The State- Governments had from t1me to time passed legislation to prohlblt the custom of
dowry. The Bihar Dowry Restraint Act was passed by the Bihar State in 1950. The State of
Andhra Pradesh passed the Andhra Pradesh Dowry Prohibition Act, 1958 and Jammu and
Kashmir passed Jammu and Kashmir Dowry RestraintAct in 1960. All these enactments made
an attempt to ban dowry.

The Andhra Pradesh Dowry Prohibition Act, 1958 defined "dowry™ as any property or valuable
security gwen or agreed to be given "as consideration for any betrothal or marriage”. It made
the act of giving or taking of dowry as unlawfu} and any agreement in that regard as void. It
had also made the act of giving or taking or abetting the giving or taking of dowry punishable
with imprisonment upto 6 months or fine upto Rs. 1,000/- or with both. Tt further provided that
-an offence under that Act would be tried by a first class magistrate ‘on a complamt rnade within
one year from the date of offence. =

125




" These enactments failed to achieve the objectives for they contained loopholes. In the first
place, it was not possible to prove that any amount so paid or any property so given were “as
consideration for the betrothal or marriage” and secondly, because of the absence of any agency
for initiating action on the contravention of the provisions of the said acts as the bride’s parents
would not, in the interest of girl, prefer a complaint. o '

1044.  Central Legislation :-

As the problem of dowry was assuming enormous proportions, it started agitating the minds of
the people hoth outside and inside the State Legislatures and the Parliament.” Right from the
inception of First Lok Sabha, the matter was raised i in the Parliament time and again and various
proposals for restraining dowry were introduced in Parliament in the form of Private member's
Bills. During the course of discussion on a nonofficial Bill, sponsored by Smt. Uma Nehrn
M.P,, in the Lok Sabha on 27 Nov., 1953, the then Minister of Law gave an assurance to the
House that a Bill on the subject would be prepared in consultation with the State Governments.
In pursuance of the assurance a Bill was subsequently prepared and:submitted for consideration
. of the Cabinet in the light of the views expressed by the State Governments. The Cabinet then
 decided that the proposal might be held in abeyance till the enactment of the Hindu Succession
Act. After thé enactment of the said Act in 1956, the Government felt that a separate legislation
to prohibit dowry was not a matter of urgency. However, since the problem contimigd to
increase by leaps and bounds, the issue was raised repeatedly by members in Parliament and
certain Private Members Bills on the subject were introduced in various State Legislatures as
also in the Parliament. In view of the persistent nature of the problem and.an account of .
pressure both at political and social levels, the Government finally decided to process the
legislation. As a result, the Dowry Prohibition Bill, 1959, with the main object of eradicating
the evils of dowry system, was introduced by the government in the Lok Sabha on 24 April,
. 1959. After some discussion, the Bill was referred to a Joint Committee of both Houses of
Parliament in September, 1959 for examination and Report. The Toint Committee presented
" their report with some amendments in the Bill on 19 November; 1959, When the bill, as reported
- by the Joint Committee, was taken up for consideration in Lok Sabha, the Lok Sabha, in their
wisdom, made an amendment in the Bill; as reported by the Joint Commiittee, by inserting
Explanation I to clause 2 of the Bill so as to make it clear that bonafide gifts might not be
- deemed as dowry. However, when the Bill, as ‘passed by’ Lok Sabha, was taken up for
consideration in Rajya Sabha, the Rajya Sabha in their wisdom, did not accept the aforesaid
amhendment to the Bill proposed by Lok Sabha. As the House (Lok Sabha and Rajya Sabha)
 finally disagreed as to the amendments to be made to the Billin question, the Bill was considered
at the Joint sittings of both houses of Parhament held on 6 and 9 May, 1961, came into force
from 1 July 1961. :

Even after the enactment of the Dowry ProhlbmonAct 1961 the problem of dowry system, on
account of diversity and variety of custom prevalent in dlﬂ'ercnt parts of the country, contmued :
to grow in different ways and this has been engaging the attention to the Government for some-
years. In order to check the growth and to curb the evils of thie system, the Central Govemmentt
-allowed the individual State Governments to process and carry out amendments in the Dowry
Prohibition Act, 1961 in the light of local conditions. “Accordingly, under Articlé 246 (2) read
with Article 254(2) of the Constitution of Incha, the Governments of bihar, West Bengal Orissa,
Haryana, Himachal Pradesh and Punjab passed.enactments amending the Dowry PI’Ohlblthn -
Act, 1961 in their application to thelr respective states . o




104.5, 4 5. Amendments made in 1984 to the Dowrz Prohlbltlon

Act, 1961 :-

The legislation on tho subject enacted by Parllament i.e., the Dowry ProhlbltlonAct 1961, and
the far reaching amendments which had been made to the Act.by a number of the States during -
the seventies had not succeeded in containing the evil. Government had been making various
efforts to deal with the problem. In addition to issuing instructions to the State Governments
and the Union Territories administration with regard to the making of thorou ghand compulsory
Investigations into cases of dowry deaths and stepping up ahti-dowry publicity, the Government
referred the whole matter for consideration. by a Joint Committee of both the Houses of
Parliament.

The Joint Committee had recommended that‘the definition of "Dowry” contained in Sec. 2 of
the 1961 Act should be modified by omittin g the expression "as consideration for the marriage"

used therein on the ground that it is wel-nigh impossible to prove that anything given were a
consideration for the marriage for the obvious and simple reason that the giver i.e., the parents
who are usually the victims would be reluctant and unwilling to set the law in motion. Thus,
‘the Dowry Prohibition Act, 1984 amended Section 2 of the Dowry Prohibition Act, 1961. In
the original act "Dowry" was defined as "any property or valuable security given or agreed to

be given "as considered of mamage Now the substituted words for underlined portion are "in
connection with the marriage". : '

Section 3 had been completely recast. The amendments are mainly two ;

(a) punishment for the offence of taking or gwmg dowry has been enhanccd and the minimum
punishment has been laid down: N :

(b) the oxplanatlon 1 to Section 2 of the original act exempted presents made to the bride and

. bridegroom at the time of marriage by parents, relations and frlends have been put in sub
" section (2). '

Original Section 4 has been amended in two respects -
(a) the minimum and maximum punishment has been laid down.

(b) for the proseolition of the offender now no sanction of the State Govemloent is needed. .
The amendmg Act of 1984 has reduced the time limit within which the third party who has

. received the dowry or whe is in possessmn of it should return it to the bride from one year 1o
three months.

A new sub-section (3-A) to Section 6 has been appended under which, the accused, even after
~ his conviction, is required to transfer the dowry to the women w1th1n the time spec:fled in the
~ order. : :

Under cIéﬂse (b) of the Old Sootion 7(1), it was not stated as to who could file a complamt for .
the prosecution of a dowry offence, and therefore it caused some difficultiés of i lntexpretatlon :
.Under the amended clause any one of the following persons can ﬂle a cornplalnt

" (a) Aggneved person .
B (b) A parent or other relatlve of the aggrleved party and

(c) Any recogmzed wclfare institution or Olganlsatlon

Now cogmzance of a dowry offence can also be taken by the court; (1) on the basis of its own’ _ -
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_ khowledge, or (2) on the basis of a police report of the facts which constitute an 6ffence under
the Act. :

Under the Old Section 8, dowry offences were non-cognlzable, bmlable and non- compoundable
The amending Act, 1984 made them cognizable.

10 4. 6 Amendments made in 1986 to the Dowry Prohlbltmn

Act, 1961 :-

The increasing number of dowry deaths was a matter of serious concern. The extent of the evil
had been commented upon by the Joint Committeé of the Houses to examine the working of’
the Dowry Prohibition Act, 1961. Tt was therefore, proposed to aimed the Dowry Prohibition
Act, 1961, the Indian Penal Code; the Code of Criminal Procedure, 1973 and the Indian Evidence
Act, 1972,

_ u Amendment of Section 2 :-In the Dowry Prohibition Act, 1961 in Sec. 2, for the words
"or after the mamage  the words "or any time after marriage" shall be substituted.

(i) Amendment of Sectlon 3 :-Punishment for giving or taking dowry has been extended to
five years 1mpnsonment and with fine which shall not be less then Rs. 15,000/- or the amount
of the value of such duwry, whleh ever is more. '

‘(i) Insertion of New Secgon 4-A : -This section prescnbes any advertrsement through
pericdical, joumal ur any other medta, by a person regarding offenng adowry with impriscnment
and fine, :

ﬂg} Amendment of Sectlon 6:-As per (B) when awomen dies w1thm seven years otherwise
‘than due to natural causes, that property shall‘be transferred to her children, in the absence cf
her children to her parents :

At

i) Amendment of Section 7 :-As per amendment any statement gwen by the person aggrreved
- shall not be sub_]ect to a prosecutlon under this Act. - '

- {vi) Insertion of New Sections 8-A and 8-B :-As per Sec. 8-A where any person is prosecuted
. for taking or abetting or the demanding of dowry, the burden of proving that he had not committed
- an offence under those sections shall be on him, As per Sec. 8-B, the State Govemment may
appoint as many Dowry Prohlbttton Officers as it thinks fit and specrfy the areas in respect of,

: which they shall exercise thelr Junsdlctron The State Government may appoint an Advisory Y -
.' Board i - S :

0 ;_;tjn;ié_: ‘Sec. 10  State Gevemment may

tvm [A new Sectmn 304-B relatmg to Dowry death was mserted n the Indlan Penal Code by
the Dewry Prohlbrtlon (Amendment} Act 1986 o

Section 304- B reads o

"(1) Where the. death of a women is caused by any burns or bodlly injury or occurs otherwrse '
than under normal circumstances within seven years of her marriage and it is shown that sooin
before her death she was sub_]ected to cruelty or harassrnent by her husband or any relative of

_her husband for, or in connection with any demand for dom'y, such death shall be called Dowry '
Death and such husband or relattve shall be deerned to have eaused her death
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(2) whoever commits dowry death shall be punishment with imprisonments for a term which
shall not be less than 7 years but which may extend to imprisonment for life".

A presumption as to Dowry death as against the accused has also been inserted in the Evidence
Act after Sec. 113-A as Sec. 113, Corresponding change was introduced in the Criminal

Procedure Code of 1973, by which it was made a non-bailable, cognizable or non-cognizabla
offences.

In this connection reference should necessarily be made 498-A also subsequently inserted in
the [PC-which defines "cruelty by husband or relatives of husband".

10.4.7. Offences Punishable under the Dowry Prohibition Act,
1961 :-

Before dealing with any specific offence punishable under the Dowry Prohibition Act, 1961, 1t
is necessary to know that Dowry is according to the provisions of law and the judicial decisions
on it. '

0] Definition of Dowry :-

Dowry means the property which a women brings to her husband at marriage, sometimes used
for a dower, sometimes a gift given to or for a wife at marriage, a natural endowment’.

Section 2 of the Dowry Prohibition Act defines dowry as follows :-

"In this Act, "Dowry" means any property or vatluable security given or agreed to be given
either directly or indirectly -

{a) by one party to a marriage to the other party to the marriage; or

(b) by the parents of either party to a.marriage or by any other person to either party to the
marriage or to any other person; '

at or before or after the marriage in connection with the marriage of the said parties, but
does not include dower or Mehr in the case of person to whom the Muslim Personal Law
(Shariat) applies. ‘

Explanation II - The expression 'Valuable Security' has the same meaning as in Section 30 of
- Indian Penal Code".

The concept of "Dowry" which embraced in its ambit the presents made to the newly wedded
wife which were to form part of her Stridhana has not at all been affected by the provisions of
the Dowry Prohibition Act®, A voluntary and affectionate giving of dowry and traditional
presents would thus be plainly out of the ambit of the particular definition under the Act and
once that is so the rest of the provisions thereof would be equally inapplicable.

(iiy  The offence of giving and taking of Dowry : (Section 3) :

What is prohibited under Section 3, Dowry Prohibition Act, is giving ar taking or abetting the
giving or taking of dowry after the commencement of theAct. No dowry is given or taken after
the commencement of this Act. Section 3 does not prohibit asking for return of the dowry paid
prior to the commencement of the Act as a result of divorce or estrangement between the
parties to the marriage. If the bride's father had paid the dowry after the commencement of the
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Act or the husband has taken the dowry after the commencement of the Act, then undoubtedly
it will come within the mischief of Section 3 of the Act subject, of course, to provisions of
Sec. 69.

(iii)  The Offence of Demanding Dowry : (Sec. 4) :

The object of Section 4 of the Act is to discourage the very demand for property or valuable
security as consideration for a masriage between the parties thereto. Section 4 prohibit the
demand for 'giving' property or valuable security which demand, if satisfied, would constitute
an offence under Section 3 read with Section 2 of the Act.

(a}  Demand of Dowry before Fixing Actual date for Marriage :

- According to the provisions of the Act, the agreement for payment of property or valuable
securily 1s necessarily to precede the performance of marriage. In the case of Srikanta Krishna
Ghosh vs. Indu Kumari Ghosh,' according to the averment made in. the complaint petition,
when the question of fixing the actual date of marriage was under consideration before the
parties demand for a sum of Rs. 10,000/~ was made by the petitioners. Whether this allegation
1s correct or incorrect that is to be seen ai the time of trial but at this stage the assertion made in
the complaint petition cannot be rejected.

(b}  Demand must be made for Property or Valuable Security :

. The provision of Section 4 would be applicable in a case in which any property or valuable
security was agrecd to be given as consideration for marriage but the same was not actually
given and therefore demand was made for the same.

Therc is no allegation that Rs. 5,000/- was ever agreed to be given as consideration of the
marriage. No where in the complaint petition it is said that the demand of Rs. 5,000/ is made
as a consideration for the ma}riag'c. The demand of Rs. 5,000/- is allecged to have been made
after the solemnization and consummation of the marriage. There is no allegation that the
demand of Rs. 5,000/- was made as consideration for the marriage. Therefore, the allegations
made in the complaint petition do not constitute any offence under Sections 3 or 4 of the Act.'?

(c) Demand must be of property agreed to be given ;

1t is clear that for bringing a case under Section 4 there must be demand of a property agreed to
bc given as a consideration for the marriage of the parties. A demand by one party from the
other of an agreement to pay certain amount as a consideration for the marriage would constitute
a demand as contemplated by Section 4. In this way that when the petitioners demanded an
amount of Rs. 5,000/- from the respondent, they in first demanded an agreement from respondem
that they would pay the said amount.!2

) The Date of Offence :

In the case of L. V. Jadhav V vs. Shankar Rao Abasaheb Pawar," the highest Court had widened
the scope of the demand of dowry as given in Section 4 of the Act by laying down that it is not
necessary that the demand of dowry should have been agreed to by the other party at the time of
settlement of the marriage in erder to censtitute the offence under Section 4 of the Act. Mere
demand of dowry items as consideration for the marriage was held to come within the mischiet
of Section 4 of the Act. A single bench of the Punjab and Haryana High Court in Nirdosh
Kumar vs. Smt. Padma Rani alias Meena " also laid down the same proposition of law.
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Dowry to be for the Benefit of the Wife or Her Heirs : (Section 6) :

No doubt, demanding, giving or taking or agreement to_‘gi\?c or take a dowry are all invalid as
per Section 3, 4 and 5 of the Dowry Prohibition Act. But, if in violation of those provisions
dowry is given and received, the consequence is not that the transaction is invalid, the
consequence is that provided for in the Act itself in Section 6. As per the Section 6, the plaindff
is bound to transfer the property to the women and he is a trustee until such transfer for the
women. In other words the beneficial interest in the transaction is with the women and the

plaintiff transferee is only a trustee. If he fails to transfer within the time limited he is punishable
~ with imprisonment or with fine.

Prior to the Amendment of 1984 the provisions of Section 6 and 7 (b) lays down that are
manifestly anomalous. Section 6 lays down that where any dowry is received by any person
other than the bride that person has to transfer the same to the bride within three months of the
marriage and if he fails to do so within the prescribed period, he shall be punishable for violation
of this section. In other words the offence is committed only after the expiry of prescribed
 period if the person receiving the dowry fails to transfer the sume to the bride within the period.
Sectiont 7(b) provides that no court shall take cognizance of any such offence exception a
complaint made by the bride, her parents, other relatives or by any recognised welfare
organisation in this behalf. A comparative reading of Sections 6 and 7 as it stood before the
amendment and after the amendment would clearly show that an offence under Section 6 of the
Act has been taken out of the purview of the limitation which existed earlier to the amendment 'S

To sharpen the teeth of the Dowry Prohibition Act reference may be made to the Criminal Law
(Amendment Act, 1983) and the Criminal Law (Second Amendment Act, 1983) which are
important steps. The enactrents have amended the Indian Penal Code, the Criminal Procedure
Code and the Indian Evidence Act and have inserted new sections, which provide remedial
measures against cruelty to women, bride burning etc.

Cruelty to married wonien has been made a substantive offence by inserting a new section 498-
A in the Indian Penal Code by Criminal Law (Second Amendment Act, 1083).

A new Section 113-A has been inserted in the Indian Evidence Act which provides that when
suicide is committed by a married women there is presumption of abetment by husband or any
. one of the relatives:

(a) if a women commits suicide within seven years of her marriage: and
(b) her husband and relatives have subjected her to cruelty.

Section 174(3) of Cr.R.C. provides for the postmortem by ‘a civil surgeon or by a gualitied
doctor in case of suspicious death or if the police officers considers it Jesirable. Under this

- Section it is mandatory to go for the examination of the body when a women dies in the following
circumstances :- '

(a)" suicide by a women within seven years of her marriage;

(b} any circumstances raising a reasonable suspicion that some other person committed
an offence in relation to such women.

(c) the case relates to the death of a women within seven years of her marriage and any
relative of the women has made a request on this behalf. '

Section 304-B was inserted in the Indian Penal Code by the Dowry Prohibition Amendment)
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Act, 1986 with a view to combat the increasing menace of dowry deaths. Tt lays down that
where the death of a women is caused by any burns or bodily injury or occurs otherwise than
under normal circumstances” within seven years of her marriage and it is shown that soon
before the death of the women she was subjected to cruelty or harassment by her husband or his
relations for or jn connection with any demand for dowry, such death shall be called "Dowry
Death" and the husband or relatives, shall be punishable with imprisonment for a minimum of
seven years but which may extend to life imprisonment.

As per the explanation to the section, the "Dowry" for the purposes of this scction shalt have
- the same mcaning as in Section 2 of the Dowry Prohibition Act, 1961.

10.4.8. Amendments made in Other Penal statutes dealing with
Dowry Offences in India :-

Please Check the above one

10.5. JUDICIAL PRECEDENTS ON DOWRY DEATH CASES :

The Judges have from time {o time expressed their deep concern on bride burning cases and
once provokingly observed :-

“It is an unfortunate and disturbing phenomenon that has recently arisen in
many parts of our country that instances of bride killing are alarmingly on the
increase. If society should be ridden of this growing evil, it is imperative that
whenever dastardiy crimes of this nature are detected and the offence brought
home to the accused, the courts must deal with the offenders most ruthlessly and
impose deterrent punishment.'®

But so far life imprisonment has been the rule and death sentence an exception in dowry death
cases, too. In fact, in a number of cases of bride bumning, death sentence awarded by theTral
Courts or High Courts has been' converted into life imprisonment by the Supreme Court.

In a famous case of bride burning,'” Lachma Devi (mother-in-law) was acquitted by the Trial
Court and the Rajasthan High Court .on Nov. 20, 1985 gave her the extreme penalty of death
sentence by public hanging. But the Supreme Court declared that the execution of death sentence
by public hanging would be a "barbaric practice” clearly violative of Article 21 of the
Constitution. '

10.6. SUMMARY :

In Manusmriti, the ideal with regard to the status of women, placed before the Indian Society,
had been expressed in the following words : '

However, it is most alarming and distressing to note that in the Indian Society, where almost
half of the population, i.e., women, who were once worshipped and highly respected, today
find themselves tortured, harassed, abandoned, divorced, murdered and are forced to commit
suicide on account of the evils of dowry system.

Despite the Dowry Prohibition Act, 1961, and the amendments to thatAct, and several other
measures taken both by the Central and State Governments with a view to deal effectively with
the problems; statistics reveal numerous cases of married women being harassed, tortured,
murdered, bumnt and even forced to commit suicide on account of the evils of the dowry system.
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The Dowry Prohibition Act, 1961, was a culmination of several unsuccessful efforts to wipe
out the practice. The several loopholes in the Act have only emboldened dowry takers and
stultiticd the legal system. The very definition of the concept with its saving clauses has
confounded the confusion on what is prohibited and why, The saving of dowry given voluntarily
in the form of presents, though subject to certain conditions creates enough opportunities for
dowry seeker to escape the penal provision of the law. The preparation and maintenance of list
of gifts (of dowry) received is an innovation though of dubious value in the present circumstances.
It is indeed doubtful whether genuine lists will be maintained becausc of the absence of any
such custom in that regard.

The Act made the takihg and giving of dowry as dowry offence, but the Act did not make any
difference between the giver and the receiver of the dowry. Tt is difficult to implement the Act
because both giving and taking of dowry are being kept in secret and nobody is ready to go and
complain about the demanding or giving of dowry.

The Dewry Prohibition Act still remains a toothless enactment despite the multipronged efforts
to make the law more stringent and effective and to eradicate the pernicious practice.

The Criminal Law {Second Amendment) introduced a new Section 498-A in the Indian Penal
Code for protection of married women from subjection to cruelty from her husband or from
relatives of the husband.

Observation releals that though the section is framed with good intention its consequences are

“not good, it has bad effects on future marital life of husband and wife: It disturbs marital
harmony. This section is not at all beneficial keeping in view all social aspects of life. After
trial the accused persons if acquitted files suit for malicious prosecution against wife and her
parents and if convicted the only remedy left to wife is to go and reside with her parents with
her chifdren because husband and his relatives are not ready to accept them because of strained
relations formed between husband and wife after criminal trial. Facing criminal trial is taken
as stigma on one's reputation. After trial under Section 498-A there is no patching up between
the husband and wife. Remedies left with such wife is to file maintenance proceedings or file -
divorce petition because Section 498-A does not have provisions for reconciliation or [or
compounding the case during the pendency of trial.

By and large the judiciary has in recent years shown an activism and keenness in stamping out
dowry related offences. Yet, there have been. serious impediments in the way. On occasions,
the inability of the judiciary itself is not being able to comprehend the psychology of dowry
victims and dowry offenders has led to acquittals tarnishing the image of the courts and bringing
the law into disrepute.

Other factors operating against effective implementation of the Act are :
(a) Granting of bail to dowry offenders which enables them to temper with evidence.
(b) - The hesitancy of independent and honest witnesses to come to court.

(¢} The failure to communicate the provisions of the Dowry prohibitionAct to those who
can use it to obtain relief against dowry offenders.

The evil practice of dowry, can be eradicated to some extent, if there is education information -

in the society, with regard to human values in the place of materialistic values. Probably these

are some of the contributory factors which may bring some change in the present trend and
“which have to be practised and preached to the younger generation. The parents, should make
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their daughters bold, self-reliant, resistant to face any problem. This can be achieved by giving
them good education and equal property rights without any discrimination.

10.7. GLOSSARY :

1. Bailable Offence

2. Consideration
3. Couizance

4. Cruelty

5. Non-Compoundable Offence :

6. N on-Cognizable Offence

7. Valuable Security

References :
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Bail is a security given for the due appearance of a
prisoner in order to obtain his release from
imprisonment. In a bailable offence a temporary relcase
of a prisoner can be obtained upon security.

Consideration is the price, motive or matfer of
inducement of a contract.

Cognizance means the acceptance of a canse by the Court
for hearing and decision; to take notice of a dispute.

The legal conception of cruelty is generally described
as conduct of such a character as to have caused danger

~ to life, limb, or health (bodiiy_ or mental) or as to give

rise to a rcasonable apprehension of such danger.

The compounding of an offence means that the person
against whom such cifence has been committed has
received some benefit to act as an inducement for his
desiring to withdraw his complaiat. Once an offence.is
compounded, no court can take further action in the
matter. The legislature has allowed certain offences to
be compounded. Non-compoundable oifence means an
offence which cannot be compounded.

‘Non-cognizable offence means an offence for which a
police officer has no authority to arrest without warrant.

Valuable Security denotes a document which is a
docurnent whereby any legal right is created, extended,
transferred or extinguished or released or whereby any
person acknowledges that he lies under legal liability,
or has not a certain legal right. For instance, where a
person writes his name on the back of bill of exchange,

" the effect of this endorsement 1s to transfer the right to

the bill to any person who may become the lawfully
holder of it. The endorsement is a valuable security.’
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10.10. SAMPLE EXAMINATION QUESTIONS :

i.

Define Dowry and trace the origin of Dowry in India?

2, Define Dowry Offence and Critically examine the provisions of the Dowry Prohibition
Act, 19617
Answer the following in 15 lines each
1. - What is Dowry Death? How to present Dowry Deaths in India?
2. Describe the provisions regarding the trial of Dowry Offences?
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UNIT - 11 : PREVENTION OF IMMORAL
TRAFFIC ACT (PITA)

Contents :

11.0. Objectives

11.1. Introduction

11.2. International Agreements

113 Plight of Sex Workers

11.4  National Commission for Women

11.5. Violation of Human Rights : UN Documents

11.6. Object of the Act

11.7. legal Measures against Prostitution
11.7.1. Immoral Traffic (Prevention) Act, 1956
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11.8. Offences of Prostitutions

11.8.1. Keeping a Brothel

11.8.2, Living on earnings of Prostitution

11.8.3. . Procuring or inducing a person for prostitution
11.8.4. Detaining a person in brothel

11.8.5. Prostitution in Public Place

11.8.6. Seducing or Soliciting
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11.0. OBJECTIVES:
After going through this Unit, you will be able to :

*  Explain the social dimensions of the prostitution as affecting the rights and dignity of
WOITISEL.
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*  Understand the Legal measures and its Utility.

¥ Understand the need for moral education and spread of information about the ill-
consequences of prostitution. ' S : ‘ _

11.1. INTRODUCTION :

The Prostitution is considered to be the oldest profession as its reference was found in every
ancient script. The women-young and adolescent are driven to this immoral trade more by the
gangs to make money out of them, though there are instances of individual women opting this
profession out of sheer poverty and lack of other source of earning. Though deemed to be a
profession, legally it is not permitted. It is an affront to the dignity of women community and
symbol of immorality of the society as a whole. More than satisfying the sexual urge, the
prostitution is being sponsored and maintained by the gangs for money. The reasons for the
spread and sustenance of prostitution are many. Poverty, unemployment, gender discrimination,
lust generated by obscene literature and films, over-all-moral depravation and above all the
underworld mafiagangsters are the real causes of this flesh trade. From ancient society to
present day modern civilisation, the evil of prostitution continued to exist in every part of the
world. Assuming monstrous proportions, the prostitution has been aftecting the health of the
community and human values as such. : - '

11.2. INTERNATIONAL AGREEMENTS :

To eradicate the social-evil of prostitution and immoral traffic in human beings several
International Agreements and Covenants were signed. The United Nations suggested several
measures to suppress the traffic in human beings for the purposes of sexual exploitation and
slavery etc., to its member nations. :

The General Assembly of the United Nations has approved an International Agreement for the
‘Suppression of slave traffic, which was originally signed on 18th May, 1904 and later amended
on 3rd December, 1948. :

There-were two International conventions convened by United Nations to make convenants for
the suppression of traffic in women and children. Tnternational Convention for the Suppression
of the Traffic in Women and Children dated 30th September, 1921 was amended by the Protocol
. approved by the General Assembly of the United Nations on 20th October, 1949. Another
International Convention for the Suppression of the Traffic in persoris for exploitation and
prostitution was signed at New York on 9th May, 1950. India is also a signatory to this
International Covenant. It imposed an obligation on signatory nation to pass a legislation to
prevent the immoral traffic in human beings. Our Constitution prohibits the trafficking in
human beings through Article 23, ' ' '

11.3. PLIGHT OF SEX WORKERS :

Sex Workers are mere victims of the socio economic frame of the society. They are depressed,
deserted and victimised classes of poor women involved in this profession for generations, .

The story of Surat Sex Workers is very pathetic.

They have no other financial support on account of unemployment liability of aged parents,”
and school going children, or physically handicapped, incapable male members of their family.
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They are in the profession perhaps since the inception of eity and the Mughal era. There being
no alternative the prostitutes are constrained to indulge in the profession not for any special -
benefit or financial gain but for mere existence. As many as 2000 sex workers of Surat City
went to High Court of Abmedabad demanding setting up of mﬁabilitaﬁon homes for them and
- immediate action against harassing police. Around 130 petitionets claimed that their profession
was a necessary evil to maintain a healthy society; as due to TV channels, western culture, and
porno materials available, the maturity of the individual was seriously being affected, leading
to an_alarming rise in sexual offences. Prostitutes could pro\;fide' the outlet for budding sex
criminals. Surat workers prayed for protection and right to live:in the same locality as builder's
lobby was threatening them to vacate only to grab the land worth crores of rupees. They
alleged that police were not allowing them to go out of the house even for buying essentials,
not even to open windows. If she went out, she was greeted with filthy language, abuses and
threats by police. Durmg dark hours police force their entry and demand to satisfy their nges
if not threaten with dire consequences. Interestingly, no smgle offence under the Immoral
Traffic (Prevention) Act, was booked. Referring to provisions of this Act, they submitted that
the Act was not meant to render prostitution a eriminal offence, or punish a women merely
because she sold her body for survival. The aim of the Act was to inhibit or abohsh
commercialised v1ce inan organlsed means of making money

The plight of a sex- worker is the saie anywhere in the world

11.4. NATIONAL COMMISSION FOR WONIEN

The N atlonal Commission for Women (NCW) visited the red llght areas of Mumbai, Calcutta
Varanasi and other places during 1995-96 and dlscovered the helplessness of prostitutes as they
were victimised by procurers and pimps. The members of NCWnet more than 2000 sex workers,
and their children, who are forced to sell their bodies for as httle as Rs. 2.

The NCW organised a week-long conference durmgAugust brought together prostxtutes, prison
chiefs, economists, and eriminal lawyers in an effort to focus | on the lives of the deprived all -
over the country. Atotal of 58 prostitutes participated in the session. "Unless and until the giris
are rescued from the clutches of flesh traders, inter-state gangs, Mafia groups, and. kothas,
nothing can be done in this regard" - said Mohini Giri, Chairman, NCW. A sex worker revealed

. the dubious role of NGOs (Non-Government Organisation). According to her "NGOs take the
money from Government and other agencies, of which 75% goes in maintaining their opulent

buildings, air conditioners, cars and phones. None of NGOs comes forward to help when the
police arrest and beat us. ' : :

. According to Bharatiya Patita Udhar Sabha, there are 1100 %recl Iight areas in the country
comprising 23 lakh prostitutes, and most of the NGOs work only ori paper. The President of - -
Sabha alleged that "Every year atleast Rs. 3 crore goes to police's pocket as the infamous hafta.
A Calcutta sex worker said "The police demand mohey every 'day on the spot. Their charges
vary from Rs. 5,000 to Rs. 10,000. We make about Rs. 100 a day, out of whlch Rs. 50 goes to
brothel owner". :

They face callousness everywhere Most of the sex workers are infected with dead]y disease
AIDS, mainly, due to their ignorance about AIDS. Society is cruel to them. They have neither .
right to live with dignity nor allowed to die with'dignity. Their children were refused admission
in schools, and hospitals deny them treatroent. Elderly sex workers are drwen out of brothe]s
after they lost youth and earning capacity. They end up as beggars
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A study in Asia Pacific Region :

’ ) . ) r " . : ! . .
The subject of sexual trafficking in-women in Asia Pacific region was discussed at a meet
organised by women's education, productivity and research organisation (WEDPRO).

Global consumerism is. also a factor. Trafficking in women has become globalised and -

technologised on the Internet, said Aurora de'Dio,s, Director of Conspectus Foundation. Inc
(one of the organisations in the Philippine network against trafficking in women) and Deputy
Commissioner of the National Comimission on the Role of Filipine Women (NCREW).

All to0 often women fall victims to promises of decent employment abroad and end up sex
slaves Poverty can make women vulnerable to big meney offered by labour recruiters, who
methodically scour the provinces for domestics, food servers, sales ladies and other seemingly -

legitimate workers abroad. A recent report suggested that around 60,000 Filipino children and
women were exploited like that.

Legalisation of Prostitution : A Point of View :

 Prostitution is instjtutionalised in some places and countries, Amsterdam grew into sex-capital

of the wotld. Flesh trade there; is not only rampant, but also open and exhibited. "Women in
glass houses with small booking counter woo the men on street. It is nothing but a market.

There is a view point in support of [egalisation of brothels so that the unavoidable profession is
regulated, and health checked. But legalising of brothels will cause an enormous growth in
such trade. Prostitution may go beyond streets leading-to rampant child prostitution. The
instances of individuals involving in a small scale flesh trade. may spread. Law could have
been virtually useless regarding curbing the immoral traffic, yet the people should know the
prostitution is bad and illegal. The impossibility of controlling should not result in legalising
the immoral crime. Can we extend the same argument and say as murders are not controlied let
us legalise, regulate and tax murders. Instead of making the law very harsh as to penalising the -

~ prostitutes who are already the victims of the society, the stress should be more on their

rehabilitation.

Rehabilitation :

The National Commission for Womer is rightly fighting for rchabilitzition of commercial sex
workers in the red light district of Baina in the Port town of Vasco near Panaji. The NCW-
Chairperson has strongly objected the Goa State Government plan to evict hundreds of
commercial sex workers, most of whom came fromAndhra Pradesh, Tamil Nadu and Karnataka,
Baina has come into focus lately because a sustained campaign against the commercial sex
workers had been recently launched. The residents of the port town had conducted several
campaigns against the flesh trades since flesh trade had given rise to crime and “anti-social
activities. Numerous murders have been committed and innumerable liquor bars shared the
prosperity of the flesh trade. Recently, a group of Vasco citizens including women attacked the
sex workers. This was followed by an assault on residents. o '

The Police harassment and apathy on the part of the state to rehabilitate the prostitutes are the -
main reasons for the existence and flourishing of sex trade. The untimely death of a former

- prostitute at Chanchalguda Jail in Hyderabad (during November, 1997) is an example. Based -

on a letter from social worker explaining the floutishing flesh trade in Mehaboob Ki Mehandi
(Old City area of Hyderabad) where minor children were also driven into brothels, the Chief”
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Justice of A.P. High Court directed the CID women Protection Cell to enquire and report.
After several raids she initiated prosecution against brokers, Sethanis and Financiers.
Surprisingly, she did not spare some of the police constables who were aiding and abetting the -
prostitution. The CID Officer proposed to rehabilitate 60 prostitutes and urged the State to
provide necessary trammg for their self employment. Pending such training, all the 60 women
were sent to rescue home, where they could not be maintained due to paucity of funds and
infrastructure. Inordinate delay in implementing rehabilitation' measures embarassed the police
officers, who were constrained to bring the "rescued” prostitutes to Chanchalguda prison for
temporary custody and not as a punishment. While brokers and Sethanis who were released on
‘bail and enjoying free life outside, the prostitutes were being confined for no sin or crime. As
the much announced release was eluding the hapless women languishing in prison, the lethargy
and red tapism in the Government departments continued to haunt them. One of the inmates,
Latha was frustrated and suffered mental depression ultimately leading to her death. There are
reports that four more women are suffering su‘mlarly ' :

11.5. VIOLATION OF HUMAN RIGHTS : UN DOCUMENTS

Trafficking in women is a human rights violation. Say UN Documents. ‘The UN has ma.ny
‘documents that local advocates can use to admonish government for inaction on trafficking in
women, child prostitution, debt bondage etc. They are (1) The 1949 convention for the
suppression of the Traffic in persons and of the exploitation of the prostitution of others. (2)
The declaration for eliminating of violence against women in 1993. (3) The Belgium platform

for Action of 1995; and (4) The Convention on the’ pmtectmn of migrant workers and their
families.

11.6. OBJECT OF THE ACT :

The aim of the immoral Traffic (Prevention) Act 1956 is not abolition of prostltutes and -
prostitution, as such and make it per se a criminal offence or punish a women because she
prostitutes herself and the purpose of the enactment was to inhibit or abolish commercialised
vice namely the traffic in women and girls for purpose of prostitution as an organised means of
living. This was observed in case of Re Rathnamala, (AIR 1962 Mad. 31) and also in another
case of Shanta vs. State, AIR 1967 Guj. 211). The Act is a: social legislation with double
objective both penal and ameliorative and the legislature not only wanted prostitution to be
stopped but be provided with rehabilitation of prostitutes, as held in the case of Shefali Banerjee
vs. State, AIR 1969 Cal. 544. :

11.7. LEGAL MEASURES AGAINST PROSTITUTION :
11.7.1. Immoral Trafflc (Preventlon) Act, 1956 :

- In accordance with the International Conventicn for the Suppressmn of the Trafflc in persons,
New York, 1950 and to secure the rights under Article 23, "The Suppression of Immoral Traffic
in Women and Gixls Bill, 1954" was approved and the Suppression of Immoral Traffic in Women
and Girls Act, 1956 was passed. As the immoral trafflckmg 1s not confined to girls and women
only, but spread to males also, the name of the Act was changed into "The Immoml Trafﬁc
(Prcventlon) Act" in 1986 by an amendment.

This Act is aimed at the suppresslon of sexual exploitation for commercial purposes or to make
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it aliving out fit, The Act deals with the socio-economic probiem of prostitation and contains
several provisions to prevent this social-evil. It punishes ‘the practice of prostitution in or
- around certain places of religious worship, educatioyal institutions and hospitals. -

11.5.2. Meaning and Definitions : -

The expression "prostitute” means a women who offers her body to indiscriminate intercourse,
especially for hire. Such a person would answer description of a public prostitute also, as
distinguished from a women who is kept by some person exclusively in which case she can be
said to be kept by that person and to be not available for the purpose of prostitution to others.

It has been defined in the Random House Dictionary as a person, usually, a women, who engages
in sexual intercourse for money; where; harlot; a person who willingly uses his talént or abili ty
in a base and unworthy way, usually for money; to let (oneself) out as a prostitute. A public
prostitute is 2 women wheo is a prostitute by profession and whose trade is (o let out her body on
hire to all visitors or to all visitors of a specified class. a ' '

Brothel :-Section 2 (a) (i) defined "Brothel" : Brothel includes any house, room conveyance or
place or any portion of any house, room, conveyance or place, which is used for purposes of
sexual exploitation or abuse for the gain of another person or for the mutual gain of two or more
prostitutes. -

Child :-Section 2 (a) (ii) defined "Child " ; Child means a person who has not completed the
age of sixteen years. :

Major :-Section 2 (c) (1) defined "Major" : Major means a person who has completed the age
of eighteen years. '

Section 2(c) (ii) defined "Minor” : Minor means a person who has completed the age of sixteen
years but has not completed the age of eighteen years, . '

Meaning of Keeping a Brothel :-A place once used for the purpose of prostitution is not the
brothel. The place to which a person goes and freely asks for a girl, where person is shown girls
to select from and where he does engage a gitl for the purpose of prostitution. It was held in
' Krishna Murthy vs. Public Prosecutor, Madras, AIR 1967 SC 567, that the "brothel" means the
place being used as a brothel and the person in charge was so keeping it. Tt is not necessary that
there should be evidence of repeated visits by persons to the place for the purpose of prostitution.
A single instance coupled with the surrounding circumstances is sufficient to establish both
that the place was being used as a brothel and that the person alleged was so keeping it. Bhula -
Mia vs. State, AIR 1969 Cal 416, the prosecution has to prove that in the premises a female
inidulges in the act of offering her body for promiscudus sexual intercourse on hire whether in
return for money or kind. o ' : ' '

Either flirtation with a stranger or to attract the attention of persons of the opposite sex may be
regrettable or immodest but perse it doe's not amount to soliciting for the purpose of prostitution.
It was observed in the case of In Re: Kamala, AIR 1966 Mad 312, that it may be very regrettable
that a women dressed gaudily, bedecks herself with flowers, and generally behaves in an
undignified manner by giggling and making gestures in a public place. That may be very bad -
example of modesty set to others, but it is a far distinct from such a socially regrettable conduct.




11.8. OFFENCES OF PROSTITUTIONS :

11.8.1. Keening,a Brothel :

Section 3 : Any person who keeps or manages, or acts or assists in the keeping or management
of, a brothel shall be punishable on first conviction with rigorous Amprisonment for 4 term not
less than one year and not more than three years and also with fine which may extend to two
thousand rupees and in the event of second or subsequent conviction, with rigorous 1mprlsonment
for a term of not less than two years and not more than five years and also with fine which may
extend to two thousand rupees.

Secnon 3 (2) intends to pumsh the tenants, leassee, occupier or owner, leasser or landlord of
any premises ot their agent if he lets the same, uses or knowingly allows any ‘other person to
use the premises as a brothel, with upto two years of imprisonment on first conviction along
with fine upto Rs. 2,000 and in the event of second or subsequent conviction with rigorcus =
imprisonment for a term which may extend to five years and also with fine. '

11.8.2. Living on earnings of Prostitution :

Section 4(1) punishes a person over the age of eighteen years who knowingly lives on the
earnings of the prostitution of any other person, upto with imprisonment upto two years and
- fine upto 1000_; or with both. Where such earnings relate to the prostituticn of a child or minor,
the punishment will be more, i.e., not less than 7 yeai‘s and-not more than 10 years of
imprisonment.  The persons living with and directing the prostitntes and acting as a tout or
ptmp on behalf of prostitute will be punishable under Section 4{1} above.

11.8.3. Procuring or inducing a p erson for Prostitution :

If any person procures or attempts to procure a person with or without his consent, induces a
person to go from any placé for prostitition, or induces a person to carry on prostitution, such
‘person shall be punishable with rigorous imprisonment for a term not less than three years and
‘not more than seven years and also with fine upto Rs. 2,000. (Section 5(1)). This section
prescribcs severe punishment for committing the above offence in respect of a child or a minor.

11.8.4. Detaining a person in brothel :
Section 6(1) intends to punish for detaining any person in any brothel or anywhere with intent
that such person may have sexual intercourse with a person who is not the spouse of such a
person with not less than 7 years of imprisonment of either description, which may extend to -
life or ten years _and shall also be liable to fine.

11.8.5, 5 Prostltutlon in Publlc Place :

Sectlon 7 defmes and prescribes pumshment for prostitution in the vicinity of public places
such as public religious worship, educational institution, hostel, hospital, nursing-home or such
“other public place of any kind as may be notified in this behalf by the Commuissioner of Police
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or Magistrate. Punishmént could be upto 3 months or imprisonment.” Punishment increases to

_seven years if this offence is committed in respect of a child or minor.

- Under Section 7(3) the State Govemment may, havm gregard to the kinds of persons frequenting
any area, by notification, direct that prostitution shall not be carried on in such area.

11.8.6. 6 Seducmg or Soliciting ;

If any person from public place (b) by words, gestures wilful exposure of her person (whether
by sitting by a window or on the balcony of a building or house or in any other way) or otherwise
tempts or endeavours to tempt, or attracts or endeavours to attract the attention of any pcrson
for the purpose of prostitution; or

(b) Solicits, or molests any person, or loiters or acts in such manner as to cause obstruction or
annoyance (o persons residing nearby or.passing such public place or to offend against public
decency for the purpose of prostitution; shail be pumshable on first conviction with i Imprisonment
for a term which may extend to six months, or with fine upto Rs. 500/~ or with both; and in the
event of a second or subsequent conviction, with imprisonment for a term which may extend to
one year and also with fine upto Rs. 500/-. '

11.8.7. Solicit.ing and Buying Minors for Prostitution :

*. Indian Penal Code :-Sections 372 and 373 of Indlan Penal Code deal with sellmg or buying of
_mmor girls for the purpose of prostitution. :

Section 372 :-Whoever sells, lets to hire, or otherwise disposes of any person under the age of
eighteen years with intent that such person shall at any age be employed or used for the purpose
of prostitution or illicit intercourse with any person or for any unlawful and immoral purpose or
knowing it to be likely that such person will at any age be employed or used for any such

_purpose, shall be punished with imprisonment of elther descri pt1on for a term which may extend

to ten years, and shall also be liable to fine.

Section 373 :-Punishes the petsons for buying minors for the purpose of prostitution with .
imprisonment of either description for a term which may extend to ten years, and shall also be
liable to fine.

11.9. OTHER REMEDIES :

11.9.1. Corrective -Ihstituti(m :

In case of the female, offender is convicted for prostitution in public places or for soliciting or
seducing for the purposes of prostitution, having regard to character, state of health and mental
condition in a corrective institution, in lieu of a sentence of imprisonment.

11.9.2. Special Police Officer and Advisory Body :

Section 13 provides for appointment of Special Police Officer to deal with offences under this

~ Act and to constitute an Advisory Body with five non-official members from leading social

welfare workers of that area to associate with and advise the Special Police Officer regarding

- working of this Act. While Section 14 declares offences under this Act as Cognizable, Section’

15 empowers the Special Police Officer under certain circumstances, to search without warrant.
According to Section 16°a Magistrate on information, may direct the special officer to enter
into a brothel and to remove therefrom the person living or carrymg on prostltutlon and produce_

145




her before him.

11.9.3. Protective Home : ]

The State Government may in its discretion establish as many Protectlve Homes and corrective
institutions under this Act; and maintain such Homes in the mannér prescnbed Section 21(2)
prohibits any person or authority other than the State Government to establish or maintain the
protective homes or correctlve institutions. '

11.9.4. Notification of Address of previously convi¢ted Offenders :

Section 11 of the Immoral Traffic (Prevention} Act prhvides for a notification of résidence of
previously convicted offender, to help the people in general to’ av01d such persons or to be
careful about them. T ¥

If any person is convicted for an offence under this Act, or for sexual offences under IPC by a
Court with imprisonment for a term of two years or upwards, or by aTribunal, with imprisonment
of a life term, is within a period of five years after release from pﬁson, again convicted of any
offence under this Act, the Court may order that his residence be notified for a period not
exceeding five years from date of expiration of second sentence. ' '

11.9.5. Special Provisions :

In order to effectively enforce the law, and expedite the proseciition and trial, the Immoral
Traffic (Prevention) Act provided for several special procedures.

All the offences under this Act are not coghizable under Section 14, and the police officcis
were given powers to enter and search without warrant under some circumstances laid down
under Section 15. There are provisions for instituting special courts to try these offences (Sectfon
22-A), and Court is empowered to try cases summarlly

11.10. PROSTITUTION PERSE NOT AN OFFENCE :

The Madras High Court answered the question whether prostitution per se is an offence sayirig
that the prostitution is persenotan offence but the Act intends to inhibit or abolish the commerclal
vice, Y '

This enactment was directed against the increasing and growing trade of flesh, to supprc'bs
immoral traffic in women and girls. The Act restricts the movements of prostitutes and to
deport such of them as the methods of their operation in an area may demand. In the case of
State of Uttar Pradesh vs. Kaushailya, AIR 1964 SC 416, the Court examined the question of '
reasonability of restriction on freedom of movement of a prostitute by deportation under the
Act. It was held that reasonableness of a restriction depends upon the values of life in a society.
If in a particular locality the vice of prostitution is endemic, degrading those who live by
prostitution and demoralising others who come into contact with them, the legislature may
“have to impose restrictions on the right of the prostitute to move about and to live in a tissue of
her choice. If the evil is rampant, it may also be necessary to provi'de for departing the worst of -
them from the area of their operation. The magnitude of the evil and the urgency of the reform
may require such drastic remedies. There cannot be two views of the question of its control and
regulation. It was held that such a restriction was reasonable.
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11.11. DIFFICULTIES IN ENFORCEMENT :

In fact, the‘law to suppress the immoral trafficking in wemen and giris is-not. effectwely being
enforced due to several reasons 1nclud1ng corruption in the police department, delay in

- prosecution and powerful unity among the law-breaking gangs who involve in illicit liquor '_ :

trade, smuggling, and immoral trafficking of women. The Protective Homes and Corrective
Institutions were either not established or serving no purpose as none is committed for the
cause. Pimps and brokers and powerful traders in flesh trade escape the punishments while -
poor exploited and innocent women reach the prisons. The law do not envisage to curb the
‘voluntary prostitution and its provisions have not much impact in suppressing in voluntary
prostitution. While institutionalised prostitution is getting consolidated and being spread in
_every town and touching upon the villages also, individual, and unorganised flirting is assumning
serious proportions of sexual immorality falling no short of prostitution, which law cannot
stop. General fall and overall degeneration in moral standards contribute to growth of. sexual
immorality, which if isolated affect the family, if assume the trade proportions affect the society.
Liberalisation and privatisation of industry in the name of meeting the global competition is
.. also throwing the society open-to the vices growing all over the world. " More than community
customs, traditions and religious practices, the deceptive marriages, Kidnaps, failed loves,
_ destimtions and love for Jeading a luxurious life bnnglng women into the world of prostitutes.
The urge for making quick money and quick promotions is one of the reasons for i increasing
. sexual immorality which at any time may grow into the business of prostitution. The children
* who grew in an atmosphere of neglect or swallowed some bitter experience of life as an
adoloscent or had initial fascination towards free life, force them to adopt style of prostitutes.
‘When sex becomes way of life it is always too late and it becomes difficult to withdraw. Apart
from dreadful viral diseases transmitted by sex, the AIDS is the latest baffling consequenceq of
prostitution and sexual immorality.

11.11.1 Need of Education & Co-rrectibn :

Though it is practically impossible to eradicate the vice of prostitution from the society, the
state has to make an all out effort to contain it from assuming serious commercial proportions.

Sex education, better care of the girls during their adoloscent period, education of girls are
sore of the measures that can stop voluntary prostitution. If consequences out of child marriages
developed into the prostitution in earlier days, the dowry and dowry related violence, disturbance
at domestic life, the sexual atrocities on women like kidnapping, abduction, rape, bride burning,
dowry murders and exploitation of women are forcing some of the victims into this flesh
profession, while the criminals turn it into a flesh trade. The Courts and prosecution machinery
should take care of these cases and sec that victims are really rehabxhtated

11.10. SUMMARY

Prostitution is a vice and its commercial element makes it a punishable ¢ oifence uizder the Immoral
 Traffic (Preventmn) Act, 1956,

'Prostitute’ means a woman who offers her body to indiscriminate sexual intercourse, especially
for hire. It is difficult to know when the prostitution started as profession in India. But its
emergence as a social system is because of the rigidity of marriage rules like monogamy and
the wife bein g regarded as the private property of her husband plus the sexual urge of man in
man-dominated society. When the physically and socially powerful men started shaping the




life and destiny of women, the rights of women for were the casuality and the 'prostitution is a
by-product. They reduced women as sex objects, and commercial campaign vehicles of consumer
goods. There is also a surprising view that prostitution is a necessary evil as this acts as a
protective thermostat or shock absorbcr of soc1ety, against the rape of respectable glrls and
women, ' oo

The Immoral Traffic (Prevention) Act, 1956 prescribed punisﬁment for several offences. like
Keepinga brothel or allowing premises to be used as brothel. Living on earnings of prostitution
Procuring, inducing a person for prostitution.Detaining a person in brothel Prostitution in orin
the vicinity of public place. Seducmg or soliciting for purpose of pro stitution.Selling or buym g
a minor for purpose of prostltutlon '

The Act imposes severe‘pumshments for repeated offences by convicted persons. Varied amounts -
of fine can be imposed for various kinds of offences and their repetition. Detention in a correction
mstitution. Notification of address of prévious‘ly convicted offenders . Rescue of person,
removal of prostitute from brothel and to produce such person beforé the Magistrate . Reference -

" to Protective Home with direction to proper care, guardianship, training and medical and

psychiatric treatment. Closure of brothel and eviction of offenders from premises Prostitute
may make an application for an order that she may be kept in a p}otecnon home or provided
care and protection by Court . Removal of prostitute from any’ plac@ Protective Home may be
established by the State or State may give licence to ex1st1ng pmtectwe homes with some
conditions,

11.13. GLOSSARY :

- Brothel - - = a place used for sexual exploitation. -
‘Cognizable offence = any offence, notice of which can be taken 1nsp1te of no
formal complamt '
““Seduction W= | to-induce to have S_e)tuail interconrse
Soli;:iting _ | . = to invite or urgé to imrrjo_rality
Summary trial. = a speedy trial cutting short regular procedure
AIDS B ' = Actluired Immune Deficiency Syndrome - a Viral disease
_ affecting the system. - '
Procuring : = to induce, to pimp, to contrive to obtain, or bring about.
Inducing = tobringin, to prevail on |

11.14. RECOMMENDED BOOKS :
1. Law Relating to offences -aégainst Women, V.K. Déwaﬁ. ':

2. Indian Penal Code, MP Tandon. o | : ,

11.14. MODEL EXAMINATION QUEST_IONS :

1. What are the differ.__ent-ki_rid.s of f)l:_m'ishable bffences under Immoral Traffic (Prevention)
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Act 7
2. Whether there are any remedies other than Punishments?

3. Isit possible to eradicate prostitution as a trade. Give your suggestions?
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UNIT - 12: CHILD MARRIAGE RESTRAINT _
ACT | |

Contents :

12.0. Objectives

12.1. Introduction

12.2. Concept of Child Mamage

12.3. Definitions

12.4. Punishment

125. A Cognizable Offence

12.6. Amendment

12.7.  Effect of Child Marriage
'12.8.  Injunction to restrain a Child Marfiage

12.9. Summary |

12.10. Glossary _

12.11. Recommended Books

12.12. Model Examination Questions

12.0. OBJECTIVES :

- After going through this umt you will be able to : - ‘ h

*  Explain the evil consequences of child marriage and the need to eliminate this social evil.

*  Understand the need for propagatmg the information about this Law,

12.1. INTRODUCTION :

Physical development and mental maturity make the marriage more happy and viable unit of a
family. There is a well considered view that child marriages should not be allowed. However
there is sufficient textual authority to indicate that the ancient Hindu jurists favoured'early
- marriages of girls. Traditional Law givers of Hindu Society, Manu, Yajnavalkya, Goutam,
Vasistha and Boudhayana supported the child marriages. By the time British rule came to be
established, child marriages became very common. Those were the days where the family of
bridegroom had to pay price for the bride which is called kanyashulkam. It amounted to sale of
brides. Marriage of child brides with old men for consideration of high prlce re‘;ulted in
widowhood for innocent children much before they attained puberty. The rigid and conventional _
families did not allow the re-marriage of widows. Child marriage, being itself a social evil led
to untold sufferings for young widows. Society, neighbours and her own parental family members
heaped insults on her and converted the widow into a bonded labour Several reformists like
Raja Rammohan Roy in Bengal and Gurajada Apparac in Andhra Pradesh fought for legal
 restraints on Kanyashulkam and child marriage and pleaded for making widow inarriage a
legally valid act. Itis in this context Child Marriage Restraint Act was passed in 1929. This
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- Act made an attempt to fix a minimum age limit of marriage for boys and girls. -

12.2. CONCEPT OF CHILD MARRIAGE :

- Traditional Hindu families used to believe that Kanyadanam (offer of virgin bride) would fetch
"Punyam" (the result of good deed) Kanya was defined as a girl of around eight years and she
would continue to be a kanya till she attains puberty This behef led the families to perform the
child marriages.

Ashta varshat bhavet kanya (kanya is a g1r1 of eight years) was the ancient saymg that is in
vogue even today. : '

A child bride had to be carried in a'basket according to some of the traditional celebrations of
a marriage, by the brother of the mother of the bride, as if she is presented like a gift to the -
bridegroom. Sometimes a bride of more than twenty five years old is also carried in a basket by
one or more maternal uncles.

'123. DEFINITIONS :

Section 2 of the Child Marriage RestraintAct, 1929 defmed child, Chlld marriage and contractm g
party as follows

a. Child means a person, who, if a male, is.under twenty one years of age and if a
female, is under eighteen years of age -_ /

I
I

b. Child Mamage means a marriage to which either of the contracting parties is a child;

‘c. Contracting Party to a marriage means etther of the parties whose marriage is or is
about to be thereby solemnised; and

d. Mmor means a person of either sex who is under elghteen years of age.
Valid age of contracting parties :

Ori ginally, th1s-+_ﬁct has prescribed the age of t_he_brideéroorhs as eighteen years and that of the

bride as fifteen years, but by the Child Marriage Restraint (Amendment) Act, 1978, the words : \

eighteen and fifteen stand substituted by twenty one and eighteen respectively and now for a
valid marriage, the bridegroom should have completed the age of twenty one vears and the
bride should haVe completed the age of eighteen years.

12.4, PUNISHN.[ENT

Sectton 3of the Child Marriage RestramtAct punishes a male above eighteen years and be]ow
twenty one contracts a child marriage with imprisonment which may extent to 15 days, or with
fine which may? extend to one thousand rupees, or with both

Section 4 mtencls to punish the male adult for marrying a Chlld It says whoever, being a male
_ above twenty-one years of age, contracts a child marriage shall be punishable with s:mple
imprisonment which may extend to three months and shall also be liable to fme

Apart form the contracting parties, this Act intends to pumsh parents or guardians and whoever
performs, conducts or directs any child marriage. Section 5 prescribes punishment for
solemnising a child marriage. It says "whoever, performs, conducts or directs any child marriage
shall be punishable with simple imprisonment which may extend to three months and shall also
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be liable to fine, unless he proves that he had reason to believe that the marriage was not a child
. marriage”. Section 6 imposes punishments for parents and guardians for premoting or not
preventing the child marriages. It says "where a.minor coniracts: child marriage, any person
have charge of the minor, whether as parent or guardian or in any other capacity, lawful or
unlawful, who does any act to promote the marriage or permits it to be solemnised, or negligently
fails to prevent it from being solemnised, shall be punishable w1th simple imprisonment which
may extend to three months and shall also be liable to fine". However, this sectlon prov1des
that no women shall be punishable with i 1mpr1sonment That means only fine can be imposed.

There is a presumptlve clause also in this section. According to this, it shall be presumed,

unless. and until the contrary is proved, that where a minor has contracted a child marriage, the
person having charge of such minor has neghgently failed to prevent the marrlage from bemg
solemnised. ' :

12.4.1. A Cognizable Offence :

Section 7 makes it a cognizable offence under the Code of Criminal Procedure, 1973, fot the
. purposes of investigation and for the arrest of a person without an order of a Magistrate. Howeves
no Court shall take cognizance of any offence under this Act after the expiry of one year from -
the date on which the offence, i.., the child marriage, is alleged to have been committed.

12.5. AMENDMENT :

This Act of 1929 stands amended by the Child Marriage Restraint (Amendment) Act, 1978,
child now means a person whae, if a ‘male, has not completed twenty-one years of age and if a
_female, has not completed e1ghteen years of age. It provides that offence under this Act may be
investigated upon by a police officer under the Code of Criminal Procedure as if they arc
~ cognizable offences. However, such police officer shall not have the power to arrest a persen
without an order of a Magistrate. This Amending Act has also amended Sections S, 6, 12 and
18 of the Hindu Marriage Act, 1955 and Section 60 of the Indian Christian Marriage Act, 1872, .
In clause (iii) of Section 5 of the Hindu Marriage Act, for the words eighteen years and fifteen |
years the words twenty one years and eighteen years respectively stand substituted. By. omitting
clause (vi) of Section 5 and Section 6 of the Hindu Marriage Act, the minimum age of marriage
~ for a bridegroom has been raised to twenty one years and that for a bridge to eighteen years, .
and provisions of a marriage through a guardian have come to an end. Section 5 of Hindu
- Marriage Act provides several conditions for a valid marriage.

12.8. EFFECT OF CHILD MARRIAGE :

A child marriage performed in contravention of this Act, will not be either void or invalid. The
marriage is perfectly valid. Only consequence of such a martiage is that the parties contracted
and those promoted will be held liable for punishment. Though the Act laid down the minimum
age for marriage, some criticised that the law was not serious about it. It appears that by this
law the Parliament has attempted to prevent child marriages, though not to prohibit them,
Under the Special Marriage Act, 1954 such marriages are void, because the Special Marriage _
Act is meant for literate educated and advanced section of people who ordinarily contract civil

marriages. Whereas the Hindu Marriage Act affects great masses of people who are illiterats,
backward, and tradition-ridden people who think that.child marriage is traditionally a valid
one. Making such marriages void would result in another social problem as thousands of such
marriages which could not have been prevented would have become void causing a great
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confusron Basic purpose of thls law i i8 educatlve and preventwe A chlld marriage can be
' prevented from being solemnlzed : '

127, INJUNCTION TO RESTRAIN A CHILD MARRIAGE :

. The Civil Courts can issue an injunction to’ restrain a child marrmge Under the1r ordinary crv11_.
Jurrsdlcuon and under Section 12 of the Child Marriage Restraint Act have power to issue an
injunction to prohibit it from being performed According to Section. 12, the Court may, if
satisfied that information laid before it though a complaint ot otherwise that a child marriage in

- contravention of this Act has been arranged or is about to be solemnized issue an injunction

against the persons contracting, and those promoting the child marriage. Prior to that, the

‘Court has to issue a notice and afford an opportumty to show cause against the issue of the _‘ ‘

1n]unct10n

Section 12(5) provides for a punishment for those who violate the injunction. Whoever knowing
that an injunction has been issued ‘against him under sub-section (1) of Section 12 disobeys
such injunction shall be punished with 1mprrsonment of either descrlptlon (snnple Or rigorous)
for a term which may extend to three months or with fine which may exténd to one thousand

rupees or both. This sectlon also contains a pr0v131on that no women shall be pumshable wrth
lmprlsonment o _ L

Apart from these punishments under this Law, the C1v1l Cgurts have power to 1ssue attachment .
for contempt, and in cases of contempt the powers of the Court are wider

In order to check the growth of the population, the questlon of i mcreasmg the minimum age of
marriage for males and females was also considered. Such increase of the minimum age of
~ marriage will result in lowering the total fertility rate on account of latter span of marriage life.
- It will also result in more responsible parenthood and in better health of the mother and child.

A bill introduced for this purpose in 1976 lapsed with the dissolution of the Lok Sabha.

The Phenomenon called Child Marriage in some parts of the country cannot be eradlcated
overnight. "General awareness and scientific educatron and legal measures with fear of

punishment will control this problem. As the society is advanced the child marriages are receding. -

12.8. SUMMARY :

Performmg the marriage of persons who are younger ‘than the prescribed age limit is. called

child marriage. The Child Marriage Restraint Act, 1929 is aimed at preventing such marriages. _

Originally this Act has prescribed the age of the bridegroom as eighteen years and that of the

* bride as 15 years, but by the Amendment in 1978, the age limit is increased to 21 in case of a

- male, and to (8 for female. The Act prescribed punishments of imprisonment and fine for-those -
who contracted and promoted child marriage. However, the marriage in contravention of the-
age limits prescribed under this Act will not render the rnarr.iage_ void, The Act basically is
educative and preventive as the marriage in contravention of this Act are valid.

The Act provides a'n.e).(emption in case of women, saying that no women shall be purishable.
with imprisonment. According to Section 7 the child marriage is a eogmzable oﬁ"ence

A Civil Court can prevent a Child Marriage from being solemnized.
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women and was later adopted individuals.

British India tried to suppress it and it was successful to some extent, According to them this
practice died out. Butits apparent resurgence in 1987 is quiet distressing. Orthodox people are
trying legitimise this barbaric custom in the garb of tradition and culture. Women who have
been campaigning for their rights over the past many yeats are dismayed at the sudden resungence
and are equally shocked over its acceptance by both other women and men. On Septerber 4,
1987 Roop Kanwar, a young women became a ‘Sati' when her husband, Mal Singh expired.
“According to several investigations Roop Kanwar was forced to take the extreme step, which
was orchestrated by the villagers and her in-taws. Since then people were thronging to Deorala
to see the place where kanwar was burnt alive keeping the head of her husband's body in her
lap, on the pyre. ' '

After this, people were organising celebrations to commemorate the first death anniversary of
Roop Kanwar, who, they believed, became Sati Mata, The Goddess. In response to petitions
by six women's organisations, the Supreme Court on 21-9-1988 stayed recitals from '‘Bhagavat
Gita' on that occasion. ' ' ‘

According to unofficial estimates around 40 cases of widow immolations-occurred, since 1981.
(A Report in the Hindu, dated No. 10, 1996). Every act was public ‘function’, where a stage
was built over which 'Sati' was 'performed’. "Whole thing was so arranged that she cannot
escape even if she wants, It is a subtle coercion so that it looks the women is doing it on her
own volition", a researcher lamented.

In a book 'Sati' edited by Mulk Raj Anand, varicus writers expressed a view that no Sati takes
place 'voluntarily'. '

It is basically not a women's issue along. It is an affront to peaceful progress of a civilized
society. T

Another Writer Romila Thaper in her paper on "Prospective History", in the book 'Sati', said :
- "What is of significance today is not just the incidence of widows becoming Satis but the
attempt to justify a custom at a particular historical juncture, a justification which involves
more than merely a custom for it symbolises an attitude towards women as well as a view what
is regarded as tradition. It is defended as being a recognised symbol of Hindu values especially
those concerning the idealised relationship between husband and wife; the assumption being
that it was required in theory of all Hindu Women. It bears no evidence as fo its basis and
origin. It is a barabaric aberration, in the name of tradition, of human rights,

Even an analysis of Roop kanwar case reveals that it is not possible to invite such a horrible
death on one's own volition. She was burnt alive, and foreed into it.

Trial by Fire; a BUJ Report :

(The condensed form of "Trial By Fire" - a fact finding report by "Bombay Union of J ournaliéfs
on Roop Kanwar's Death"). '

Far from being voluntary, in fact, Roop Kanwar's Sati was the result of combination of events
and actions which indicate the helplessness of the teenaged widow. Preparations for the sati
began immediately after Mal Singh's body was brought to the village in the morning. Roop
Kanwar, who got an inkling of this, escaped from the house and hid in one of the dhani (barns)
in the surrounding fields. The preparations had to be stalled as a search was made for her
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"

Roop was found covering in the barn and dragged to the house and put on the pyre at around

- 1.30 p.m. On her way, she is reported to have walked unsteadily and was surrounded by Rajput

youths. She was also seen to have been frothing at the lﬁduth; ‘She is seen to have struggled to
get out when the pyre was lit, but Rajput youths with swords surrounding her made her escape

impossible. As to who it the pyre, there can be no doubi that she did not light it herself. Eye
witnesses clearly stated to the police that it was litby 15 year old Pushpendra Singh, the dead
man’s youngest brother.  Eye witnesses reported to the police that they heard her shouting

bachao and crying for help. She was struggled to. get out but was weighed down with the .

coconuts and the, heavy logs of firewood and also pushed back by armed youth, The si ght of

her flailing arms about for help were interpreted by the villagers to mean that she was showering
her blessings on them". ' : ' C

Neither the report of BUJ ( "Trial by Fire") nor the 'f_:ye witnesses quoted by it or by the FIR
were not pursued by the prosecution. The Neem-ka-thana Additional District and Sessions

Judge on October 11, 1996 acquitted all 32 accused in Roop Kanwar's murder saying that there
was no evidence. s

The followin g is the extract from the original Hindi.Judgeme_nt of that Court.

"Thus from the evidence of the prosecution witnesses, oit of these witnesses, no witness was
present prior to the occurrence and they did not see anyone placing Roop Kanwar on the pyre
or forcing her to sit on the pyre nor was Pushpendra Seen giving the fire to the pyre. It is also .
not established from the evidence of these witnesses that in their presence the accused persons
conspired with each other by burning Roop Kanwar ahd_cbmmitting her murder nor any scheme
. was prepared or conspiracy was made or assembled for committin g the offence to this effect”.

The pyre in this instance was lit by some one else- a fact confirmed by the then President of
Rajasthan Unit of the Janata Party, the Late kalyan Singh Kalvi, a vociferous defender of Sati.
He claimed that his own-nephew was one of the armed Rajput youths who surrended the funeral
pyre. Itis obtensibly to protect the Sati but in effect making her escape or rescue impossible.
That automatically made the death a case of murder rather than suicide. The fact that the
accused have now been Jet off the hook mainly for want of evidence - hardly exonerates them _
or the crime but would not or dared not testify the court."

Satiis fortunately a rare occurrence even-in those parts of the country where it was once routinely
practised and where it is still hailed by many as a glorious tradition.

13.2.  THE COMMISSION OF SATI (PREVENTION) ACT, 1987 :

Immediately after the barbaric incident of Sati occurred in Deorala of Rajasthan, the Government
qni_ckly. enacted the Commission of Sati (Prevehtion) Act, 1987, 1t is intended to provide for
the more effective prevention of the Commission of Sati and its glorification and for matters
connected with or incidental thefeto. Tt says "Sati or burning or burying alive of widows or
women is revolting to the feelings of human nature and is no where enjoyed by any of the
religions of India as an imperative duty. o ' : o

13.2.1. Definition : : . o .
Section 2(109¢) defined Sati :- "Sati means the burning or burying alive of

' () any widow along with the body of her deceased hugband or any other relative or with
any article, object or thing associated with the husband or such relative; or L
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(i) any women along with the body of any of her relatives, irrespective of whether such
burning or burying is claimed to be yoluntary on the pat of the widow or the women or otherwise.

13.2.2. Glorification :

In relation to Sati, Glorification includes, ambng other things, - (i} the observance of any
ceremony or taking out of a procession in connection with the commission of Sati, or (ii) the
supporting, justifying or propagating the practice of Sati in any manner; or (iii) arranging of

- any function to cuogise the person who has committed Sati; or (iv) the creation of a trust, cr the

collection of funds, or the construction of a temple or other structure or the carrying on of any
form of worship or the performance of any ceremony threat with a view to perpetuate the
honour of, or to preserve the memory of, a person has committed Sati.

13.2.3. Commentary :

~ Sati or widow burning : -

V.K. Dewan tried to locate this custom from ancient books. According to Max Muller the
custom of widow burning is traced among Greeks and Sythians. "In the book of Peter Mundy,
instance of burning of a widow at Surat in 1630 with a sketch was given. It depicts a widow
having on her lap the head of her deceased husband. while burning. A Portugese traveller,
described the instance of sati in the Vijayanagar Kingdom. Though sati can be traced in Greeks,
Germans and other races, this practice is generally confined to princely castes only. However
there is no Vedic mention nor mantra recitation for widow burning. Even Griha sutra do not

“provide any "procedure” for this. Manu Smritiis silent aboutit. Itis stated in Strabo (XVT. 30

and 62) that the Greeks under Alexander found Sati practiced among the Cathaci in Panjab.

- Mahabharata is very sparing in its reference to widow burning. Madri, the favourite wife of

pandu burnt herseif with her husband's body. In the Virataparva, Sairandri was ordered to be
burni with Kichaka. The Mansala parva says that four wives of Vasudeva, viz., Devaki, Bhadra,
Rohini and Madira burnt themselves along with his body and other queens like Satyabhama
went to a forest for tapasya. The Vishnupurana also says that eight queens of Krishna, Rukmini
and others, entered mio fire on the death of Krishna.

Rajatarangini of kalhana also cites at several places examples of Sati. From history records,
the practise of sati is noticed during Gupta era S10AD. There is a Nepal inscription of 703 AD
where Rajyavati, widow of Dharmadeva, bids her son Mahadeva to take the reins of Govérnment
that she may follow her hushand. Among the well known examples of Sati is that of Ramabai
wife of Peshwa Madhavrao [ in 1772 A.D. The Jauhar practised by the Rajput ladies of Chittocr
and other areas, by jumping into fire after the death of their hnsbands to avoid upspeakable
atrocities at the hands of the victorious Muslims are too well known. All these instances are not
impositions of death on women.  Sati was not imposed, somehow grew and it is absolutely
incorrect to say that it was imposed, men on women. Sati practice might have been because of
some senitments, totally different suited to the circumstances then. It was confined to kings
and warriors, because the wives of conquered kings and warriors were made taigets of their
vengzance. The vengeance for their hushands was wrecked on the wives by carrying them as
captives and making them to work as slaves. Though several smrithikaras disapproved such a
practice, but once it took the root, some commentators and digest writers were found to support
it with arguments of heavenly abode, devotion to her husband to be praised by heavenly damsels,

that as long as a women does not burn herself in fire on the death of her husband she is never
free from being born as a women.
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If appears that widow burning prevailed more in Bengal during the centuries immediately -
preceding its abolition then anywhere else in India. Even in Bengal the number of Satis must
never have been very large. In some parts of Rajasthan it is still in vogue. The admiration and
reverence for the so called courage of women in becoming sati or performing the jautiar for
cherishing their ideals of womanly conduct, is false which in reality is the instance of subjugation
of women by the men. : :

A women who commits sati is glorified and immortalised by these sections of people by building
memorials and the "Satimaata” is worshipped as a deity, The place of sati is respected as "sati-
sthal and attracts large number of people every year. It is said that there are still around 130 sati
temples in India and nearly half of them in Rajasthan. The Deorala incident where Roop
kanwar belonging to a comparatively educated family was driven to this act, revived this old
~ evil. The law prohibiting Sati was promulgated 150 years ago, but the recent Deorala incident
giving nationwide publicity making law-makers to promulgate new law and new provisions to
prevent this assault on the dignity and life of women. ' '

' 13.2.4. Punishment :

“Whoever attempts to commit sati and does any act towards such a commission shall be punishable
with impriscnment for a term which may extend to one year or with tine or with both : (Sec. 3)

~ The Provision under this Section makes' it mandatory for the Special Court to take unto
consideration the circumstances leading to the ‘commissi{m of the offence, the act commiitied,
the state of mind of the person charged of the offence at the time of the commission of the act
- and all other relevant factors before convicting any person.

13.2.5. Abetment of Sati :

Section 4 defines abetment of Saii

Any of the following acts, or the like shall be deemed to be the abetment, namely :

' (a) Any induccment to'a window or woman to get her burnt or buried alive along with
the body of her deceased husband or with any othér relative or with any aiticle, object or thing
associated with the husband or such relative irrespective of whether she is.in a fit state of mind -

or is labouring under a state of intexication or stupefaction or other cause impleading the excrcise .
of her free will;

(b} Making a widow or women believe that the commission of sati would result in some
spiritual benefit to her or her deceased husband or relative, or.the general well-being of the
family; :

(c). Encouraging a widow or women to remain fixed in her resolve to commnit sati and

thus instigating her to commit sati:

(d) Participating in any procession in connection with the commission of sati or aiding
the widow or women in her decision to commit sati by taking her along with the body of her
deceased husband or relative to the cremation or burial ground;

(e} Being present at the place where sati is committed as an active participant tc such
commission or to any ceremony connected with it; :

(f) Preventing or obstructing the widow or women from saving herself from being burnt
or buried alive; '
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{g) Obstructing or interfering with the pol1cc in the dlscharge of its dut;es of taking any '
steps to prevent the commission of sati.

If any person commits sati, whoever abets the com_m‘ission_éf such sati, either directly or

- indirectly, shall be punishable with death or imprisonment for life and shall also liable to fine.
If any person attempts to commit sati, whoever abets such atternpt either dlrectly or indirectly
shall be pumshdble with imprisonment for life and shall also be liable to fine.

13.3. PREVENTION OF SATI :

Part III of the Commission of Sati (Prevention) Act gives some powers to Collector or District .
Magistrate to prohibit certain acts, If the Collector is of the opinion that sati is about to be.
committed, he may by order prohibit the doing of any act towards the commission of sati by
any person in any area or areas specified in the order. The Collector may prohibit; by order, the-

glortfication of sati in any area. Whoever contravenes such an'order is punishable for a term

which shall not be less than one year which may extend to seven years and with fine which
shall not be less than five thousand rupees but which rnay extend to thirty thousand rupees.’
~(Section 6). : :

13.4. POWERS OF STATE GOVERNMENT :

Section 7 empowers the State Government to direct the removal of temple or other structure
. which is in existence for not less than 20 years, where worship or other activities in glorification -
of sati is going on or perpetuating the honour of, or to preserve the memory of person who'
committed sati. The Collector or District Maglstrate is empowered under sub- section 2 of-
Section 7 to order removal of temple or structure. If they are not removed by order or direction,
the Government or the Collector can cause the structure or temple be removed through a.
pohcc officer. New temples or structures can be removed by the Collector and if the
temple is older than twenty years, they can be removed by the State Government. Section-
8 empowers the Collector or the District Magistrate to seize any funds or property collected

or acquired for the purpose of glorification of sati. Any such seizure has to be reported to-
‘Special Court. :

13.5. SPECIAL COURTS :

In order to provide a speedy and effective remedy the Act created spectal courts to try the
offences relating to Sati. Part IV Section 9 says that all offences under this Act shall be
triable only by Special Court constitute under this Section. The State Government shall
by notification constitute one or more special courts. It shall be presided- over by the
Judge appointed by the State Government with the concurrence of the Chief Justice of the : -
High Court. The Judge should be of the rank of Sessions Judge or an Additional Sessions
Judge. The Government has to appoint a Special Public Prosecutor in each Special Court,

an advocate with atleast seven years of experlence is eligible for the post of Spemal Public
Prosecutor.

Section 1 and 12 deal with the powers of the Special Court regarchno the cognizance of any
offence on complaint or police report, and trial of any offence Section 12(3) provides for -
expeditious trial by day-to-day examination of witnesses.

Section 13 provides for forfeiture of Furds or property of a person convicted under this Act. :
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An appeal is provided from the judgement of Special Court to the High Court (Section 14)
within 30 days from the date of Judgement '

Part V. gives a protective cover to the Government and its officers from suits, prosecution or
‘any other legal proceedings for any action done by them in good faith under this Act,

Another important feature of this Act is that the burden of proof is fixed on the accused
According Lo gencral principles the prosecution has to prove the charge on the accused, while
accused in defence have no burden of proof. Under this Act, the accused has to prove that he
had not committed any offence under this Law. (Section 16). - '

The Act took meticulous care in each and every aspect of the offences relating to sati and the
procedure to prove the guilty. Through Section 17 it imposed an/obligation on certain persons -

to report about the Sati, and to assist [he'police in the execution of the provisions of thisAct, ail
village officers and others specified by Collector, and inhabitants have an obligation to report
their knowledge about the happening of Sati whoever contravences this provision shall be
punishable with imprisonment of either description for a térm which may extend to two.years g’jr
aund aiso shall be liable to fine. According to Section 18 the person convicted of an offence
under Section 4 shall be disqualified from inheriting the property of the person in respect of
whom such sati has been committed. Section 19 imposes a disqualification on person convicted -
under Sati Act, and bars this person from contesting election for about 2 period of five years -
since release of the convict. Section 19 of this Act amends the Representation of the People
Act 1951 to impose an additional disqualification. '

13.6. COMMENTARY : | S

The Government made this enactment a very comprehensive in defining the crime of sati, its
abetment in detail and its glorification, making special provisions creating a Special Court and
1 imposing the legal obligation on every one who come across with the reliable information of
possibility of an occurrence of sati to report, the rule of burden of proof, procedural powers,
additional disqualifications etc. There are provisions for speedy trial and day to day hearing of
a witness, The Act envisages the forfeiture of the property of the convict and removal of the
temple or structure raised in honour of sati.

Though it is a good law, its execution is again the discretion of the State Government. The
acquittal of accused in the Deorala incident of Sati, celebration of annual festivals at the sati-
sthal of that place and activities of glorification attracting general public reveal the weaknesses
in the execution of the law. Law is adequate but not fully enforeed by the executive, The very
fact of existence of ‘temples and structures on sati-sthals and annual celebrations and worship
of sati-mata at several such places prove the lack of will on the part of exccutive to enforce the:
law. It is for the Human Rights societies and Women Organisations to seek the strict enforcement
of law and force the State to resort to using of the strong powers given by the Act.

The Defects in Sati Law :

The serious draw-back of the 1987 anti-sati law is that it negates the fundamental socjal reality -
that sati is not a voluntary act }:omparable to suicide, that sati is murder Thus the definition of
sati under Section 2(c) is not cemprehensive to include this aspect. According to it, it is only an
act of "burning or burying alive” of a widow or a women. While Section 3 prescribes the
punishment for an "attempt to commit Sati” and Section 4 for "abetment of Sati". But it is not -
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equated with murder. The Act speaks of itas a voluntary act.

Thus a women who is forced to commit sati, and survives as her attempt fails, should be held
guilty for voluntary suicide and liable to punishment for six months imprisonment. With-out

prosecuting the women as principal offender in this crime, it is not possible to catch all those

who prepare, conspire, participate and help the commission of crime.

Scction 2(b) of the Act defined ' glorlhuation and Section 5 prescnbed pumbhment But the
continuing worship and celebrations at various sati temples will not come under the [rame of
this section. Section 7 of Part IIf empowers the State Government io rermove temples and
structures but not if they are more than 20 years old. So clearly temples such as the Rani Sati
Temple are protected. Section 8 empowers the administration to seize properties and funds.
The Act does not include punishment to donors who are big business houses. It limits collection
of funds only.

Part IV of the Act provides for Special Courts. But none is instituted so far. Section 19 which
disqualifies the peoples representatives from contssting elections if convicted under the Act,
was never inveked at all. And significantly, the Act did not have retrospective etfect to cover
the Deorala incident. Even according to its prospective effect, it would have applied (o the
culprits of the offence of "glorification”. Despite Section 8, the amounts collected at chunri
Ceremony outside the Deorala Sati Mandir was not confiscated. Inspite of a Supreme Court
order, on Sept. 9, 1988 preventing "Chunri” ceremony glorifying sati, within Rani Sati Mandit
the trustees held the ceremony outside the mandir. Theugh court ordered o deposit the amount
collected in a nationalised bank, none did it. Immediately after passing o7 this Central Act, one
Calcutta based trustee of the Jhunjhunu Sati mandir filed a writ petition in Calcutta and obtained
an order to perform annual puja without any intervention.

Even in 1996, a ten day "mahayaga" from November 24 to mark the 400th anniversary of Rani
Sati was performed as a victory celebration as all the accused were acquitted in Deorala incident.
Taipur High Court issucd an interim order on November 27 against the performance of the
function "inside the temple building” while allowing it. The Court directed that the “chnurt
mahotsav” and the installation of 51 kg. gold kalash be stopped. The order came on fourth day
of mahayaga. When a contempt petition filed against the district administration it was posted
after three weeks to file their counter affidavit. Meanwhile mahayaga was successfully
completed.

Despite the Act, the plan to build a temple to commemorate the immolation of Roop Kanwar
may come Up at any time as that site now is marked by Roop Kanwar's forlorn and faded
"chunri" atop a trishul surrounded by some 20 rusty swords where daity prayers are offered.

The impact of sati worship at the post-independence Rai Sati temple cannot be ignored. This
temple at Jhunjhuna, is the mother of all Sati temples. The phenomenon of sati revival in
Rajasthan is directly linked to the phenomenal expansion of the commercial raturns of the
Jhunjhunu Rani Sati Temple.

This has led to the proliferation of sati temples all over the state, particularly the Shekawati -

region comprised of Churu, Sikar and Jhunjhunu districts. And wealthy businessmen hailing
from this region have established sati temples in other parts of the Country - Bombay anid Delhi
and in several foreign countries. According to a report there are not less than 28 widow
immolations within a radius of 200 miles of the Jhunjhunw sati temple since Independence.
Therc is a turnover of Rs. 4 crore from the annual mela there.
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Women are ektrcmely subjugated in the Rajlput style of life and sati is the live example. Hi-ghest '
rates of illiteracy in Rajasthan with only 11 per cent of it among women took the State to the
highest rank in illiteracy. ~ - - - : S

137. SUMMARY :

- Sati, as a social crime, an affront to life and dignity of women deserves to be condemned by law
and society. No amount of customary practice can ratify the widow burning as symbol of
tradition. It finds no support in Vedas or any other ancient scripts, '

This is largely prevalent in a group form in some royal ot warrior families. British India-tried -
to suppress it. But its apparent resurgence in 1987 at Deorala of Rajasthan when Roop Kanwar .
was burnt alive with her husband's body, was distressing event. That incident was immediate
reason for the enactment called "The Commission of Sati (Prevention)Act, 1987". Ttis: intended.
to provide for more effective prevention of the widow burning and glorification of sati.

This Act defined Sati and Glorification of Safi and prescribed’ harsh’ punishmients for those
offences. The Act is comprehensive as it includes SBvéral sections regarding the prevention of
Sati by giving powers to C.ollep_-tbr or District Magistrate to prohibit certain activities which
facilities commission and glm'/ification of Sati. The State Government is also empowered to
direct removal of temples and other structures build in mermory of Sati-mate, at Sati-sthal. The -
Act also envisages constitution of Special Courts for trying the offences under this Act in a
speedy manner. The Special Courts have special powers. - Another distinctive feature of this

Actis to shift the burden of proof on to accused to prove that he has not committed the charged
offence. : ' o .

The Act also contains provisions of 'for'feilture of the funds and properties collected for the

purpose of worshipping the sati-maata and the properties-of the accused person on the proof of

the charge. It disqualified a convict to entitle for inheritance of the property. It also tmposes an
additional disqualification on the convicts preventing thermn fiom contesting any election for

about five years since release of the convict. o '

There is need to educate the people about the lack of any basis or reason behind the practice of

this social crime which mostly amounts culpable homicide amounting to murder The Act is

very comprehensive and powerful but it requires a'strong will be enforce the provisions by the
~execute. This barabaric social evil can end only by creating awareness about the rights to life
."aind dignity of women and the voluntary groups should agitate for strict enforcement of law,
‘The education programme should include the propagation of provisions of this law also.

13.8. GLOSSARY :

Sati or Sati Sahagamana = widow burning or wife dying along with husband or
' ~ widow immolation . :

Sati-maata . = " a belief that a widow, after committing sati would
' o ", become a goddess

Sati-sthala - = the place where sati was committed, where a temple or
' ' structure is built in reverence of sati-maata

Jauhar - - N = the highlcaste of warriors or kshatriya or rajput-
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Summary trial =  an extra ordinary trial with speed, provided under

Burclén of Proof

Criminal Procedure Code and under this Act

responsibility Qf proving a fact.

13.9. RECOMMENDED BOOKS :

Law relating to offences, against women : V.K. Dewan Indian Penal Code : S.D. Gour.

13 1() MODEL EXAMINATION QUESTIONS

1.

B

What is the origin and reason for the spread of Sati? N
Explain "Sati" under the Commission of Sati (Prevention) Actand its gloriﬁcatioﬁ? :
Suggest measures to rerhove‘this‘ social crime? |

What do you mean by "Sati". Is that 4 Crime?

When did Roop Kanwar became Sati and what is thc result of the prosecution of accused

n thlS case?

6.
7.

8.

- Is there any mention about this sati in ancient scripts?

“What is the name of the Act which punishes Sati?

What are the disqualifications prescribed under the Sati Act?
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14.0. OBJECTIVES:

After going through this unit, you will be able to

*  explain the regulation of diagnostic techniques through this latest le’éislation;
*  understand the provisions of the Act intended to prevent the misue of technology; and

*  the relevance of the Act in protecting the di gnity of women.

14.1. INTRODUCTION :

The advancement of medical science brought a great relief to-humanity from the pans and
sufferings due to diseases. Especially in the field of diagnosis, the medical science expanded
by leaps and bounds, with which one can see the inner problems of the body on the small screen
and the surgeon’s blade can reach the place where exactly the problem exists, without a cut on
the body. The diagnosis became very easy and accurate; so that the doctor need not guess,
experii‘nent and delay the treatment. Accuracy is the important feature of the advancement.
But the pre-natal diagnostic techniques are being used for determination of sex of the foetus
leading to female foeticide. Such abuse of techniques is found to be discriminatory against the
_ female sex and affects the dignity of women. The increasing probtem of dowry and ostentatious '
marriage ceremony’ with unlimited expenditre coupled with raising domestic disturbances
made the life of female child a miserable one even before delivery. Some even went to the
extent of getting rid of female child in the womb itself, as they could know the sex in advance.

14.2. NEED FOR A REGULATION :

There are several New Reproductive technologies targeting at women bodies, affecting their
control over bodies, bodily processes or products. Pre-Natal Diagnostic Techniques are basically
meant for detection of congenital malformations in embryo, e.g., Amniocentesis, Choricnic
Villi Biopsy etc. There are sex selection techniques which are used for selecting the sex of the
unborn offspring before and after conception. The sex determination test can be used for
predicting rather than determining the sex of the unborn. In various parts of the world, pre-
natal diagnostic technigues are used exclusively for detection of congenital disorders. Ever
since these techniques entered our country in early 70's, they are being misused mainly for sex
determination and subsequently for sex-selective-abortions. There are several sex determining
centres in North and West India, Gujarat and Maharashtra being at the top in such clinics. They
are mostly not conforming to the required medical standards and not manned by the qualified
medical persons. Most of the aborted cases are of the females. Trrespective of caste or creed,
the parents from classes where the rate of dowry is very high did not want to add any more
‘female members in their families. So the sex determining clinics are patronising the fathers
who discriminate against gitls. Increasing female foeticide in long run result in imbalance
leading to greater incidence of rape, sharing of women within and outside the wedlock, abductions
and in general affect the mobility and freedom of women. Besides bride burning for dowry and
in the name of sati, killing female unborn offsprings in womb became another form of elimination
of women. Before the advent of pre-natal sex determination, the Medical Termination of
Pregnancy was grossly misused for sex selective abortions. On the other hand, a new process
of sex pre-selection is also being evolved by researchers. A company in United States is cffering
a package deal with 80 per cent accuracy of selecting the sex before the conception, by the
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techmque of sperm separation, and by bringing about conception thron gh artificial in semmatlon
. with semen fraction rich in Y- Chromosomes, to develop a male embryo. Even Non- Coital -
Reproductive Techniques such as test tube babies and surrogate arrangements or in-vitro

fertilization- embryo transfer mechamsm are bemg used to implant selective embryos, mostly
the male, :

All these scientific techniques and facilities résulting out of continuous research in medical -
science are being used to eliminate the female population. There are strong lobbies advocating
the sex - selective abortions as an effective population control tools. In fact they are used to
reduce the women population. This unsc1ent1flc phenomenon is a great threat to-the very
existence of female sex besides being an affront to dignity and freedom of a women. Hence

there is a need to make a law to coutrol the mlsuse of sc1entlf1c techmques affectmg the very
existence of fair sex. :

It is pathetic to note that a female embryo is not allowed to form at the first instance, if formed,
they detect it to be of female and remove it, if survived a girl child is discriminated by parents:

if married, the in-laws burn her for money called dowry; and if survived the husband, she is
killed under a killer tradition called "sati". Female is neither allowed to be conveived nor
survive before or after the birth; all through scientific methods to achieve unsment]ﬁc tagets,

and under illogical religious tradmons

Hence there is a need to impose legal controls over use of scwnuflc techmques to the detrionent
of women folk. -

-
K

The Act contained provisions to prohibit the misuse of pre-natal d1agnost1c techniques for
determination of sex of the feotus. It prohibited the commercial advertisement of pre-natal
diagnostic techniques for detection or determination of sex. Accordmg to the Act, the use of _
pre-natal diagnostic techniques for the. purposes of detection of specific genetic abnormalities
or disorders required permission. Such ause also will be regulated, under certain conditions by
the registered institutions and the violations of the provisions of the Act would result in
punishment, :

14.3. DEFINITIONS :
14.3.1. Pre-natal Diagnostic Procedure :

"Pre-natal diagnostic procedures” means all gynecological or obstetrical or medical procedures
such as ultra-sonography, foetoscopy, takmg or removing-samples of amniotic fluid, chorionic
villi, blood or any tissue of a pregnant women for being sent to a Genetic Laboratory or Genetic
Clinic for conducting pre-natal diagnostic tests. (Section 2(1)). .

. "Prelnatal diagnostic technignes"”, , includes all pre-natal diagnostic procedures and pre-natal
‘ dlagnoﬁtlc tests; {Section 2 (J)). - :

"Pre-natal diagnostic test" means ultrasonography, or chorionic villi, blood or any tissue of a_
pregnant women conducted to detect genetic or metabolic disorders ‘or chromosomal
abnormalities or'congenital anomalies or haemoglobin apathies or sex- hnked dmeases (Section

2 (k).

"Pre-natal” generally fneans before birth or something coﬁceming the child in the womb.

14.3.2. Gvnecologist,‘ Mecial Geneticist :
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"Gynecologist” means a person who possesses a post graduate quahflcanon in gynecology and
~ obstetrics. (Sec. 2 (f)).

_ . "Medical Geneticist" means a person who possesses a degree or diploma or certificate in medical -

genetics in the field of pre-natal diagnostic techniques or has experierice of not less than two
years in such field after obtaining any one of the medical qualifications recognised under Indian
medical Council Act, 1956 or a post graduate degree in biological sciences. (Section 2 (g)).

Pediatrician means a person who possesses a postg.'raduate qualification in pediatfies_. (Section:
2¢h)). '

14.3.3. Genetic Clinic :

Genetic clinic means a clinic, institute, hospital, Nursing Home or any place by whatever name
called, which is used for conducting pre-natal diagnostic procedures. Whereas genetic

counselling centre means a clinic, Institute, Hos_pital, Nursing Home or any place, by whatever
name called, which provides for genetic counselling to patien-ts. (Section 2 {c) & (d)).

14.4. REGULATION OF GENETIC CLINICS
14.4.1. Registration :

Section 3 of the Act imposes a restriction on functioning of Genetic Centres without registration'.
The registration was made compulsory to facilitate the regulation. Section 3 says that "no
* genetic counselling centre, cenetic laboratory or genetic clinic, unless registered under this
Act, shall conduct or associate with, or help in, conducting activities relating to pre-natal
diagnostic techniques. : '

14.4.2. Obligation to employ guallfled persons :

Sub-section 2 of Section 3 i 1mposes a statutory obligation on Genetic Centres to appomt only
qualified persons. It says "no Genetic Counselling Centre, Genetic Laboratory or Genetic
~ Clinic shall employ or caused to be employed any person who does not possess prescnbed
qualifications". :

Sub-section 3 prescribes a ban on medical persons to practice at an unregistered place. No
medical geneticist, gynecologist, pediatrician registered medical practitioner or any other
person shall conduct or cause to be conducted or aid in conducting by himself or through any
othier person any pre-natal diagnostic techniques at.a place other than a place registered
. under this Act. '

14.5. REGULATION OF PRE- NATAL DIAGNOSTIC
TECHNIQUES :

14.5.1. Prescribed Purposes :

Chapter I1T, Section 4 of the Act restricts activities or conductirig pre-natal diagnostic procedures
only for the purposes prescribed under Sub-sections 2 and 3. The purposes for which pre-natal
dlagnostlc tests shall be conducted are as follows : '

(i) Chromosomal abnormalities;

(ii) Genetic metabolic diseases;




- (iii) Haemo'globinopathies; | o
(iv) Sex-linked genetic diseases;'
(v) Congenital anomialies:

(vi) Any other abnormalities or diseases as may be specified by the central su’perﬁsory
Board. (Section 4 (2)). o S

14.5.2. Conditions for Conducting Test :

Section 4 (3) prescribes some conditions to be fulfilled before conducting any pre-natal diagnostic
test for the above purposes. They are : (i) the age of the pregnant won}cﬁ is dbove thirty five
vears: (i) the pregnant women has tndergone two or more spontaneous abortions or foetal
loss; (iii) the pregnant women had been exposed to potentially teratogenic agents such as dru gs,

radiation, infection or chemicals; (iv) the pregnant womeén has a family history of mental

retardation or physical deformities such as spasticity or any other genetic disease; (v) any other
conditions as may be specified by the Central Supervisory Board. '

Unless a qualified person is safisfied about the fulﬁllmez_]t's of above conditions, no pre-natal
diagnostic technique shall be used or conducted. ' '

14.5.3. Restrictions on Husband :

L
~

This Chapter also imposes a restriction on the husband .of the prégnant women or any other
 relative from seeking or encouraging the conduct of any pre-natal diagnostic test for the purposes
other then permitted by Section 4 (2). '

According to Section 5 a.p'regnanf women has to be informed about all known side and after

effects of pre-natal diagnostic procedures and her written-consent in the prescribed form to
undergo such procedure, A copy of her consent has to be handed over to her pregnant women.

14.5.4. Ban on revealing Sex of foetus :

~ Any person conducting pre-natai diagnostic prdcedures shall not communicate to the pregnant

women concerned or her relatives, the sex of the foetus by words, signs or in any other manner
(Section 5 (2)). S -

14.5.5. Prohibition of Sex-determihation H

Section 6 prohibits determination of séx. No Genetic Counselling Centre, or Genetic Laboratory
or Genetic Clinic or no person, shall conduct pre-natal diagnostic techniques including
ultrasonography, for the purpose of determining the sex of a feotus. o

14.6. CENTRAL SUPERVISORY BOARD :

- Chapter IV deals with the Constitution of Central Superyisc_)ry‘Board to advise the Government

on policy matters relating to use of pre-natal diagnostic techniques. The board has to review

the implementation of the Act and to create public awareness against the practice of pre-natal
determination of sex and female foeticide. It is also expected to lay down code of conduct to be

observed by persons working at genetic counselling centres, genetic laboratories and genetic _

clinics (Section 16).

Section 7 deals with the Constitution of central supervisory board with the minister in
charge of the ministry of family welfare as the chairman, ex-officio, the secretary of family




* welfare as the vice-chairman, ex-officio. Two members from women and child development
and of Law and Justice will be the ex-officio representatives of Central Govem'ment. The
Director General of Health Services of the Central Government, three women members of
Parliament, two from Lok Sabha and one from Rajya Sabha, four members representing
the States and Union Territories in rotation, will be the members. Besides, ten members -

can be appointed two each from eminent medical geneticists, eminent paediatricians,
eminent social scientists, eminent gynaecologists and obstetricians and representatives of

" women welfare organisations. There shall be a member secretary not below the rank of

Joint Secretary. Section 14 prescribed some - disqualifications for being appointed as
members of the Board, while section 8 prescribed different terms of office to members. |
Any member may be reappointed as per Section 15. ' ‘ :

14.7. APPROPRIATE AUTHORITY AND ITS POWERS :

Chapter V Section 17 deals with the appointment of Appropriate Authority by the Central

Government, for Union Territories. A State Government can appoint one or more Appropriate
Authorities for the State, to deal with the problem of pre-natal sex determination leading to

female foeticide. ' '

The Appropriate Authorities-can grant, suspend or cancel registration of a Generic Counselling:
Centre, Genetic Laboratory, or Genetic Clinic. The Authority can enforce standards prescribed,

investigate complaints of the breach of'provisioﬁs of this Act or the rules made thereunder and

take immediate action. It can seek and consider the advise of theAdvisory Commiitee Constituted

under Sub-section 5 of Section 17. Advisory Committee consists of three medical experts, one

legal expert, one officer from information and publicity, and three eminent social workers of-
whom one shall be from women's organisations. '

Section 18 und_er Chapter VI pr0v1des procedure for Registration of Genetic Counselling Centres,
Genetic Laboratories or Genetic Clinics. Appropriate Authority shall consider the application
and grant registration if satisfied that such centre i3 in a position to provide much facilities,
maintain such equipments and standards as may be prescribed. After an enquiry and satisfaction
that all requirements were fulfilled, the Appropriate Authority shall grant a certificate, which
can be renewed. Section 20 deals with the cancellation or suspension, suo moto, or on complaint
after issuing a notice and giving a reasonable opportunity of being heard to the Genetic Clinic
etc., by the Appropriate Authority. The aggrieved Genetic Centre can prefer an appeal from the
order of the suspension or cancellation of registratlon under Section 20, by the Appropriate

Authority to the Central or State Government-if the order is issued by the Central or State
Appropriate Authorities respcctlvely '

'14.8. OFFENCES AND PENALTIES
14.8.1. Advertisement prohibited :

‘Section 22 of Chapter VII prohibits advertisement in any manner and distribution of.
advertisement or publicity material regarding the facilities of pre-natal determination of sex
available at any centre, Any person ‘who contravenés such prohibition shatl be. punlshable with -

" imprisonment of a term which may extend to three years and with a fine which may extend to .
ten thousand rupees. N ' ' ' :

14 8.2. Punishment for Medlcal Persons :

168




Any medical person either as owner or employee or as an honorary consuliant, if contravenes
any of the provisions of the Act shal] be punishable with imprisonment for a term which may
extend to three years and with fine which may extend to ten thousand rupees and on subsequent
conviction, with imprisonment which may extend to five years and with fine which may extend
to 50 thousand rupees. The name of such registered medical practitioner who has been convicted
shall be reported by Appropriate Authority, to the State Medical Council for taking necessary
action including the removal of his name from the Register of the Council for a period of two
years for the first offence and permanentiy for the shbsequent offence. '

Any person who seeks the aid of genetic Centre or medical person for conducting pre-natal
diagnostic techniques on any pregnant women (including such women unless she was compelled
to undergo such diagnostic techniques) for the purposes other than those specified in clause 2
of Section 4 shall be punishable with imprisonment for a term which may extend to three years
and with a fine which may extend to ten thousand rupees and on any subsequent conviction
with imprisonment which may extend to five years and with fine may cxtend to fifty thousand
rupees. {Section 23).

14.8.3. Presumption of pressure from Husband :

Section 24 provides for a presumption that the pregnant women 'h_as been compelled by her
husband or the relative to undergo pre-natal diagnostic technique and such person shall be
liable for abetment of offence under sub-section 3 of Section 23, and shall be punishable for the
offence specified under that section. '

Section 23 prescribes punishment for contravention of the provisions of the Act or rules for .
“which no specific punishment is provided, of the imprisonment for a term which may extend to
three months or with fine which may extend to one thousand tupees or with both and in the case
of confinll_i;ng contravention with an additional fine which may extend to five hundred rupees

for every day during which such contravention continues after conviction for the first such
contravention. '

If any person committed an offence under the Act was in charge of and was responsible to the
company, shall be deemed to be guilty of the offence and shal be liable to be proceeded against
and punished accordingly. If the company committed any offence which is attributable to any
neglect on the part of any director or manager secretary or other officer, such person also shall
be deemed to be guilty of that offence.

14.8.4. A Cognizable Offence :

According to Section 27 every offence under this Act shall be cognizable, non-bailable and
non-compoundable. Such an offence shall be taken cognizance of by the Tourt only when the
Appropriate Authority makes a complaint or any other person complaining after giving notice .
of not less than thirty days to the Appropriate Authority.

149. RECORDS; INSPECTION & SEIZURE :

Sectton 29 imposes a duty of maintaining the records, charts, forms, reports and consent letters
besides other required documents for a period of two years and make thern available for inspection
tothe Appropriate Authority. In case there is any criminal or civil proceedings instituted against
any genetic counselling centre, Genetic Laboratory or Genetic Clinic, the latter have to keep
records till the final disposal of such proceedings. ' ' '
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Appropriate Authority can examine the record and seize the record if that may be used as
evidence of the commission of offence punishable under this Act. The provisions of the Code
of Criminal Procedure relating to searches and seizures shall apply to every search or seizure
made under this Act.

Immunity :

Section 31 provides immunity to the officers of State, Centre, or appropriate authority for
anything done in good faith or intended to be done in pursnance of the provisions of the
Act, from being questioned in court of law ihro_ugh civil or criminal or any other legal
proceedings. ' '

There is an absolute need to regulate the clinics and centres which are engaged in pre-natal
diagnostic techniques because of their gross abuse leading to female foeticide. A long felt

demand to make a law on this aspect was fulfilled in 1994. This being a new enactment, its

functioning and effect in controlling the pre-natal diagnostic centres is to be observed. The

Regulating Authaority, which is called "Appropriate Authority" under his Act, has to live upte

the expectations to serve the purpose of Law. Parents in general have to develop 4 positive

attitude towards girl child.

14.10. SUMMARY :

This unit aims at studying the provisions of the new legislation "pre-natal diagnostic Techniques
-(Regulation and Prevention of Misue) Act, 1994 and its legal consequences. There was a dire
need to prevent rampant and silent female focticide through the new technique-called "pre-
natal diagnostic technique". Tt intended to regulate the use of such techniques by controlling

the centres equipped with gadgets used for such purposes. Pre-natal generally means before

birth or something concerning the child in the womb. Pre-natal diagnostic procedures means
- all gynaecological or obstratrical or mediéal procedures such as ultra-sonography feotoscopy, '

taking or removing samples of amniotic fluid. ' '

Section 3 imposes an obligation on Genetic Centres to get registered 1o engage in pre-natal
diagnostics, and to appoint only qualified persons. The Act, under Chapter I restricts the tests -
for the purposes of detecting some diseases and anomalies only. When the centres intend 1o
conduct tests on pregnant women, the centres must ensure that she is above thirty five years
 and some more conditions, making it essential to conduct the test. Neither husband nor any
other relative can seek the conduct of pre-natal diagnosiic test. There is also a ban on those
conducting the test not to disclose the sex of the foetus by words or signs-or in any other
women. Section 6 prohibits determination of sex. The Act provides for constitution of Central
Supervisory Board to advise the govermment on policy matters regarding the use of these
techniques. It also envisages appointment of appropriate anthorities which can grant, suspend
or cancel registration of Genetic Centres, besides enforcmg standards and hearing complaints
- against them.

The facility of pre-determination of sex of foetus cannot be advertised. It anybody contravenes
this prohibition, he shall be punished with a term which may extend to three years and with a -

fine upto Rs. 10,000, If a medical person contravenes the provisions of this Act, he will be
liable to the punishment described above, and the subsequenf conviction will result in severe
punishment like the term extending to five years and fine upto Rs. 50,000. Besides above
punishments, the name of such registered medical practitioner, may also be removed by the
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Medical Council on being reported by the Appropriate Authority, either permanently or
temporarily. Any other person seeks the aid of Genetic Centre or medical person for conductin g
such test on any pregnant women for the putposes other than those specified in clausc 2. of
Section 4, shall be punishable with imprisonment for a term which may extend to three years
and with a fine upto Rs. 10,000 and on subsequent conviction with imprisonment which may
extend to five years and with fine upto Rs. 50,000/-.

The Genetic Centres have to maintain the records and charts and.consent letters and make them
available for inspection and if needed seizure by the Appropriate Authority. Section 31 provides
immunity to officials acting under the Act from civil, criminal and other legal proceedings. A
long need to have the law on the field was fulfilled in 1994. There is a need to effective

enforcement of law and a change in the attitude among the parents towards female ch.i]d in
womb,

14.11 GLOSSARY :

Pre-natal : = something concerning the child in the womb.
Diagnosis = finding the disease or detecting the illness.
Subsequent Conviction, Co= a person being punished for an offence which he

comumitted again:

1412 RECOMMENDED BOOKS :
1. . Offences Relating to Women - V.K. Dewan 1996.

14.13. MODEL EXAMINATION QUESTIONS :

I Answer the following questions in 30 lines.

1. What are the permitted pmposes for Wl’lICh the pre-natal diagnostic tests can be conducted
under the Act? '

2. Describe the various ccmtrols available under the Act and its effect on the misuse of pre-
natal diagnostic tests?
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UNIT - 15 : MEDICAL TERMINATION OF
PREGNANCY ACT, 1971
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154, Grounds for terminating Pregnancy
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15:11. Medel Examination Questions

15.0. OBJECTIVES :

After going through this unit, you will be able

*  To discuss the Medical Termination of Pregnancy Act as a health care measure,

*  Toexplain that abortion cannot be a method of controlling population,
*  To motivate women to adopt Contraceptives,

i

"To make the students aware of the Medical Termination of Pregnancy Act.

15.1. INTRODUCTION :

In India, the Hindu Orthodox sanskritised Common Unities regarded abortion as a sin. It is
believed that abortion or "Bhroona Hatya" is a sin and whoever comunits this sin will go to heil
after death. Even Islam and Christianity are also against this practice. In the past a greater
value was attached to women who had given birth to a large number of children. In the patriarchal
families the right over the reproductive capabilities is vested in the hands of male members.

Women in such a set up hardly has right to excrcise a choice to have a baby or not to have a
baby.

Most Religions have condemned acts intended to destroy an unborn child or to preventits live
birth, However, this rigid attitude of the moralists came to be modified out of sheer necessily.
A liberal attitude has been adopted, where the mother's life is in danger’

Before 1971, Section 312 of the Indian Penal Code made the miscarriage a orime both by
abortionists and the pregnant women who caused herself to miscarry. The law permitted
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miscarriage only in the case of serving the life of a Pregnant Women. This code was adopted

more than a century ago with the two objectives in mind that first the performance of an abortion

was dangerous to the life of the member and second it averted the population growth which
- was considered necessary for the existence, and welfare of the soctety. But this policy resulted

in two ill-consequences. First the women seeking abortion were left at the mercy of unscrupulous

quacks who exhorted more money from them and endangered their health. Second, in due

course of time, the incidence of illegal abortions increased, which resulted in the death of a
- number of women.

But with the change of time, the social system and public opinion have undewgone drastic
changes. With the result the law also has changed. Itis viewed that the abortion operation is no
more dangerous for the health of the pregnant women when performed by a competent medical
practitioner. Recognizing the need for liberalisation in 1971, a separate Act was passed under
the title of "Medical Termination of Pregnancy Act (MTPA). This Act is a supplement to the

provisions relating to abortion of the Tndian Penal Code. This Act has immensely benefited the
women. o

In this unit you will come to know more about the scope and importance of Medical Termination -
of Pregnancy Act, its relevant provisions and how the abortions are essential for the purpose of
saving the life of a women. '

15.2. ABORTION IN PRIMITIVE SOCIETIES ;

Abortion is know to the human society since ancient times. Evidences show that abortion
was practised even in prehistoric and primitive societies by using various modes and
procedures, ’ :

The Hindu Philosophy regards the birth of a son as sacred as he continues the family line and
perpetuates the name of his ancestors. So a son continues to have a si gnificant place in Hindu
Society for practical purposes of Succession and performing religious duties. Tt is this atfitude
- that led women adopt various modes of fertility control namely abortion. Although references
to abortion as a sin were found place in the though of many Hindu sage thinkers (Manu,
Yajnavalkya, Katyayana, Kautitya) sterilisation was practised by various means in order to

avert the birth of a gir] child. ' ' '

In primitive societies abortion was practised by indulging in violent exercises like jumping,.
skipping, running, carrying heavy weights, adopting strenuous postures, irritating uterus by
heat, by interference through forei gnagents, etc. Besides the oral use of fruits and herbal drugs
such as pappaya fruit, unripe pine apple, thill and jaggery, the seeds of dactus carota and also
through the intervention of the milky juice of calotropic gigantea, etc., were used as abortifacients
in the past.

These traditional and unscientific methods are still in practice for performing clandestine and
illegal abortions among tribal and rural communities, Wooden and bamboo sticks with some
herbal medicines popularly known as "abortion sticks" are prevalent for conducting illegal
abortions by traditional birth attendants and guacks.

If we examine the Indian Society very closely, it becomes apparent that women is placed at a
disadvantaged position with regard to the decision making in opting abortion. In all probabilities
a women has to keep it as a secret. Irrespective of the reasonable grounds an abortion attracts
an unsolicited and undue attention and give rise to strong rumours. It is also very difficult to
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maintain secrecy mainly because of the risk involved. Perhaps medical advancement of the
techniques of the abortion has rendered a great help precisely in avoiding the risk.

In pre-industrial societies a certain degree of equality between sexes is observed and sexual
codes do not exhibit a male bias-unwanted pregnancies do not carry severe social sanctions and
stigma especially among the unmarried girls. The society permitted abortion in order to avoid

* incompatibility between child rearing duties and economic activities.

15.3. ABORTION :

~ Definition :

The word abortion is derived from the Latin word "aborini" meaning to get detached from its
proper site. Strictly speaking, the word "abortion" refers to the termination of pregnancy during
the first trimester. If it occurs during the second trimester it is termed as "miscarriage”. The
one taking place during the last trimester is termed as "Premature Birth".

Abortion is forcible eﬁpﬁlsion of embryo from the womb before it can live on its own.
Theoretically in medical usage, abortion is defined as termination of pregndncy before the
foetus becomes viable (capable of living independently). -

Abortion may occur spontangously from the natural causes or may be artificially induced.

Types of Aboxtion :
~ Abortions are of two types :
(1) Natural abortion
- (2) Aurtificial abortion
(1) - Natoral Abortion :

Natura) abortion most commonly occurs in the first trimester and may result from any one of
the following causes. When the pregnant women suffers from

(a) high fever;
(b} viral diseases like small pox, measles, or influenza;
(c) Syphilis;
(d) sudden emotional disturbances like shock, high fever, fear, jOy ar sorrow
{(e) an accidental injury to the abdome; or |
H when the foetus dies in uterus from any cause.
Natural Abortion can be divided info two types.
(a) Spontaneous abortion; and
(b)y Accidental abortioﬁ
(2) Artificial Abortion :

Artificial Abortion is of two types.

~ (a) Justifiable Abortion; and
; {(b) Criminal Abortion. | .
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{a) Justifiable Abortion :-When abortion is induced for justifiable or therapeutic reasons, it

is called justificable abortion. It is defined as one which is induced in (a) good faith (b) to save .
the life of the pregnant women or {c) when there is a substantial risk, that if the child were born, .
it would suffer from such physical or mental abnormalities as to be seriously handicapped. °

Justifiable abortion can be induced only by aregistered medical practitioner with required skill
and experience.

(b) Criminal Abortion :-It is defined as the abortion which is induced with criminal intent.
Tt refers to the unlawful abd deliberate destruction and expulsion of the products of conception. .
Criminal abortion is generally induced between the second and third months of pregnancy
because by then the women is not only fairly certain that she is pregnant but also because her
pregnancy goes undetected by other at this early stage. Criminal abortion may be induced by
drugs or mechanical trauma. ' '

Hazards of Abortion :

Abortions, whether spontaneous or ihduced, whether in the hands of skilled or unskilled person

are almost always fraught with hazards, resulting in maternal morbidity and not infrequently ‘
mortality. ‘

The common abortion hazards are hemorrhage, shock, ascpsis, uterine perforation, severe : ‘
anaemia and future sterility. Abortion is least dangerons below & weeks. Studies indicate that

the risk of death is 7 times higher for women who wait until the second trimester to terminate

their pregnancy. The Indian law, i.e., Medical Termination of Pregnancy Act, 1971 (MTPA),

allows abortions only upto 20 wecks of pregnancy.

15.4.  GROUNDS FOR TERMINATING PREGNANCY :

Section 312 of the Tndian Penal Code pennits iniscarriage only for saving the life of the pregnant
women. However, the MTP Act of 1971 has liberalised the grounds for terminating the
pregnancy. They are categorised into five. o

(1) Medical Grounds

(2) Eugenic Grounds

(3) Humanitarian Grounds

(4) Socio-Economic Considerations

(5) Failure of Contraceptive devices.

(1} Medical Grounds :-The MTP Act provides terminatiox} of pregnancy where continuance

of the pregnancy would involve a risk to the life of the pregnant women or of grave injury to
her physical ormental health.

2} Eugenic Grounds :-The Act provides the terminatioq ‘where there js substantial risk of _
the child being born with serious handicaps due to physical or mental abnormalities.

(3) Humanpitarian Grounds :-The Act provides the termination where the pregnancy is alleged
by the pregnant women to have been caused by rape. The problems of pregnancy caused by a
rape may affect the mental health of the mother, '

(4} Social-Economic Consideration :-A popular argument in favour of abortion is based on
the absolute right of the women to control use of her body. She has a right to an abortion on
demand to terminate any pregnancy which she does not want.
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The poor economic status of the family or the inability of the parents to provide the basic needs
for a child is also given as a valid reason for abortion,

(3) Failure of Contraceptive Devices :-The Act provides the termination where any pregnancy
oceurs as a result of failure of any device or method used by any married women or her husband
for the purpose of limiting the number of children.

15.5. ABORTION AND STATUS OF WOMEN :

The low status of women within and outside the family has close relationship with the knowledge
of fertility control methods. For improving the status of women, for maintaining good health
of a women and for the effective implementation of population control, it has been recognised
that education will stimulate rational thinking and develop a cautious attitude towards child-
bearing and child-rearing practices. More concerted efforts in educating women are nieeded.
The education and employment of women tend to delay the marriages as well as enhance the
decision-making power of women both inside and out51de family. Therefore, the female
employment should be encouraged.

15.6. SCOPE AND IMPORTANCE OF MEDICAL
TERMINATION OF PREGNANCY ACT IN INDIA :

The Medical Termination of Pregnancy Act is neither restrictive nor llberal Itis only a perm;lsswc
law lending itself to fiexiable interpretation.

Provisions under Indian Penal Code :

Sections 312 to 316 deal with the causing of miscarriage. These sections are given as -
foliows :-

Section 312 :-Section 312 of the Indian Penal Code refers to abortion with the consent of the
women, The section says that whoever voluntarily causes a miscarriage, if it is not done in
good faith to save the life of the women shall be punished with imprisonment of either description
for a term which may extend to threé years or with fine or with both. If the women is in
advanced stage of pregnancy or quick with child shall be punished with imprisonment of cither
description for a term which may extend to seven years and shall also be liable to fine.

(1) With Child :-With Child means pregnant where a women was causing herself to miscarry

on the ground that she had only been pregnant for one month. There was nothing which could
be called foetus or child.

Miscarriage :-Miscarriage is the premature expulsion of the child or foetus from the mother's
womb at any period of pregnancy before the term of gestation is completed.

Quick with Child :-Quickening is the name applied to peculiar sensations experienced by the
mother, normally after the fourth or fifth month of pregnancy.

Section 313 :-Section 313 deals with abortion without the consent of the women. Whoever
commits the offences defined in the section without the consent of the women, whether the
women is quick with the child or not, shall be punished with imprisonment for life or with
imprisonment of either description for a term which may extend to ten years and shall also be
liable to fine.

Section 314 :-This section deals with the death caused by the act done with intent to cause
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miscarriage. Whoever, with intent to cause the miscarriage of a women with child and which
causes the death of such women shall be punished with i imprisonment of either description for
a term which may extend to ten vears, and shall also be liable to fine and if the dct is done
without the consent of women shall be punishable either with i 1mpnsonment for life or with the
punishable as above mentioned.

Section 315 :-It deals with the act done, with intent to prevent child belng born alive or to cause
it to die after birth.

Whoever before the birth of any child does any act with the intention of thereby- preventing thdt
child from being born alive or causing it to die after its birth and does by such act prevent that
child from being born alive or causes it to die after its birth, shall if such act be not caused in
good faith for the purpose of saving the life of the mother be punished with imprisonment or
either description for a term which may extend to ten years or with fine or with both.

Section 316 :-It deals with causing death of quick unborn child by act amounting to culpable
homicide. Whoever does any act under such circumstances and does by such act cause the
death of a quick unborn child shall be punished with imprisoniment of either description for a
term which may extend to ten years and shall also be liable to fine,

Definitions :

Guardian :-If a women has two guardians i.e., one for her person and the other for her property,
the consent of the guardian of her person is necessary and not that of the guoardian of her -
property.

Lunatic :-Lunatic is a person of unsound mind. The conscnt given by a lunatic is not legally
valid. The consent of the guardian of the person of the lunatic is necessary.

Mineor :-According to the Indlan Majority Act, 1875 Minor means a person whose age is
below 18 years. '

Registered Medical Practitioner :-The registered medical pracitioner is a person who can
petform the termination of pregnancy, must have experlence or training in gynaecology and
obstetrics.

Person or Persons who can perform Abortion :-The Act authorizes a Registered Medical

- Practitioner (RMP) having experience in gynaecology and obstetrics to terminate the pregnancy
of a women on the above said grounds, when the length of pregnancy does not exceed twelve
weeks. If it is more than twelve weeks the opinion of two registered medical practitioners is
required to terminate the pregnancy. However, these can be relaxed in case of termination of
pregnancy where the registered medical practitioner forms au opinion in good faith that the -
termuination of such pregnancy is 1mmed1ately necessary for saving the life of the pregnant
women.

The Place where Abortions ean be Performed :-Section 4 of the MTPAct prescribes place
where abortions can be performed. They are allowed only in Government kospitals or places
approved by the Government. Abortions can be performed in clinics or hospitals with minimum
necessary equipment. Only a doctor is allowed to do the ernergency operation to save the life
of a women.

Besides, if the women is below 18 years or a lunatic, her guardian's written consent is necessary.
In other cases the pregnant women's consent is essential.
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Women can now freely go to the family planning clinics, if the length of the pregnancy does not
exceed 20 weeks. In case the pregnancy does not exceed 12 weeks a registered medical
practitioner can form a view about the mental health of the women and terminate it. However,
if the pregnancy exceeds 12 weeks the opinion of two registered medical practitioners would
be necessary for terminating the pregnancy.

Conclusien :-Abortion is not purely a medical affair. It is a complex problem with social,
psychological, moral and medical implications. For improving the status of women, for
maintaining good health of a women and for the effective implementation of population control,
it has been recognised that education will stimulate rational thinking and develop a cautions
attitude towards child-bearing and child-rearing practices. More and more efforts in educating
women are needed. Every women has a right to an abortion on demand to terminate any
pregnancy which she does not want.

From the preseiit study it has been made clear that the abortions are made for the pur pose of
‘saving the life of a women. This Act has immensely benefited the women.

15.7. SUMMARY :

Abortion was considered a sin in Ancient India. Most of the religious condemned it. Till 1971
the IPC considered miscarriage a crime except in permitted conditions. In 1971 Medical
Termination of Pregnancy Act supplemented provisions in [PC regaldmg abortion.

The Abortions are two types-natural and artificial. While natural abortions are either spontaneous
or accidental, artificial abortions are either justifiable or criminal. Abortions are justifiable for
therapeutic reasons. Unlawful and deliberate destruction and expulsion of the Ipl'od_uct of
conception is criminal offence. Abortions are fraught with hazards like morbidity or mortality,

haemorrhage, shock, sepsis and sterility etc. Pregnancy can be terminated on medical, eugenic,

humanitarian, socio economic considerations or on failure of contraceptive devices.

If abortion is not done in good faith to save the life of the women, it shall be punished with

imprisonment for three years or with fine or with both. If the women is in advanced stage of

pregnancy, it shall be punished with seven years imprisonment and fine. Section 313 punishes

abortion without her consent. If death is caused during abortion the punishment will ten year

tmprisonment, by Section 314, ten year imprisonment is prescribed for cansing death of child
“who is bom caused to born alive. '

The Act helped women to save their lives by perimitted abortions. _

15.8. GLOSSARY :

Mdfbidity = State of illness

Mortality = risk of dying. Itis an important component of population
growth and change.

Contraception = Itis a deliberate birth control method. It can be a family
planning device, drug, substance or technique employcd
to delay or prevcnt bmhs

 Haemorrhage = Bleeding Heavily
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Doctus Carota S L= A kind of Medicinal Herd,

Calotropic Gigantea = Akind of Medicinal Herb
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15.11. MODEL EXAMINATION QUESTIONS :

- L. Answer ther following questions in 30 lines each.

1. Define Abortion and discuss the types and hazards of abotio'ns

2. What are the grounds for terminating Pregnancy? ‘When can the abort:ns to done
legally? Where abortions can be performed?

3. Discuss the scope and importance of MTPAct, 19717
4. Discuss the provisions for abortion under Indian Penal Code?

5. Examine the position of abortion in primitive societies?
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II. Answer the following questions in 15 lines each.

(a} Miscarriage. |

(b} Section 312 of Indian Penal Code.

(¢) Section 313 of Indian.Penal Code

- | (d) Quick with Child.
(e) Criminal Abortion. -
(f) Justifiable Abortion.
- 11. MTP and status of Women?"
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16.0. OBJECTIVES:

After going through this unit, you will be able to -

*  Understand the evolution of medical science in transplanting the human organs to cure the

diseases and provide comfort to ailing persons, and its impact on the social values.

Commercial transactions and unethical pracnces in dealing w1th human organs and need
to prevent it, and :

*  The provisions of A.P. Transplantation of Human Organs Act, 1995.

16.1. INTRODUCTION : o - o

The research and studious efforts of medical scientists resulted in several hew.invemiqhs in
| resolving the diseases health problems of humanity and providing comfort for the persons,
suffering from various ailments. Transplantation of organs in the human body is one of the
_ boons science gave to the humanity. The process of transplantation achieved spectacular success .
around the world whereby the scope for extending the life span of human beings is lagely -
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expanded. But, at the same time, it was commercialised by the money mined traders. Illegal
trading in human organs apparently for therapentic purposes gained national and international
dimensions. The new life saving technique became a way for selling the human organs. Soon,
the Government realised the need for regularising the transplantation of human oans. Rampant
trade in kidneys was unethical and exploitative of the poor The poor and economically distressed _
sections found kidneys as the way of making quick money by selling them. Lack of resources
and information among the poor who were ready to sell their kidneys took them into the trap of
brokers, who made huge profits while original owners of kidneys got meagre price.

A slum area in Chennai, Vil vakkam acquired the name of "Kidney Vakkam" as 90 per cent of

‘its residents sold out their Kidneys for a throw away price ranging from Rs. 30,000 to Rs.
80,000, while the brokers made huge profits, According to a Report published in Eenadu, 18th
January, 1998, p. 27 (Sunday), India is exporting kidneys to Germany, Japan, Turkey, Saudi
Arabia, Syria, Greece, Venezula cte., and a survey revealed that atleast two thousand persons in
India are selling out their organs per year; and the turnover of human organ trade is touching
Rs. 40 crores. Unfortunately, the value of Indian kidney is damn cheap compared to those of
other countries,

16.2. OBJECTIVES OF THE ACT :

Indian Parliament passed "The Transplanation of Human Organs Act, 1994 with the initiaticn
of the Legislatures of the States of Goa, Himachal Pradesh, and Maharasatra in pursuance of
Clause (1) of Article 252 of the Constitution. It came into existence from 15th May 1994 by
repealing the two existing Acts, namely the Ear Drums and ear ones (Authority for use for
therapeutic purposes) Act, 1982, and to Eyes'(Authority for use for Therapeutic purposes) Act, .
1982. Andhra Pradesh passed a separate Act entitled Andhra Pradesh Transplanation of Human
Organs Act, 1995, mostly based on the lines of the Central Act. Before becoming an enactment,
1t was witnessed promulgation of two successive ordinances.

According to preamble of the Act, the objective behind the Act is three-fold-to provide

L. forthe regulation of removal, storage, and transplantation of Human Omans for therapeutic
purposes;

2. for the prevention of commercial dealings if*human organs; and
3. for matters connected therewith or incidental thereto,

Human Organ means any part of a human body consisting of a structured arrangement of issues
which, if wholly removed, cannot be replicated by the body. (Sec. 2(i)).

Iransplanation means the grafting of any human organ from any living person or deceased
person to some other living person for therapeutic purposes. (Sec. 2(p)).

"Therapeutic Purposes” means systematic treatment of any disease or the measures to improve
health according to any particular method or modality.

16.3. TRANSPLANTABLE HUMAN ORGANS :

There are several human organs that can be transpl'anted in place of incurable deceased part of
other persons. Cornea (cye) can be grafted to regenerate the sight. Ear drum, Ear bones, Heart,
Lungs, Liver, Kidneys, Pancreas, Pericardium (layer around the heart to be grafted after cardiac
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surgery) blood vessels, the skin, and bones from different parts can be transplanted. According
to a report the prevailing prices of the human organs is as follows : '

~ ‘Eye ' Rs. 50,000
Heart © Rs.1,00,000
E Pericardium | Rs. 25,000
| Kidney Rs. 60,000
Pancreas Rs. 30,000
Liver _ Rs. 40,000

Science provided a scdpe for transplanting the hands and limbs from dead person to a needy
handicapped by the micro vascular replantation technique. Ears, Palms, Fingers, Ankles also
can be replanted. Except brain transplantation almost all parts of human body can be transplanted.

16.4. CADAVAR TRANSPLANTATION : '

A safe and advisable process of securing the human organs in cadavar transplantation. In case
of a brain-death, several human organs can be removed from the dead body within forty eight
hours after the death. Generally people dying of brain injury in an accident will be of much
help in providing a crop of human organs. - Patients slipping into coma, and brain dead persons
are the sources of cadavar transplantations. The only difficalty will be the procurement of the
consent of near relatives of such brain dead persons. The scientific awareness of utility of the
several orguns for number of living persons if cadavar type of transplantation is permitted,
‘should be created and the relatives should be convinced about it. Vigorous campaign on the
lines of caimpaign for eye donations should hé taken up for "cadavar” donations. Another
difficulty would be the medical testing of the health of such organs belonging to a dead body
within 48 hours after death. > % ' ' ' '

Brain stem death means the stage at which all functions of the brain~stém_ have permanently
and irreversibly ceased and is so certified by the concerned authority. (See. 2(d)).

Cornea, Heart, Lungs, Kidneys, Liver, Pancreas, Blood Vessels, Bones and Several other parts .
can be removed under cadavar transplantation technique. This is one of the best methods to
prevent commercial dealings in human organs. But it requires lot of education about reason,
need and helping nature to prepare persons to pursuit donation of organs.

16.5. SOURCES OF HUMAN ORGANS :
- 16.5.1. Donations by Persons :

Human organs cannot be removed by any Hospital or Registered Medical Practitioner, unless
such removal is authorised by the donor as per the methods and conditions prescribed by this
Act. Section 3 of the Act provides that any donor may authorise the removal of any hurnan
organ of his body for therapeutic purposes. At that time of authorisation. one must be in full -
consciousness, and he must have been explained about the consequences of such removal.
This section also imposes a duty on the doctor fo remove it only in the presence of the spouse
of the donor, and if the spouse is not living, the presence of daughter or son, or sister or brother
or mother or father. I
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If the donor authorised in writing in the presence of two or more witnesses, spduse or other
relatives (as explained in the above order), before his death, the removal of the human organ '
can be done by the authority of the person, having lawful possessicn of the dead body of the
donor, unless he has any reason to believe that the donor had subsequently revoked the authority.
(Sec. 3(2)) - ' '

16.5.2. Brain-Stem-Dead Bodies :

In the absence of such autherity, a person having possession of dead body of donor may also
authorise the removal {Sec. 30). Sec. 3(4) permits only a registered Medical Practitioner to
remove the organs. And before removing he must 'sat_isfy that the life is extinct or that his
brain-stem death is certified. I case brain sterm death occurred for a person less than 18 years
of age, any of parents may authorise removal. ' -

Section 4 imposes restrictions on removal of organs when (.i) there is a legal need to perform an
_inquest on the dead body. A person, to whom the possession of dead body is given only for
cremation, cannot authorise the removal. (Sec. 4(2)).

16.5.3. Unclaimed Bodies :

In case a dead body is lying in hospital or prison and not claimed by any of near relatives within

48 hours after the death, the management or any person authorised by management of prison or

: , “hospital can authorise removal of organ (Sec. 5). But if management has reason to believe that
' “any near relative is likely to claim, such removal cannot be authorised. (Sec. 5(2)). '

Section 6 deals with removal of organs from the bodies sent for post mertem examination. If a
body is sent for post mortem examination for (i) medico legal purposes by reason of the death
caused by accident or other unnatural cause; or (ii) for pathological purposes, the competent
authority can authorise removal of human organs'. ' o ' '

This Act locates three sources of human organs;
i. By donations either by the person, or by those who have the custody of dead body,
2. From brain-stem dead bOdIE:S _
3. From unclalmed bodies and bodles sent for post mortem.

As the Act imposes a 'ban’ on dealings and commercial transfer of human organs, there is a
need for encouraging donations of human ergans from the persons, who can authorise removal
of organs, and from those who have possession of dead bodies. '

16.6. RESTRICTIONS ON TRANSFER OF ORGANS :

Section 9 permits transplantation of human organs removed.from the body of donor before the ;
death, mto the body of recipient only when the donor is near relative of the recipient.

~16.6.1. Who are near relatives :

Section 2(i) explained who are near relatwes "Near relative" means spouse, son, daughter
‘ father, mother, brother or sister.

16.6.2. Unrelated Donors ;

If a donor authorises removal of his organ for transplanting into the body of a person who is not ‘
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a near re]atwe out of affection or attachment towaids_the rec1p1ent or for any other special
reasor, stich huthan organ shall riot be removed and transplanted without the prior approval of o
authonsatlon Committee. (Sec 9(3)).

16 16.6.3. Reg_ulatlon of Hospltals :

Chapter IIT of the Act prov1des for regulation of hospitals conductlng the removal, storage or
transplantatlon of human organs, Sec. 10 says the hospltal or the medical practitioner should
be necessarlly reglstered under the Act to conduct such activities. Sec. 10 (c) repeats the
restriction that human organs shall be removed only for therapeutic purposes. However, section -
10(2) provides that the eyes or the ears may be removed at any place from the dead body of a
donor fonherapeutlc purposes. Here 'ear’ includes ear drums and ear bones. Section 11 imposes
a prohlbltlon on authorisation to remove any human organ for any purpose other than therapeutic
purpose. According to Section 12, it is the duty of the doctor to explain possible effects,
comphcatlons and hazards connected with such acuwty

16.7. APPROPRIATE AUTHORITY :

Chapter IV provides for creation of appropriate authorlty for grantmg reglstratlon renewmg it,
suspending or cancelling it, to enforce standards, to investigate complaints and toinspect hospitals

periodically. Section 13(1) says that the government shall appomt by notlflcatlon one or more
officers as appropriate authorrtles :

Every Hospital has to apply’ for reg1strat10n within 3 months from commencement ofAct, if not,

it shall cease to engage in any such activity (Sec. 14). The appropriate authority shall, after _

holding an inquiry and after satisfying itself that the applicant has complied with all the - |
reqmrements of this Act, grant the certificate of Reg1stratlon (Sec 15(1).

=Sectlon 16 empowers the appropriate authority to give show cause notice to any- hOprtEl] on -
complalnt and to suspend the registration after giving a reasonable opportuiiity of being heard
to the hospital. It can also suspend the registration without such notice, if it is necessary and
expedlent s0 to do in the public interest, for reasons to be recorded in writin g.

;-Any person aggrieved by the decision of appropnate authority may prefer an appeal to the
govemment within 30 days from the date of receipt of the order.

16.8. PUNISHMENTS ;

Any person who renders services to or at any hospital and who for purposes of transplananon
conducts, associates with or helps in any manner in the removal of human organs without
authority shall be pumshed with imprisonment for a term which may extend to five years and
with fine which may extend to ten thousand rupees. (Sec. 18( 1))

If a doctor is convicted uniler Sec. 18(1), his name shall be reported to the state medical council
for taking necessary action, including removal of his name from register of tke councﬂ for 2
years for first offence and permanently for the subsequent offence.

| If the payment is involved in transplantation of human organs, any concerned peison shall be
‘ punished with a period not less the 2 years of imprisonment to seven years and a fine not tess
| then ten thousand rupees. '

SCCUOH 19 provides for punishing the persons involved in commercial dealings in transplantanon
of human organs, or indulges in publication and distribution of advemsement inviting supply
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of human organs A provision under this Section says that the court may, for any adequate and
special reason to be mentioned in the judgement, impose a sentence of i imprisonment less than
two years and fine less than Rs. 10,000/-,

For any contravention of other provisions of this Act or any rule made, shall be pumshable with

[imprisonment for a term which may extend to 3 years or with fine which may extend to fwe '
thousand rupees (Sec. 20.). '

If the offence is committed by a company or any person incharge, company and such persons
shall be deemed to be guilty. A person, who is charged with above offence can bé exempt from
liability if the offence was committed without his knowledge or that he had exercised all due
diligence to prevent the commission of such offence. ‘(Sec. 21). :

The Court cannot take cognizance of an offence undet this Act except on a complaint made by
the appropriate authority or by a person who gave 30 days notice to appropriate authority of the
alleged offence. A metropolitan magistrate or a Judicial magistrate of the first class shall try
the offence punishable under the Act. (Sec. 22).

Rules made under this Act, (Andhra Pradesh Transplantation of Human Organs Rules' 1995)

- prescribe duties to med1cal practltmner before removing human organs and tests to be conducted.
(R. 4). ' '

Rule 5 prescribes that current and accepted scientific methods should be adopted to preserve

the removed organs to ensure viability for the purpose 6f transplanation. Rule 9 prescribed the =

requirements of hospital seeking registration under the Act. Tt contamed detaﬁs of eqmpment
and operation room facilities required for transplantation.

16.9 CRITICAL ANALYSIS OF THE ACT

Buying and selling of human organs is undoubtedly unethlcal and it will result in exploitation

of poor. A mere outlawing the commerce in human organs is not enough. Prescribing

punishments and penalties for dealers in this transaction is either causing a serious shortage of
much needed organs like kidneys or clandestine trade in human organs. Even after the Central

Act is passed in 1994, there was an open market of kidneys in Chennai (A Report by Frontline,

Dec. 26, 1997 p. 64). Sellers of kidneys were represented as donors out of affection, and _
commercial transaction was described to authorisation committee as 'attruistic' - non-commercial.

Two persons convinced authorisation committee in Tamil Nadu as 'near relatives' of buyers

with dress, tilak (mark on forehead), and staged photograph. Scores of such poverty driven
sales of kidneys have taken placé in Karnataka and Tamil Nadu, by misrepresentation. to
authorisation committee. In 1995 Police cracked down on an organised kidney trade of alarming
propositions (Frontline, March 10 and July 28; 1995). After this transplantation of Human
Organs 1994 Act was adopted by several states in 1995. A doctor broker nexus profiteered
from the sale of kldnf:ys by poor Indian donors to rich Indians and, to a shocking extent, forelgn
patiemts with end stage renal disease.

The law established an institution al structure to authorise and re gulate human mgan-ti‘ansplants.
Itreco gniécd, for the first time, the concept of brain stem death, opening the way for a programme
or organ transplants from cadavers. While permitting transplantations of organs donated by
'near relatives', who are mother, father, brother, sister, son or daughter or spouse, the Central
Act 1994, allowed donations from a time donor who is not a near relative but is willing to -
donate his or her organ to the receipient "by reason of affection or attachment towards the

1886




receipient or for any other special reasons" provided that the removal and transplant of the

organ has the prior approval of the Authorisation Committee established under the Act (Sec.
9(3)). The A.P. transplantation of Human Organs Act, 1995 contain similar provision under

Sec. 9(3). Through this provision any paid-donor can escape the liability under these laws by

misrepresenting about affection or attachment or any other special reason. Itis the biggest leak

available in the law. Since this Act came into force, this clause provided a cover for hundreds

of illegal commercial kidney transfers.

Dr. M.K. Mani, Chief Nephrologist at Apollo Hospitals, Chennai, in his article "The Law is an
Ass” in the National Medical Journal of India, September-October issue, 1997, wrote "The
Stalwarts of the unrelated live donor programme continue to do as many transplants as they did
before the Legislative Assembly adopted the Act. What is more, they do them with the seal of
approval from the authorisation committee and are therefore a very satisfied lot. The [aw,
which was meant to prohibit commercial dealings in human organs, now provides protection -
for those very commercial dealings”. :

Though the Act contains several other sensible regulations like necessary registration for hospitals
prescribing standards, such weak provisions defeat the very purpose of law. There is a need to
‘remove such a provision of “affection and attachment or special reason" for sale of oigans
under the cover of donations from unrelated donors, and to encourage cadeveric donations,
instead. '

So far no conviction was reported or complarnt is made undet this T.aw, which shows the
apathy of administration towards this serious problem.

16.10. CADEVERIC DONATIONS : THE SOLUTION :

Whether law is defective or effective, real problem is the shortage of organs for transplantation
in several thousands of diseased persons. The gap between the demand for and the availability
of transplantable organs is always widening. According to a research project nearly 15,000
patients were waiting for renal transplants, 938 for hearts, and 344 for levers-in 1992 in UK. .
(B. New, M. Solomon, R, Dingwall and S. Mettale ‘A Question of Give and Take', Research
Project on transplantation of human organs, London : King's Fund Institute, 1994),

When cadeveric donations are not even known in our country, the. western couniries were
facing procedural complications and medico legal problems in harvesting the organs fromr dead
bodies. Around 16 dead patients who were medically suitable as organ donors were unused
because of objections raised by Coroner (a public official who inquires into cause of person's
death) in UK. (A. Bodenham, J.C, Berridge and G.R. Park "Brain-Stem Death and Omgan
- Donation". British Medical Journal, 299 (1989). Such problems are serios in USA also (C.L,
Jaymes and J.W. Spinger. ‘Decreasing the organ Donor shortage by increase communication
between Coroner, Medical Examiners and Organ Procurement Organ_iszitiané",Amer. 1., Forens,
Med. Path. 15 (1994}, 156). In western countries, there are problems of medical care of potéhtial
donors, reluctance on the part of medical care of potential donors, reluctance on the part of
medical staff and on the part of relatives of recipients. (R.F. Wakeford and R. Stepney 'Obstacles
to Organ Donation’ Birt. J. Surg. 76 (1989), 435 and W.B. Ross 'Increasing Organ Donation - A
review, Scott, Med. J. 34 91989) 451). ' : '

There should be transplani coordinators responsible for liason at 'regi'onal and ho.Spi"ta] Jevels.
Such coordinators were working closely with the United Kingdom Transplant Support Service,
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and able to contact suitable receipient teams rapidly - shortening the time between death and
procurement and at the same time; increasing the number of organs harvestlng from a single
donor. They also form major link between the intensive care unit, the surgical teams involved
and the relatives. (D. Gentleman, J. Easton and B. Jennet - "Brain Death and Organ Donation in
a Neuro-Surgical Umt Audlt of Recent Practlce Br1t Med J. 301 (1990) 1203).

- At the same time sources of organs must be pooled-in in an organised manner. Establishing a
wider source of organs, including those who die in the casualty department or in the medrcal
wards as a resu]t of cerebro-vascular accidents. '

The less controversral of these procedures 1nvolves the use of 'non-heart beating or. asystolic'
donors. (T.J.M. Ruess, J. PAM. Vroeman and G. Koostra, 'Non-heart beating Donors : A
successful contribution to organ procurement Transplant Proc, 18 (1986) 408).

 As there is possibility of nobody having a right to anybody else's oigans, there cannot be any
law making it possible to harvest organs from dead persons, without the written authority given
by the person before death or by his near relatives. Thus there is a need to utilise three main
routes to improvement in the supply of cadaver organs - they are- education, mtroduotlon of
Incentives, or greater use of law as it stands. The news and entertainment medica should be
extenswely used for propagating the need of cadaveric donations of omgans. One route to the
pubhe conscience could be through the general practitioner's suigery with postefs encouragmg '

patients to register their agreement to donate in their files. This proposal has already aftracted
support from general practitioners in UK. (. Vautrey; 'Increasmg the number of Organ Donatlons
Brit. Med. . 308 (1994), 1512) Patrents registering with medical practitioner will be able to
send their donor wishes to the National Health Service Organ Donor Register via the Local
Famiily Health Service Authorities. Such a system of Regrstratlon should be evolved by Medlcal
and Health Departments in our country also.

Even if commercialism is to be banned, there is a room for an alternative approach. Instead of
inducement of money, there should be an incentive like having a hospital bed or ward hamed
after the deceased (1.S. Pliskin, 'Cadeveric Kidneys for Transplanation " Is there a need for
more? Journal of Forensic Science, UK 21 , (1976), 83) preferred status to the consenter in case
of medical need in future, payment of funeral expenses, payment to a charity and ass1stanc:e
with life i msurance policy. (P. Kittur, M.M. Hogan V.K. Thukral, et al. 'Incentwes for Org,an
'Donatlon'?' Lancet, 338 (1991) 1441)

Lwe Donations :-The supply of organs could be significantly mcreased by the free use of
living donors. At present live donation is limited to that of kidneys or portions of pancreas, but
the field is rapidly growing to include lobes of the liver (G.Mc. Bride, 'lemg Liver Donor

© Brit. Med. J., 299 {1989), 1417) and of the lung (PA. Singer, M. Siegber, PF Wh1t1ngton etal.,
'Ethics of Liver Transplantatlon with Living Donors New. Enghsh Journal of Medicine, 321
(1989) 620) since liver tissue regenerates quite readily, as segments of liver could be regarded
as tissue similar to be bone morrow. (L.R, Shaw J.D. Miller, A.S. Slutsky etal. TranSplantaoon
with Lwe Donors Lancet 338 (199]), 678)

16.11. SUMMARY :

Transplantatlon of human . organs is orie of the new methods of curing some diseases and
providing comfort to the diseased. It is one of the boons the science gave to the humamty It
achieved spectaoular success around the world whereby the scope for extendmg the life span
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of human beings is Iargely eXpanded But it was commermahsed by the money mmded traders -
exploiting the poor donors of organs. The new life saving teohmque became a way for selling
and human organs. The Govemment reahsed the danger after the orgamsed illégal trade in

- Kidneys was unearthed in Bangalore Mumbzu and Chenna1 and énacted "The transp]antatlon
of Human Organs Act, 1994,

16.12. GLOSSARY ;o

Transplantatlon : - = Grafttng of human organ from any living person or
' diseased person to some other livin g person for treatment
. purposes A
Therapeutic purpose _ = . Sysfematic treatment of any dlsease
Cadaver Transplantation - = Process of securing 1 the human organs from brarn stem
' dead boches | _
' Brain—Stem~Deat_h ' .= The stage at which al} functtons of lhe brain. stem have
' ' permanently ceased
 Human Organs = Any part of human body with structural arrangement of
' ' tissue, eg., Kldneys Eyes Heart Perlcordmrn Panereas
Liver etc Co

16.13. RECOMMENDED BOOKS _
J. AP Transplantatron of Human Organs Dr N Maheswara Swarny

2. A.Bodenham, J. C., Berrldge and G.R, Park'? Bram Stem Death and Organ Donauon
Bntlsh Medical Journal 299 (1989) :

3. CL. Jaynes and J.W. Sprmges : Decreasmg the Omgan Donor shortage by Increasing
Comimunication between Coroner Medjcal Exammers and Organ Procurement
Organlsatlons Arnencan Journal of Forensrc Mechcme 15 (1994)

16.14. MODEL EXAMINATION QUESTIONS

1, Answer tho following questlons in 30 hnes each

1.  Why shouId there be a prohibition on sale of hurnan organs’?‘
2. Critically analyse the enforcernent of theAct m preventm g the rllegal trade in organs?

3. Whatis the solutlon for the problem of shortage of human mgans for therapeutic purposes ?
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"UNIT -17: COMMON CIVIL CODE_
Contents: | T

17.0. Objectives

17.1. Introduction

17.2. Common Civil Code
17.2.1. Inheritance
17.2.2';. Marriage Laws
17.2.3.  Maintenance

17.3. Summary _ -

17.6. Gloésary

17.7. References

17.8. Recommended Books

17.5. Model Examination Quéstions

17.0. OBJECTIVES :

After going through. this unit, you will be able to

*

Understand the need for uniform civil code i.e., common land regarding marriage,
inheritance and maintenance. S

Analyse the difficulties involved in enforcing the similar code to people of different rel igions
& cultures. -. ' -

17.1. INTRODUCTION :

In India, law relating to marriage and inheritance is governed by personal law i.c., based on
religious scriptures. In a secular state like ours, application of different laws gives rise to
sociological and legal problems. In this lesson we are going to discuss the need for a common
civil code and the difficulties to introduce such a code in our country.

17.2. COMMON CIVIL CODE :

. The framers of Indian Constitution resolved to construct a secular state dnd to provide an equal
treatment and status to all its citizens. Tndia 1s a country with-diverse religions and cultures. To
achieve the ideals of the Constitution, all people should be given an equal treatment before law;
and a uniform Civil Code should govern all people alike. ‘Art. 44 of the Constitution States that -

“The State shall endeavour to secure for citizens a uniform civil code throughout the territory
of India". ' : S

People of India are governed by their religious customs and practices, in the matter of

marriage and inheritance. As a result, women of all religions take an inferior place in the
society. -

India is a signatory to the International Covenant on C_iw-/il .zmd.P,olitical Rights which .
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strpulates that equality of status is to be enjoyed by all hiuman beings without any *
discriniination based on gender. The covenant also directs the States to abolish custorms,
ancient laws and practices Wthh abrldge the primaty concept of equallty between men
‘and ¥ women

Most of religion in the country like, Hindu, Sikh and Buddhist and Parsi are governed by laws
which reflect secular ideas. Their ancient personal law was amended to make it secularised.
But mushms are still governed by laws of theological origins where of some of the provisions
clearly oppose the some of the International Conventions. While other commimities have
succeeded in secularisin g their personal law to a certain extent, Muslims are still governed by
the unchanged rehglous law.

In all these personai laws, the gender equahty is not there. Some of the glarlng examples are
givern below :

17.2.1. Inheritance :

Muslim Women can inherit property of father and husband. Bur their share is limited to half of -
what their male cotnterparts inherit. As far as ancestral property is concerned Hindu Womeﬁ_
stand at a disadvantageous position (except in the States of Andhra Pradesh, Maharastra and
Kamataka) There is no uniform law for all the citizens in the matter of inheritarice. The nght
to equality between genders is also not recogmsed

17.2.2. Marriage Laws ;

L__} Marriageable Ag_ Hmdus Christians and other adopted 18 years for women and 21
years for men as marriageable age. But the Muslim personal law permits contracting of marriage -
when the spouses attain puberty. In the absence of evidence, puberty is presumed to have been
atrained at the age of 15 years. -

(b) Polygam)g -Polygamy is opposed to public policy. In our country, the mushm male is .
free to have as many as four wives at a time. Where a Monogamy is the rule for muslim
Women. The muslim women have to bear with this ancient law. '

In our country all other religious communities have abohshed polygamy Blgamy is pumshdb[e
under Sec. 494 of the IPC. '

{¢}) Divorce :-A muslim male is free to divorce his wife without ass:gnmg any reason, whereas
a female has to assign a valid reason for dlvorcmg her husband There are no equal terms for
men and women.

In christian commumty, a male can divorce his wife on the ground of adultery A women can
get divorce on the ground of adultery coupled with some other marital offence. However this
provision of law was struck down on basis of gender inequality. '

In Hlndu Sikh, Jain, Parsi and Buddhlst religions there are equal terms for both male and
female as far as divorce law is concerned.

‘The difference in the law in personal matters gwes rise to some comphcatlons in legal as well
© as sociological aspects.

In a recent case before the Supreme Court, a Hindu married man developed ititimacy with
another hindu female. Both of them converted into islam and got married without having the:
first marriage dissolved under law. (Sec.17 of the Hindu Marriage Act, 1955 prohibits bigamy;
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under Sec. 494 of the IPC, a person is liable to be punished for bigamy).

The question before the Court was whether the second marriage was valid. Strictly
speaking, it may not be a void marriage, as the parties cease to be Hindus and Hindus _
Marriage Act does not apply to them. But then, the first marriage which was solemnized
under the Hindu Marriage Aet was not dissolved by the same Act. The Court held that
mere conversion of Islam and marrying again would not dissolve the Hindu Marriage.
The second marriage by a convert would be in violation of the Hindu Marriage Act, and

also punishable under Sec. 494 of the IPC. The Court held that the second marriage was
void. ' '

While deciding this case, the Court emphasised the need for a uniform Civil Code, and to
dissociate religion from social relations and personal laws. When one section of the community -

15 allowed to adopt polygamy the other sections also would be tempted to adopt that practice,
under the guise of religion. '

17.2.3. Maintenance :

Under Sec. 125 of the Ct.P.C. a divorced wife continues to be the wife of that divorced
husband for the purpose of maintenance. The Courts used to apply this provision to all
communities till 1986. In the famous Shah Bano's? case, the Supreme Court granted
maintenance to a Muslim divorced wife, under Sec. 125 CrP.C. The Muslim husband refused
to pay maintenance, pleading that the Muslim Wife is entitled to maintenance only during
the period of iddat and not beyond that pertod. They refused to accept the definition of
‘wife' under Sec. 125 of the CtP.C. There was a big hue and cry and Parliament brought out
the Muslim Women's (Protection Qf'Rights on Divorce) Act, 1986, exempting all Muslim
divorced women from the purview of Sec. 125 CrP.C, o

While deciding this case alsa, the Supreme Court felt the need for a uniform Civil Code.

Divorced Muslim Women do not have any independent means of livelihood and they have

to depend either on near relatives or at-the mercy of the Wakf Boards. In our Country, all

women, to whichever religion they belong, are basically uneducated and économical_ly

dependent on male members. They are reluctant to remarry after divorce, because of

personal and soctological reasons. They might have crossed the marriageable age at the

time of divorce. Adherence to personal law has placed the Indian Muslim women at a

disadvantageous position compared tc women belonging to other religions. They are at a '
disadvantage visa-vis their male counterparts. ' '

Our secular legal system cannot accommodate discrimination on the ground of religion.
Matters like marriage and succession which are secular in character will not fall under the
guarantee given under Article 25, and 26.

Art. 25 guarantees freedom to practice religion and to perform rituals subject to cértain
restrictions. All civilized societies agree on the issue that the practice of polygamy is injurious
to public merals. Such practices and customs can be abolished by the State just as it prohibited
the practice of Sati, human sacrifices and child marriages. Religion can be practiced and observed
as long as it does not harm the individual and the sociéty. Where the welfare of the society is
affected, the religious practices should be given a go-bye.

The evolving of a uniform Civil Cdde is not an easy task, There are conceptual differences in
Hindu Law, Muslim Law and other personal laws. For example, the law of inheritance of
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Hindu and Muslims differs to a great extent, - . _ o .

Similarly, in the mamage laws, the prohibited degrees of relationship varies from religion to
religion.

In our country, attachment to the religion is so high that it will not be given up easily. Religious
sentiments will persist for a long time. :

The beneficiaries of the religious laws and customs also oppose the idea of reforming the
personal law and in'troducirig a uniform Civil Code. But to comply with Constitutional mandate
to introduce a uniform Civil Code, and to bring about equality among men and women, religion
should be limited to be practiced only at a personal level. It should not be enforced by the

State. Eventually, a single uniform Civil Code should prevail among all people.
In a secular country like ours, matters like marriage and inheritance should be separated from

religion. People should be treated equally before law. This is pOSSlbIe only by introducing a
uniform Civil Code for the entire country.

17.3. SUMMARY :

In all personal laws of this country, the gender equality is not there. While Hindu, Sikh,
Buddhist and Parsis are governed by laws reflecting secular equalities, Muslim Law is
still governed by laws of theological origins. However, there are inequalities in almost ail
personal laws. In inheritance, the female muslim takes half of what malé counter parts
take. Hindu women stand it a disadvantageous position exce in a few states. A Muslim
Girl can marry after 15 years while, the marriageable age in other religious is 18 years.
‘Regarding divorce, a muslim male is free to divorce his wife without assigninlg any reason -
while the women has to assign a valid reason. The law relating to maintenance is also

different for Muslim Women, who are exempied from the protectlve cover of Section 125
CeP.C.

It is difficuit to evolve a common civil law as there are conceptual differences among various
religions. People should emerge themse:]vcs beyond the limited considerations and rehglous
sentiments to live equality. :

17.4. GLOSSARY :

Inheritance =~ Right of successors to receive the property from
_ - ancestors.
‘Maintenance = An amount granted by the Court to be paid by hushand

for living of his wife & children.

17.5 REFERENCES :
1. - Smt. Sarla Mudgal vs. Union of India,.1.9_95 (2) (SCSNYALD.
2. Shah Bano's case, AIR 1985 SC 945,

17.6. RECOMMENDED BOOKS :
1. Family Law by Prof. G.C.V. Subba Rao.

2. Family Law by Paras Diwan.
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17.7. MODEL EXAMINATION QUESTIONS

" L. Answer the follnwmg question in 30 lines each.

1. Discuss the aspects for and dgdlnst the introduction-of 2 Common Civil Code?

2. Is the Common Civil Code a necessary measure for removing prejudice against women in.
the matters of inheritance, divorce and maintenance?
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Contents :
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18.1 Introductio_n
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18.0 OBJECTIVES :

After going though this unit, you will be able to

- ¢ Understand scientific advancement which gave rise to new situations like offering womb
on rent for procreatlon of children for others

¢ Tohave anew look at the natural rlghts of women is needed in the wake of rapid strides
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made in the human genetic and reproductive technologies. (iii} understand what is
_ surrogate motherhood and its social ethical and legal implications.

18.1 INTRODUCTION :

Irrespective of gender differences, every person is having a natural right to their body. It forms
part of Right to Life which was guaranteed by Article 21 of the Constitution. Procreation of
children is part of this Right to Life. There are revolutionary developments in medical science
with significant breakthroughs in reproductive technology. Any scientific advam(,mcnt is to
serve the mankind. Test tube babies, artificial insemination, in-vitro fertilization, sex-selection,
surrogate motherhood are some of the new expressions reflecting the novel aspects of modern
- life posing a new challenge to the legal control of social behaviour These new reproductive
technologies have a far reaching impact on the ethical, moral standards of society, especially
on the marital relations between the spouses. This revolutionary medical advancement tends to
offer the woman a freedom of choice to have or not to have or to space out or to design her own
chiid or a child for an infertile group. Amongst these medical advances the most controversial”
and debated issue has been the concept of " Surrogatc Motherhood .

Due to increased medication, sometimes unwanted, and wide spread chemical pollution of
environment affecting the general strengths of a human being, infertility is increasing alarmingly,
in modern society,. Hitherto, adoption v'vas‘the only methed availabie for a childless couple, till
the medical science fount out insemination an din-vitro fertilization as the alternative process
to have a child through non-coital reproductive technique. The other ratural way is coital
reproduction through another women, which may not be dcccptable to Pro-Ethical altruistic
puritans.

182 MEANING OF SURROGACY :

Surrogacy is a practice whereby a woman caries a child for another with the intention that
the child should be handed over after birth either for a fee or voluntarily. This carrying of a
child may take different forms. A mother c who cannot bear a child for herself may commission
another woman to carry a child for her The mother who asks another to carry the pregnancy for
her is called * COMMISSIONING MOTHER", and the woman who agreed-to bear the child in
the womb is called the " CARRYING MOTHER". The commis stoning mother may provide the
egg, so she 15 called the " GENETIC MOTHER" also. The genetic father is the husband of the
commissioning mother or an annonymous donor. The child's conception an birth involves several
combinations of persons at different contexts, Surroga'cy invelves artificial insemination, where
the carrying mother is the genctic mother inseminated with the semen to the infertile woman's
husband. In case the egg and semen come from the commissioning coupie through in-vitrio
fertilisation and the resultant embryo is transferred to and implanted in the carrying mother, it
is the surrogacy involving artificial insemination. These are some of the possible combinations
of persons who are relevant to the child's conception and birth. The advancement of science
provided an altérnative to reproduction through sexual intercourse, making surrogate motherhood
a common form of non-coital reproduction (non sexual rcproduaibn).

18.2.1 Surfogate Mother :

The "Surrogate mother” is the term generally used to describé gestating mother, who lets her
womb out. According to Oxford Dictionary a surrogate is a substitute for a person in‘a specific
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role or offree It has explamed llke this "A person aetrng the role of mother a woman who bears

a child on behalf of another woman, from hef own egg fertllrsed by the other woman s partner © |

According to Marguarie Dictionary, a surrogate" 1s a "substltute" -a woman cannot be the
surrogate mother of a child she bears. ‘ '

* It'is a arrangement where a woman agrees to become pregnant and bear a ch11d for another
persons (Cornrmssmmng Couple) to whom custody of child will be transferred 1mmed1ate1y_

after the birth. Surrogate motherhood is not.a treatment for the historical problem of infertility, -

butitisa means for procurmg a child genetrcally related to atleast one person of the childless - -
couple. :

18.2.2 Kinds of Surrogacy :

If the surrogacy involves payment of money, it is termed as "Commercial surrogacy if not, it
is called "Altruistic surrogacy”, Altruistic surrogacy arrangement arises out of love or fr1endsh1p
involving only friends and relatives. :

18.2.3 3 ReaSOns for surrogacy : |

~ Woman who cannot retam the conceived foetus due o a hlstory of spontaneous abortion may -
demand her partner to go for this scientific technique to fulfill the dream of having a child.
Sometimes kidney diseases or multiple sclerosis may threaten the very life of pregnant woman.
In the advanced mechanical and commercial world, it may not be unimaginable for a figure.

conscious woman desiring some other woman to bear a. child for here husband. Career may '
also be cited a reason for encouraging the husband to go for surrogate arran gement

18 2.4 Two methods of surrogacy

- In praetlee two methods of surrogdte mothertiood are employed

1. One commissioning father donates a sperm whleh is introduced but isemination for in-
vitro-fertilisation with oocytes of a woman, the surrogate mother,. The insemination can be
natural or artificial. The custody of child will be surrendered to the biological father, who
donated the sperm. This is the common method of surrogate motherhood, This is called partial
surrogacy, because the genetic origin is found in one of the commissioning parents. In the last
20 years in the Unrted States over 1000 births using this method have been reported. i

2. Second mother is also through invitro-fertilisation, but preceded by transplantation of -
embryo from a woman's ovum after it is fertilised in vitro, into uterus of the surrogate mother
The child will be given back to donor of ovum.. :

_ .Thr_s procedure of utilising invitro-fertilisation (IVF) has been termed Tull' surrogacy since the
commissioning parents may have provided all the genetic material for the child. IVF surrogacy
is comparatively rare. For example, the first recorded birth in Australia took place in 1988. -

- Between 1989 and 1991 eleven requests for IVF surrogacy and in 1994 a failed attempt at such

a procedure in Victoria was reported

18.3 HISTO_RICAL_ BACKGROUND :

First surrogate motherhood was reported from Britain on 4th January 1985, For $ 7475, Kim
Cotton agreed to bear a child. She is a 28 year old married woman with two children. She was

inseminated with the hiring husband's sperm for an American couple. Within hours of birth, the -

Social Service direction, Alan Gorst, the Council Authority in North London burou gh of Barnet,



‘said the council was responsible for the weifare of all babies born in the area and opined that - :3
any money transaction involving a child would be unlawful (The Hindusthan Times, New
Delh1 6 Jan. 1985)

The report of 16 member Committee of Enquiry chaired by Dame Mary Warnock, appointzd
by the Health Department in UK in 1982 emphasised that sale of a child for money consideration
~is inherent in nearly all cases of surrogacy. '

However, the committee recommended legal recognition of heterologous artificial insemination
and setting up of statutory body to monitor infertility services and ifivitro-fertilisation.

184 MISNOMER OF SURROGACY :

A Canadian writer Suzanne'RQzeH Scorsoﬁe (Suzane Rozell Scorsone, 'I'Su'rrogg'!_Ltt;
. Motherhood and its haman costs", Electronic Journa} of Law, Canada, Volume 1, No.1

- Article 2) says that the term "Surrogate” in this sort of case is actually a misnomer A

"surrogate” is a2 "delegate” or "proxy", whereas the one contracted woman is, infact, the
genetic, biological mother of the child , and surrogate to no one. A newer from, gestational
surrogacy, uses in vitro fertilisation to implant an embryo concelved from the ovam and
sperm of the contracting couple in a woman who carries and nourlshes a child who 1§ not
genetlcally related to her, surrendering the baby to the contractmg (or commissioning)
parents at birth.

Accordmg to Dr. Poornima Advani, consulting physwal theraplst atid a Doctorate in Criminal _
Law " a procedure meant to provide the missing ingredient and yield succour to a female -
manner unabie to carry a foetus to full terms, has been misused, ll-used, and commcrmahsed
raising queer issues regarding the rights of a third party involved in the process.. Its misuse by
the affluent who desire to have their genetic child coupled with the luxury of the wife not
having to bear the pains of procreation have popularised the procedure more than it was mtended' '
for. (Dr. Poornima Advani, The Song of The Hired Mother : The Lyncs of Surrogacy " Law
-and Medicine, 1997, Volume 3 p. 107)

. "With woman coming forward to receive an embryo to surrender her entire instinct of
motherly. love, the most sublime and divine of emotions that human bemgs have ever
known or shal ever fathom hereafter. Is this the Almlghtly had created mother's love for?"
asked Dr. Advani. '

Comercialisation of the surrogacy facility has allowed a free play for brokers, service agencies
who advertise in the classified columns of newspapers. One such advertisements found in the

Pioneer, which reads "wanted motherhood on loan, For a happy, educated purpose, those
~ separated or unmarried but adult, may please contact... Married woman should have the consent

- of the husband. Adequate compensatlon Baroda woman first preference”. (The Pioneer, Delhi,
19th April 1995)

- Another advertisement talked about very large compensation. It says "wanted surrogate
mother to bear child for a young, rich, good looking Brahmin couple. Very large
compensation. If required comfortable and secure future life assured " (The Pioneeg, Delhi,

. 5th Augnst 1994)

' Very_ soon we may find a column in classified ads "womb for sale” or "womb for lease". There
may even "want” positive genetic features like good height, characteristic features, beautiful
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teeth-line, and fair c0mple)‘cien' _

“

18.4.1 Legal controls on surrogacy in d1fferent countnes -

Australia imposed a ban on commercial surrogacy , whereas voluntary surrogacy is made.
acceptable. England s warnock Committee allowed it with certain limitations. France banned _

surrogate mother as violating bodies of women and subvcrtmg adoption. Germany 1mposed a
total ban on all forms of surrogacy.

- Most of the states do not allow commercial surro gacy, but do allow voluntary surrogacy thou gh

contacts are not enforceable. In Minnesota it is criminal offence to enter into or arrange surrogacy

contracts. Nevada approved surrogacy with conditions (Pre-inseminatiof, court approved
agreement contingent upon fertility status of both women and clearance through the State Welfare
Division; also court maintains until the child is six months old) According to New Jersey Law,
surrogacy contracts are not illegal but they are unenforceable.

American Bar Association recommended uniform treatment through-out U.S. According to
ABA surrogacy can be accepted as an option for married couple with infertile wife, with a

- provision that upto 180 days of conception surrogate mother can cancel the contract ; after 1 80
days the child belongs to the mamed couple, if the contract is not cancelled

18.4.2. USA

Regulation of surrogate arrangements vary from state to state. Nevada amended lts adoplwe
statutes in 1988, but failed to specifically address the issue-of surrogacy contracts. However
there is a reference in this amendments to. “illegal surrogacy contracts". Lousiana passed
leglslanon declaring surrogacy contracts null, void, and unenforceable. Tt does not provide

i

penalities for violition. Indian passed a law in 1988 which declared all surrogacy agreements, -

written or oral, which provide conlpensahon to be unenforceable. It does not crrmmahse
them. .

Kentucky also enacted a law making compensation for surrogates and surrogate brokers iltegal

and surrogate contracts unenforceable. However, if their is no written contract -and no
compensation involved, surrogate agreements are permissible Penalities for violation of this

Act came from the child selling statutes and 1nclude $ 500 to $ 2000 fines and six months . _

1rnpr150nmer1t

Michigan leglslatmn (198 8) provrdes 5 years of Imprlsonment and $ 50000 fines for surro gate
brokers. It is a crime to enter into or- assist in the formation of surrogacy contract for

compensation. Nebraska's law make surrogacy contracts null and void and unenforceable if

compensation is involved.

Couples in the west are v1g0r0usly adopting th1s alternatwe reproductrve techmques Asitis

most often practiced i in the United States, the woman - the 50 ‘called surro gate, contracts with a-
man to be inseminated with his sperm and to bear a child that she will turn over to him at birth.
" The surrogate is paid her expenses and a fee (usually around $ 10000). Also, a medicating

agency and/or lawyer gets fees ranging from ‘B 10,000 to $ 25, 000.As of 1990, there have been
dbout 4000 such births in USA. ' :

'There are also gestanonal surrogacy arrangements in which the contracung woman has no

genetic relationship to the child. The eggs and sperm of the contractlng couple are brought
together in a laboratory and the resulting embryo then implanted in the surrogate. As of 1990,
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there were eighty such births.
18.6.3 UK.:

The Surrogacy Arran gements Act, 1985 prohibits commerclal agencies from engagmg women
to act as surfogate mothers. Breach of the prohibition is punishable with a fine of upto 2000
pounds or three months imprisonments. Surrogate mothers and commissioning ‘parents are
- exempt from liability. Advertising surrogacy services is punishable with.a similar maximum
fine (Oxford Dictionary of Law® 3 Ed. pg. 391) -

An order of the court made under section 30 of the Human Pertilization and Act 1990, which

provides for a child to be treated in law as the child of the parties to a marriage if the child has

been carried by a woman other than the wife as a result of human assisted. reproducnon

~ Application must be made within six months of the child's birth and the ch1]d 'S home must be
~with the husband and wife at the time of the application. - '

In United ngdom the Health Minister, Tessa Jowell announoed on 12.6.1977 that Iaws to
impose greater controls on surrogate motherhood will be considered by an indépendent i inquiry

* to-be set up by the Government, after a services of ¢ases that high lighted the way leg1slat1on 18
fallmg to prevent commercialisation. There was public concern over the case of Karen Roche
who is understood to have received 12,000 pounds in expenses from a Dutch couple to have a
~ baby for them. She later decided to have the child and keep it. - :

185 NIRMALA EPISODE :

Nirmala, a poor house-wife from Chandigarh raised a basic issue, by asking the court to permit
her to bear a child for a child-less couple on constderation for a sum of money. Forced by
poverty and 111ness of her husband, Nirmala (30 years old) asked the court to allow het to I’F‘nt
out her womb. '

" For the first time in the history of_ the country the law was faced with a peculiar situation when
the woman pleaded before a Chandigarh court to declare her proposal to "rent out her womb”
as legal and constitutional. She also demanded "legitimacy" for yet to be bom child. Her husband,
Chand Ram was bed-ridden for a couple of years after being incapacitated by a paralytic attack
following about of a high fever. Faced with penury and no means to pay:for the expensive
medicines prescribed by doctors for her husband, Nirmald agreed to enter into a contract with
a childless coupld. "They approached me to bear his { a rétired Air Force Officer) child and.
offered to pay Rs. 50 000/-, a decent place to live and sufficient food for any famlly" Nlrmala '
said. (Report in The Hindu, dated June 10, 1997) : : o

_ Nifmala, an illiterate, does not understand the .artlﬁoial insemination or tost-tube babies. But
she is ready to do anything for the treatment of her husband, she says. When a police constable
warned that here act would attract suppression of immoral trafficking Act, Nirmala cor@_tfactod
an Advocate and went to court seeking mandatory injunction and declaration os to-be-born
child as legitimate offspring of the couple. She also wanted a declaration that. Rs. 50,000/- she
receives from the Air Force Officer couple for bearing their child, as her legmmajte earning.

Nirmala finds nothlng wrong in her view it would be just a temporary job for nine monlhs She

- also said that she would supress her natural. motherly feclmgs for the new bom £

The President of Arya Samaj, Hissar, Mr. Hari Smgh saini, has supported N1rmala s clalm He
-+ quoted Rigveda to confirm that her request was hot improper. However orthodox and religious
- personalities reacted strongly against her request. They termed it as immoral and improper. *
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Navijit Smgh Brar Counsel for Nn'mala said "we are seokmg legal status for surrogate mothers".
~ According to a report published in "The week" (The week, dated June 22, 1997, p.33) an
eminent family lawyer Anasuya Dutt of Mumbai strongly opposed the plea for a legislation on
surrogate motherhood. She considers it as an individual problem and not an social issue at all
"why legalise surrogacy? Why allow the state even into our wombs>" she said.

There is an opinion that legislation of surrogate births would lead to further exploitation of
poor women and reduce motherhood to a commodity in the market. It may take evena dlstortod
shape of legitimacy to the prostitution. '

As the surro gacy involves consent of the husband of carryin g mother, it cannot be an offence of
Adultery as defined under Sec. 497 of IPC, a case, like that of Nirmala will not attract provisions
of IPC. A single and isolated act of sexual contact with another person cannot be described as
immoral trafficking or prostitution under section 2(f) of Immoral Traffic (Prf:Vontmn) Act,

" 1956 and thus, will not fall under the pumshable crimes of that Act.

As on today, under Indian Law, Nlrmala must have not committed any offence or wrong by
entering into an agreement for bearmg child for others on payment of a sum as consideration.

If it is accepted that there is a need to regulate the posmble demand from several women like
Nirkala for a similar declarauonal due to different reasons, mcludmg poverty what type of
controls can be imposed on surrogacy? Legislatiof; on the subject is bound to be compllcated
There are several problems like health hazards relating to pregnancy and medically assisted
methods of conception such as invitro-fertilization whether such legislation permit surrogate
conception through sexual intercourse, it will lead to several other questions like how many
‘times a woman can participate in copulation, or how any times a woman can rent her womb etc.

The rights and duties of women and men in the roles of commissioning couple and carrying
woman have to be redefined. The rights of child and the relations with two coup[e and other
aspects also need to be legally explained. '

When scientific methods of alternative child getting techmques are available, a total prohibition
in use os such technology for helping a genuine childless couple to get a baby, is unthinkable,

according to Dr. R. Anitha Ral (whose lecture was summerised in Research Noies, monthly
bulletin from the Research Forum, Andhra Umvermty, Vol.3, No.6, dated Sept.26, 1997). 1t is
also not practically possible to detect and compel surrogate parents from desisting to fulfill
their task of bearing a-child for commissioning couple. Thus all surrogacy contracts'cannot be
prohibited as criminally unlawful. In the absence of such a prohibition, a question arises as to
its control. As the issue involves some personal basic rights, even the regulation may-lead to
complicated disputes. If commercial surrogacy is prohibited as suggested by some Jurists to
- avoid exploitation of intermediaries, it may further result in exploitation of "mothers” with
their wombs. Payment of consideration amounts ¢annot also be prohibited totally. Another
possible complication is the genuiné demand of surrogate mother's relationship with the child,

if she accepted 1t out of compassmn and not for money.

18.6. BABY M CASE (1986) :

This highly published case involves a custody dispﬁto between a father and a surrogate mother
The father william stern had contracted with the mother, Mary Beth Whitehead, to bear a ch1]d
- through artificial msommatlon The contract prov1ded following terms.
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. Ms whitehead would assume the risks of preg‘nanby and child birth. She would submit to a

psychiatric evaluation for which Mr. Stem would pay. Mr. Stem had right to name the child.
That in the event of death of Mr. Stem's wife. Mrs whitehead would not abort the child. In
addition she would undergo aminocentesis and if the child were found to have genetic or
congenital abnormality it would be aborted if Mr Stem would assume lcgal respon51b111ty for

the Ch]ld once it was born $ 10000 and all medical expenses.

The mother did not agree to part with the baby after birth pleading that the- ‘baby had become

part and parcel of her intrinsic system, The New Jersey Supreme Court held that the man who

provided sperm was legal father, and the woman providing the egg was the legal mother. The
legal battle for the custody of child between genetic father and surrogate mother resulted in
handmg over the child to genetic father, the surrogate being left with visitation rights. (M 217
N.J. Super 313, 512; re Baby M. 525 A 2 ed. 1128 (N J. Super ch, 1987)

The lower court held that surrogacy contract was enforceable, and the sterns were given custody
of Baby M. The whiteheads appealed, asking the ccourt to determine “"Surrogacy Contracts"
unenforceable and void. The court determined the contract to-be invalid and unenforceable
because they are contrary to public policy as it determines custody before the birth of the child
without considering the best interest of the child. !

The court further held that the issue of custody is determined solely by the child's best intérests,
and it agreed with the lower court that itwwas in Melissa's best interests to remain with the
sterns. However, Mrs, Whitehead, as baby M's legal and natural mother, is entitled to have her
ownl interest in visitation considered.

Reviewing this judgement, Bonnie Steinbock in her article Surrogate Motherhicod as pre- -

“natal adoption" says respect for individual freedom requires us to permit people to make choices

which they may later regreat" she quoted "abortion and adoption” as such choices. She preferred
regulation to total prohibition of surrogacy as an alternative reproductive technique.

Dr. Poornima Advani equated surrogated motherhood with adultery. According to her,
impregnation of a woman by a man whom she is not married to, makes it similar to adultery,

. This also complicates the issue of legitimacy of the child which depends on many factors like

change of mind of one or both of the intended parents or even the surrogate, an intervening
break in the marriage etc., said Dr. Advani. She also felt that surrogacy agreements violate the
principles of human rights, unethical and contrary to pubhc policy, besides violating the statutory
requirements as babies are not. goods. She recommended that the consent of the husband as a
necessary factor to negate charges of adultery and adoptlon as a legal requirement to establish

- the status of the child with rights of inheritance.

18.7. SURROGATE MOTHERHOOD AND LEGAL
IMPLICATIONS :

By offering money to women concerned for surrogacy may lead to a invasion of their private
lives. It may, thus, result in exploitation of women in a new-way. Another question whether
renting out the womb is against public policy, if it permits transfer of money for.the use of
woman's organ, womb? The carrying mother may be in a position to demand for money in .
addition to the agreed amount or some other problems including the health may develop. In

case of abortion, several other complications may also crop up. The amount of compensation to~ _
the vartous sufferings agony and clinical problems, may not be possible to be easily assessed,
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and every payment could bec_ame.a point of a dispute,

The carrying mother may develop affection towards the child born and may breach the agreement
to retain the child, resulting in new questions of law. On the other side, the commissioning
couple may reject the baby born out of carrying mother on any reason, including genetic defect,
if any.

Above all the void regarding the relatiohship of carrying mother i.e., surrogate mother
with the child. She may claim the custody-rights or any other legal relationship with the
child she is carrying or give birth to,-'the‘basic problem being that the sperm and ova are
drawn from two different persons, as she is not the owner of the gerietic material, her
relationship cannot be easily described. Except the contractual relationship, the carrying
mother has neither a role nor a right over the child according to the contract. But her
physical motherhood and umbsilical bond, if not genetic, with the child give new dimensions
to the legal dispute, if any, | '

Surregacy remains a complex problem either in the presence or absence of any express provisions
of law, ' ' ' :

Apart from the above, surrogacy may result in several complex socio-legal problems in the
family of the surrogate mother. At times, her marital home may be broken, or it may remain a
social stigma forever and may result in an identity crisis of the child. The commercial element
of surrogacy on one hand and the genetic complexity of the relationship on the other hand are
two issues which made "surrogacy" a unique puzzle of law. ‘

18.8. A CONTRACTUAL ARRANGEMENT :

As it involves two couples for this kind of non-coital reproduction, there is a need for surrogate
motherhood contracts, Whether a woman is having aright to enter into a contractual agreement -
tobear a child and receive money for the service? What is the public policy as to the enforcément
of these contracts? Does it interfere with the autopomy of a woman. It involves definitely, the
interference with the person of the woman and so it is an interference with her personal right.
.. The Right to Life is a comprehensive one. Does it include the Right to Procreate children?
Whether these contracts of surrogate motherhood and their enforcement or prohibition 1s a
violation of that right to procreate? o

There are two schools of thought. One says that as the woman has a right to her person, it
includes the right to procreate which facilitates the surrogate motherhood contracts too, Once
she has a right to enter into a contract to procreate children for other childless couples, it should
be enforceable. The second type of opinion is that it amounits'to interference of a third person
into a private partnership of the couple and changing the process of procreation. The private
- conjugal life of a validly married couple cannot be interfered with, as a matter of law and that
can be viewed as a violation of privacy of the couple and of the woman too. Another important
problem is that as a consequence of this ‘surroga'te motherhood contract, the relationship between
the mother and the child gets distorted, leading to several social problems of identity From
moral and religious point of view, the very concept of conception and purpose of martiage,
which is regarded as the procreation of children for continuin g the line of the clan, gets basically
- changed with this unprecedented scientific invention of new styles of reproduction. '

Acomparison of the Jewish, American, English and Australian Laws present a point that surrogate
motherhood dramatically alters social norms, and creates many different view points. No matter
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~ which legal body is dealing with this issue, they all face same moral and ethical dilemma : that |
a child born out of surrogacy has a bond with both the genetic mother and the surrogate mother
The bond between these two women and this child is immutable and cannot be changed by law

18.9. SURROGACY : SOCIAL COMPLICATIONS :

Besides raising all contradictory legal issues, the surrogacy raises several social complications.
It leaves the child in identity crisis, which is. totally a different dimension. First the child's
" motherhood is doubtful, and secondly the doubts about identity continue beyond the mother
also. Evenunder the natural law motherhood is conclusive proof and fatherhood is a presumption.
In surrogacy, the law is incapable of deciding the basic question i.¢., which of two women is
real and legal mother. Child's life, future and social existence would become a very complex
problem in the absence of a correct identification. The other issues are commodlflcatmn of
womb and child, quality of product embryological exploitation, etc. '

18.9.1. 9 1. Three types of Mothers :

- Anita stuhmcke says that the reproductive technol'ogy created three types of mothers: (a) The:
genetic mother, who donates or sells her eggs, (b) the surrogate or gestational mother who

- carries the baby, (¢} The social mother who raises the child. The splitting of the construct of
motherhood into three roles may lead to the potential erosion of the family structure, she said.
This is something like destroying a family for furtherance of another family.

18.9.2. Child Commodification :

The birth of a child is regérded as a sacred event and it is an occasion of joyous celebration‘
That is commercialised and child is commodified by taggmg a price card to just born child or
for her gestating mother's womb.

18.9.3. Quality of " Produet": 'Babv Dog' Case :

Once you introduce a market mechanism for acquiring a child fosters, it generates a demand =
for "product quahty . The commissioning couple, paymg large sums of money to obtain a child
may reject an imperfect child. -

An example of this is the 1983 "Baby Doe" cas€. Mrs. Judy stives, a Michigan housewife,
agreed to bear a child for Alexander Malahoff and his wife for a fee of $ 10,000, All went well
until child was born, when it was discovered that he suffered from microcephaly a condition
whereby the child has an abnormally small head and often turns out to be mentally retarded.
Mr. Matahoff no longer wanted the chxld,_ and told the hospital to withhold treatment. Mrs.
Stiver also rejected the child, saying that there had been no matérnal bonding. The hospital
went to court and won permission to care for the child and the Michigan Department of Social
services fostered the child out. (L Tager, "Surrogate Motherhood, Legal dilemma” (1986) 103 .
South African Law Journal 393) The Stivers accepted that the child was their own. Mr. Malahoff
reacted by suing stiver for not producing the child he contracted for and the stivers countered
by suing their doctor, lawyer and psychiatrist for not advising them properly, about marital sex.
They also sued Malahoff for invading their privacy by making the matter publlc and alleged
that the child's sperm. (K. Andrews, "The Educative Role of Law : Of fons for Regulation in
Surrogacy" in Surrogacy - In whose Interest? Proceedings of the Natiohal Conference, 1991,
Mission of St James and St Johin at 98) : '
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Commercialism, market economy, product quality are the words which are not suitable for
human reproduction. Commodlfymg the child, and consumerism of womb are sufficient for
prohibiting the commercial surrogacy. '

Thus we can conclude that the market mechanism, which is vital part of commercial SUrrogacy

will lead to surrogates being selected for the positive attributes they offer, the couple as wanting
a child for their own ends.

The movement the contract involves payment of money or a fee, surrogacy may become a case
of baby-selling.

In case of an altruistic surrogacy, one cannot generally say that it is "baby-selling”. Judge
sorkow in Baby M case said that if a biological father paid the surrogate for her willingness to
- be impregnated and carry his child to term, it birth the father does not purchase the child. It is
his own biological genctically related child. He cannot purchase what already his. The Judge
characterised the contract as a bargain for "totally personal service”. Accordin g to him surrogacy
is a pre-conception contract, and because commissioning father makes a genetic coniribution
to the child, he is a natural parent. It is therefore argued that a natural parent cannot purchase a
right in the thing in which he already holds an interest-parenthocd. Further payments made to

the surrogate mother arc viewed as compensation for services as rendered and not as a fec for
-selling the baby.

However, the fact remains the same in two kinds of surrogacy 1.¢., a child is conceived to be
given away. Acompensation ot a [ec - will not make any subetantm] difference because the
child is treated as transferable property.

In this kmd of commodification of " child" scant regard is paid to emotional and psychological

impact on the child. The motherhood, and the childhood, their umbilical bond, motherly touch,

affection and identity with the mother are very vital aspects which will go a long way till the
end of the child's life. Surrogacy causes an emotional distarbance to the child creating a ploblem
of serious crisis of identity. With two mothers or two fathers, a child's life would be much more
miserable than an illegitimate child. Thus this mechanism of surrogacy leads to bastardisation
of progeny, simply in the name of satisfying the desire to have a child. Tt will affect the psycho-
social well being of the child, after knowing that its gestating mother conceived only to give up
after delivery. It may even lead to commeodification of parenthood.

As suggested by Dr. Poornima Advani, persons witha fami]y history of malformation, mendelian
disorders or chromosomal derangement should be barred from being donors. They also should
be free form diseases like Asthma, Juvenile diabetes, mellitus, epletic disorder, hypertension,

psychosis, leucoderma, malignancy and the like speually those with hereditary trends already .
confirmed.

18.94 . Embryological Exploitation :

The reproduction capability of lower class or poor women will become their unexpected source
of money, as middle and higher class couple may "commission” them to fuifill their desire to
bave a child, which eventually end up in embryological exploitation. If, in the name of altruistic
surrogation, no amount is paid to surrogate mother, it would be a serve exploitation.

The surrogacy arrangemeuts reduce the surrogate mother as an emotionless vessel-a breeding
machine and less than human. The feeling of sudden severence of emotional tie would cause a
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sertous mental stress for woman.

- As several legislative enactments and moral codes oppose commetcial surrogacy, love and |
affection are necessary for replacing the "fee” element to generously help a childless coupled to
get a child. The altrustic surrogacy is permitted by several leglslatlve meastires based on the
moral fabric of human society. Infact, such undefined and uncertain consideration in altrulstrc

king, may make surrogacy a WOrse arrangement than simple "commercial” surrogacy with a
fixed price,

Somettmes altruistic surrogacy is more exploitative than commercial SUrrogacy, as it makes
impossible for surrogate mother to keep the chlld if she so desires, the loss of her family as

retribution may be too much for her to give us whereas it may be ecasier for a commermal
~ surrogate mother to cancel the contract.

If childlessness, and a strong desire to have a child is the genuine purpose, adoption is. the only
right course available. Even the western laws suggested "adoptlon" as a measure (o end the
legal conflicts in surrogacy.

At the same time, it is not advisable to totally disuse the scientiﬁcalf'y evolved technique of

continuing the progeny of thé clan through surrogacy and IVF methods. Following are a féw
suggestions. -

- 1... However, in the best interests of society and the new born child, there is a stron g need
to restrict the application of the new techmque to help only childless couple on con51derat1ons
of love and affectlon including payment of expenses.

2. It's commercial application, brokerage, advertisements through media, for protecting
the "flgure and for luxury of avoiding conception and delivery pains, for avoiding the "wastage"
of time (Nine months in pregnancy and then years for rearing the child) should be totally banned.

3. A regulating authority with medical and legal experts be formulated to process and
permit the apphcatlon of childless couples, and those coming forward to surrogate

4, The medical and legal records regarding the surrogacy contracts must be kept
~ confidential, with-the provrsron for an access to children born out of such arrangements.

- 5. All agreements and Aarrangements beyond this authority must be treated null, void
and unenforceable,

6. Surrogate mothers in permrtted cases, should be given visiting rights, and right to
share affection of the child she gave birth to.

1. Medical problems, if any, shall be dealt by the commissionin g parents in consultation -
with the regulatmg authority and other medical experts.

8. Forall legal, social and practical purposes the genetic parents should be treated as the
"Real parents of the Chlld"

18.10 : SUMMARY:

Every person has right to their body, to life and right to procreation of children. Surrogate
‘motherhood is one of the new scientific advancements posing new challenge to legal control of
social behaviour. The mother who asks another to carry the pregnancy for her is called
"Commrssronmg Mother and the woman who agreed to bear the child is called the "Carrying
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mother" As the comrmssmmng mother may also provide egg - she i is also called Genetlc Mother

- First surrogate motherhood is reported in 1985 when Kin Colton gave bll‘tll to a child for an -

American couple for $ 7475. In this process, a woman has to surrender, dlong with child, the

sublime love and emotions. Commercrallsatmn of surrogacy allowed a free play for broke1s
service a agencres who advertlsed in classified columns of newspapers.

Surtogacy is not the only answer to infertility. Woman's body cannot be used as a baby-making
machine, The relationship between the child and surrogate mother becomes a doubtful void.

Only contractual relationship is available between them. Even that is not a legal and enforceable
relatroushlp according to various statutes all over It may also left surrogate mother with several

socio- legal complexmes her family with stlgma particularly i w orthodox families i in Indla

It results in doubt about the real, legal and genenc mother of child born out of surrogacy
arrangement. Thus the identity of child becomes a complex problem ; his future and social
existence also will be complicated. ‘

Lower class women and their embroyos may be explmted by rich and luxurrous famllres
whose women do not want to ' waste' their time and energy for begetting a child for reasons of
career or figure protection. Potential degradation of women as in Baby M case, and potential
threat to the child as in Baby Doe case threaten the sacred umbilical bond.

If childlessness and strong desire to have a child is the genume purpose, adoption is the right
royal course available under law. Even the western laws suggested " adoption' as a measure to
end the legal conflicts arising out of surrogate arrangement.

At the same time, it is not advisablé to totally disuse. the scientifically evolved techmque of -
contmumg the progeny of the clan through surrogacy and IVF methods. New technique should -
be restricted to help only childless couples out of love and affection including payment of
cxpenses. Its commercialism should be prohibited and treated as crime. A regular Authority
- with medical and legal experts should be formulated to process and permit genuine childless
couples and those of coming forward to surrogate. All agreements and arrangements beyond -
this Authority must be null and void. Child's welfare must be considered as utmost important:
issue in cases of disputes over the custody of child. The genetic parents should be treated as _
‘real parents’ for all legal, social and practical purposes. Medical problems, if any, shall be dealt_
by the CDml‘l‘llelOI‘lll‘lg parents in consultation wrth the Regulating Authority. B

18.11. GLOSSARY :

IVF " = In-Vitro-Fertilization

Surrogate = Substitute for a person ina spec1f1c: role or offrce

Commercial Surrogacy Surrogacy for.aprice

Surrogacy out of love and frrendshlp 2 ihout involving -

Altruistic surrogacy
C ' a fee.

18 12. RECOMMENDED BOOKS :

1. Dr PoomlmaAdvam "The Song of the Tired Mother : The Lyrics of Surrogacy" de &
Medicine, National Law School University, Bangalore, Vol. 3 1997.
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2. Dr.R. Anitha Rao Surrogate Motherhood, Re%earch Notes, Re%earch Forum, Andhra
University, Vol. 3, No. 6, dated 16.8. 9? :

3. Shlomit] oy Oz "Genetic Mother vs. Surrogate Mother which rnother does the law |
. recognize!". A comparison of Jewish Law, American Law and England's Law.

4. G, Corea, The _Mother Machine, The Women's Press, London, 1988.

18.13. MODEL EXAMINATION QUESTIONS :

I Answer the following quest:ons in 30 lines each.

1. ~Why several countries permitted attruistic surrogacy and imposed penalties on commermal
surrogacy? '

‘2. - Do you agree with imposition of total ban-on surrogate Motherhood?

3. What is your sclution to Nirmiala's episode ?
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19.0. OBJECTIVES :

- After going through this unit, you will be able t_o'kno_w

*  The rights of woman ;

*  Various constitutional and other legal provisions assuring the equality to women ;

*

Several judicial decisions which upheld the ﬁght to equality and 'spccial protection under
the law owing to general physical conditions of women.

19.1.  INTRODUCTION :

_Even after five decades of equal rights given by the Constitution, women in our country
remain a consistently disadvantaged group. Right to equality before law and equal protection
of law remains only on'the paper and at the level of theory as the various personal laws in
force in the country and followed by different communities deny equality to women in several
personal matters : -

The women remain the poorest members of each class, earning less than men because they
tend to be concentrated in jobs that pay less, and work longer hours since paid employment is
frequently combined with domestic labour and the care of the young,, the sick or the aged. The
law alone cannot change the scene of inequality and gender discrimination. The Constitution
,and several enactments provided the required legal base, but the Justlce has to be built over -
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~ that.

A nonugdvernmental_ organisation "Sakshi” studiea ne judicial perceptions on women ir
situations of violence and how such perceptions reflect the women's sad plight. Sakshi says
India’s Constitutional promise of gender equality comes closest in articulating the relatlonsmp'
between law and life, between men and women. But nowhere has that promise faced greater
neglect than in the area of violence against women,

To realisc a women's. aspiration to live with dignity guaranteed inArticle 21 of the constitution
a complete transformation is needed in women so that she must cease to see themselves in the
roles of mother and wife only.

19.2. STATUS EQUALITY :

Among all the issues concerning the women, the "status" and "equality"” are very importaﬁt. |
Right to equality is fundamental of all fundamental rights that a woman can claim. Our-
constitution provides this "right to equality”, (i.e.,} equality to men and women. Discrimination
based on caste, gender and religion is prohibited by Art. 14 and Art. 1'5. Our country made an -
official commitment at the world.confcrénce to set up a commission for women's rights to act
as a public defender of women’s Human Rights.

‘Despite its status as fundamental right, equality is still eluding away from woman. It became a
never ending battle for equality by women. Even-some of the laws whose constitutional validity
‘was upheld, contain provisions of discrimination against women, Certain personal laws still
retain some gender based differential treatments. Rule of law is not coming to the rescue of
women so far as the "equality” is concerned, due to several constraints. -

Art. 14 used two expressions "equality before the law" and "equal protection of the law". Such
expressions ar¢ common in almostall written constitutions which guaranteed fundamental rights.
Art. 15(1) directs the State not to discriminate against a citizen on grounds only of religion,
race, caste, sex or place of birth or any of them, While Art. 15(1) provides a shield against

discrimination 15(3) provides positive protective cover for speciéil treatment for women. Article . -
'16, inter alia, prohibits discrimination on the ground of sex alone. Hence, protective
discrimination against wormen is permitted, Article 14 though guarantees equality but permits -
classification. Religion, Race, caste, sex or place could be reasonable basis of classification”
under Article 14, But Article 15(1) forbids the state from making any classification on the basis
of only one of these. Clause (3) and (4) provide two exceptions" special pro'visions can be made
for women and children under the former, and for soclally and educatlonally backward classes
under the latter.

A rule which discriminated women was struck down by Supreme Court in Miss C.B. Muthamma
vs. Union of Indial. The Indian Foreign Service (Conduct and Discipline) Rules 1961 laid
~ down that "no married woman shall be entitted as of right to be appointed to the service "; and
" a woman member of the Service shall obtain the permission of the Government in writing,
_ before her marriage is solemnized. At any time after the marriage a woman member may
be required to resign from service. If the Government is satisfied that her family and domestic
commiitments are likely to come in the way of the due and efficient discharge of here duties.
as a member of the service.” Krishna Iyer, J., condemned this rule in strong words saying:

At the first biush this is a defiance of Article 16, If a mar'r_ied man has arighta marri_éd wdm_an;
other things being equal, stands on no worse footing. This disogynous posture is a hangover of
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the masculine culture of menacing the weaker sex for gétting how our struggle against woman's
. thraldom. Freedom is indivisible, so is justice. That our founding faith enshrined in Articles 14

and 16 should have been tragically ignored Vis-a-vis haif of India’s humanity, Viz., our women

is a sad reflection on the distance between constitution as the book and law in action. And if the

executive as the surrogative of Parliament, makes rules in the path of part III, especially when

high political office, than diplomatic assignment has beén filled by women, an inference of die-
- hard allergy to gender parity is inevitable. I '

However the Supreme Court Judge Krishﬁa Iyer, observed that it was not meant to be
universalized or dogmatized that men and women are equal in all occupations and all situations
an did not exclude the need to pragmatise. where requirements of particular employment,
sensitivities of sex might compel selectivity. : '

19.3. PROTECTIVE DISCRIMINATION -

The Supreme Court upheld the validity of a rule which provided for protective
discrimination in favour of women. The A.P. Government subordinate service rule 22
~ A(2) provided for preference to be given to women to the extent of 30 per cent of posts.
The court held that the state is competent under Article 15(3). 16(2) and 16(4) of the
constitution to give preference to' women in Government jobs where they are equally
meritorious but more suited than men. Supreme Court made it clear that giving preference
.18 only an affirmative action and not a reservation which normally implies a separate _
quota which is reserved for a special category of persons who are less meritorious. (Govt.
of A.P. vs. P.B. Vijay Kumar AIR 1995 SC 1648 ' '

'19.4. RESERVATIONS FOR WOMEN :

The State can even provide reservations for women in various fields. The 73rd and 74th
Amendments to the Indian Constitution during 1992 provided for reservation of seats to
the women in Elections to the panchayat and Municipal BUdies.According to Article 243
D of the Constitution not less than one third of the total number of seats to be filled by -
direct election in every Panchayat shall be reserved for woman. Not less than one third of
total number of offices of the Chairpersons in the panchayat at each level shall be reserved

for women. Similar reservations were made for women in Municipal bodies under Article.
243 T2 :

In order to provide for gender justice by bringing up the percentage of women's representation
in legislative bodies, 33 per cent mandatory reservation for women is thrice attempted by United
Front Government. Though it is part of the common minimum programme of the Front, and it
was accepted in principle by all the constituents in steering committee, the women reservation

-bill i running through the rough weather due to the internal contradictions of the coalition
government. )

The Bill is undoubtedly constitutional as Article 15(3) empowers the State to make sbe_cial, |
provisions for woman and children. Preference of women to the extent of 30% in the State
services by A.P. Government was held valid by Supreme Court?

The equality as a right has been dealt even under the directive principies’ of state policy.
Article 39(a) directs the State to direct its policy towards securing that the citizen, men .
and women, equally have t_hé right to an adequate means of livelihood. Article 39(d) directs
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the State to secure equal pay for equal work for both men and women. While Article 39(e) -
specifically directs the State not to abuse the health and strength of the workers, men and .
women. Article 42 asks the State to make provisions for securing just and humane conditions

- of work and for maternity relief. Even the direction to make all efforts to introduce Uniform
Civil Code in India under Article 44 is directed towards achlevement of the goal of gender
JUStICB only. '

19.5. PROVISIONS OF CRIMINAL LAW PROTECTIVE
DISCRIMINATION :

- Serval provisions of Criminal law in favour of women and procedural law discriminating women
were upheld by the Supreme Court. The validity of Section 497, IPC which punishes the male -
counterpart only for the offence of adultery and exempts woman was held to be fiot in violation
of Art. 14 and 15(1)*. This section was again challenged as a flagrant instance of "gender
disctimination' and male chauvenism as it recognises only the husband of the adulteress as .-
aggrieved party and not the wise of the adulterer Supreme Court upheld Sec. 497 IPC agam on -

 the ground that the offence would be only by a man/’ - '

The woman was accorded a special treatment to ensure a dignified life and tor allow her to
 exercise human rights. Special provisions in criminal law regarding dowry deaths (Section 304
BIPC}, outraging the mddesty of woman (Section 354 IPC), custodial Rape, 376A, 376 B, 376 -
- C, 376 D IPC), insﬁlting the modesty of woman (Section 509 IPC), Presur nptive provisions in
Evidence Act (Section 114 A), procedural rules providing trial of rape cases in camera (Section -
1327 (2) Cr.P.C.), and presenting punishment for disclosure of the name of rape victim (Section
228-A TPC) are some of the examples. ' : a '

19.6. | COMPENSATION TO RAPE VICTIM :

Supreme court, whenever it was asked to intervene tried to uphold the human rright's of woman.
For instance Suprei’ne Court suggested a scheme for awarding compensation to rape victim
while punishing the culprit® It suggested the constitution of criminal injuries Compensation
Board, or in alternative asked the courts to award compensation to rape victims, The Supreme
Court also awarded interim compensation to another rape victim of Rs. 1,000 per month during -
the pendency of case.” ' o

19.7. PERSONAL LAWS & DISCRIMINATION OF WOMEN :

The framers of the Coristitution devised certain specific safeguards to make concept of "equality” -
a living reality as they were well aware of the glaring inequality between the sexes in our male
dominated society. These safeguards find explicit expression in the preamble of the Constitation,
the chapters on the Fundamental Rights and Directive Principles of State Policy, Ironically, -
despite the constitutional guarantee of equality before law, divorce, inheritance, property;
ownership, adoption and custody of the child, is still prevalent. A woman cannot claim the
maintenance from her natal family if she is deserted by her husband. Once married, a woman
(Hindu) cannot adopt a child under her own name. She does not have a real guardianship right .
of her child, if over age five, as the father is considered the natural guardian of a legitimate -
child. The Hindu Marriage Act and the Special Marriage Act continue fo treat the husband as
the favoured beneficiary of most forms of statutory protection, These two laws do not give an
iota of legal protection to women whose husbands bring home concubines. In such cases a
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woman is given the right of divorce and the right of maintenance, but not the right of the
partner, Divorce is forced on these women by the law, there is little choice,. There is no remedy )

against husbands who indulge in adulterous-relationships and no remedy against being thrown
out of the home. ' ' :

Under Mitakshara Law no female can be a member of the joint family property. The wife of a -
Hindu cannot be her husband's coparcener. Though entitled to maintenance out of her husband's
property. Similarly a mother cannot be a coparcerier with her sons. Section 23 of the Hindu
Succession Act., debars the female heirs of a Hindu dying intestate, from laying any claim in a -
partition of the dwelling unit left behind by the deceased, unless the male heirs choose to

partition it. This residence gives a right to residence to a deserted, separated and widowed
daughter, but not a divorcee. '

Under Muslim law, the women's position is not better, While monogomy is the rule fora Muslim
wife, the husband is entitled to have four wives at a time. Moreover, while the husband can
dissolve the marriage at will, the wife can only do so with the permission of the husband. Nor
she is entitled to be the guardian of her property or her minor child. Law of inheritance
discriminates against woman in many ways. Even the Christian law was having archiac
principles. Section 10 of the Indian Divorce Act 1869, provides fora male to ask for divorce on
the ground of adultery alone. Strangely, the wife has to prove more than a single ground if she
is to succeed in her case for divorce. If she is able to prove only a single charge like adultery or
cruelty, the court can grant her only judicial separation. This inequality was struck down by the
two High Courts making it inoperative only in those two states while allowing the section to
survive till the supreme Court gets an opportunity to strike it down.

Such discriminatory personal, religious and other laws should be declared invalid underArticle
13 of the Constitution as being inconsistent with Article 14, 15 and 16,

Three Ahmedabad based women organisations, The Ahmedabad women's Action Group, the
Lok Sevak Sangh and the YMCA filed a petition before the Supreme Court to declare certain
provisions of the existing Hindu, Muslim and Christian personal faws as discrimi’natory against
women and therefore unconstitutional. They pleaded that the equality clauses of Article 14 and
15 should be enforced within the ambit of personal laws. "These provisions contained within
all three personal laws make gross distinctions against'vast majority of the females of India
simply because they happen to be females" - the petition pleaded. ;

Following sections and provisions of peréonal laws were challenged as unconstitutional :
Hindu Personal law :

1. Section 6, and explanation to section 30 of the Hindu Succession Act-that grant males .
the sole right to be inheritors of the Hindu United Family.

2. - Section 2(2) that exempts Scheduled Tribes from the purview of the Succession Act.
The customary traditions of many tribal society does not give many rights te women.

3. Section 6 and 9 of the Act that do not.include women Hindu Adoptions and
Maintenance Act do not include women as natural guardians.

4. The inalienable right of a Hindu male to make a will and through_ t_his,'deprive and
disinherit his wife children from property. '

Muslim Personal Laws :
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The right of 2 Muslim male to polygamy.
The right of a Muslim male to unilaterally divorce his wife.

That the Muslim women's (Protection of Rights on) Divorce Act 1986 to be declared
void. |

4, Those section of Muslim personal Law under which 2 Muslim woman is not considered
" a guardian of her minor's property. '

3. Those sections of Muslim Personal Law that dlscnmmate against her rlght to equal
inheritance.

Christian Personal Laws :
Those Sections of Christian divorce and succession laws that discriminate against women.

The State has a duty to bring the equality among men and women in application of civil laws

tike law of marriage, succession and the maintenance etc.

19.8. CONVENTION ON THE ELIMINATION OF ALL FORMS
OF DISCRIMINATION AGAINST WOMEN (CEDAW) :

The Convention on the Elimination of All forms of Discrimination against women
(CEDAW) was adopted by the United Nations General Assémbly on 18th December, 1979.
Later it became an International treaty on 3rd September 1981. More than hundred naticns
signed this treaty and thus, they are bound by the obligation to remove the discrimination
against women. This Convention brought the female half of humanity into the focus of human
rights concerns. In its effort to spell out the means of achigving the much talked objective of .
gender equality, the CEDAW not only established an international standard by which women's
rights can be assessed but also presented an agenda of action to the countries to generate the
enjoyment of those rights to women. CEDAW primarily defines what amounts to
discrimination and what the state should work towards elimination. India ratified CEDAW
on August §, 1993,

Following are the Articles of CEDAW

Definition :-Article 1 of the CEDAW defined the term "discrimination against women"

The term 'discrimination against women' shall mean any distinction, exclusion or restriction
made on the basis of sex, which has the effect or purpose of impairing or nullifying the
recognition, enjoyment or exercise by women, irrespective of their marita) status, on a basis of
equality of men and women, of human rights and fundamental freedoms in the political,
econcmic, social, cultural, civil or any other field.

Articles 2 to 5 lists out various means to be pursued by the state parties to eliminate the
discrimination

Article 2 States parties condemn discrimination against women in all its forms, agree to pursue
by all appropriate means and without delay a policy of eliminating discriminatior: agamst
women, and to this end, undertake:

(a) to embody the principte of equality of men and women in .. constitutions... and to
ensure through law and other appropriate means, the practical realisation of this principle ;

(b} to adopt appropriate leglslatlve and other measures, including sanctions wh<=re
appropriate,prohibiting all discrimination against women ;
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{c) toestablish leg. ! protection of the rights of women.. and to ensure through competent '
national tribunals and other public institutions the effectlve protectlon of women against any
act of dlscnmmatlon '

(d) to refrain from engaging in any act or practice of discrimination agamst women and
to ensure that public authormes and institutions shall act in conformity...;

(e) to take all appropriate measures to eliminate discrimination against women by any
person rganization or enterprise ;

(f} tomodify or abolish existing laws, regulatlons customs and practlces Wthh constitute
discrimination against women ;

(2) to repeal all national penal prov1s1ons which constitute discrimination against women.

Artlcle 3 States Parties shall take in all fields,.. all particular measures, including legislation, to
ensure the full development and advancement of women for the purpose of guaranteeing them

the exercise and enjoyment of human rights and fundamenial freedoms on a basis of equality
with men.

Article 4: Adoption by States Parties of temporary special measures aimed at accelerating de
facto equality between men and women shall not be considered discrimination as defined in the
present convention, but shall in no way entail as a consequence the maintenance of uriequal or
separate standards...

Article 3: States Parties shall take all appropriate

Measures: to modify the social and cultural patterns of conduct of men and women with a view
to achieving the elimination of prejudices and customary and all other practices.. based on the
idea of the inferiority or the superiority of either of the sexes or on stereotyped roles for men
and women which discriminate ;

to ensure that family education includes of maternity as a social function, and common }
responsibility of both parents. '

Article 6 asks the member states to supress all forms of traffic in women and exp]ouauon of
prostitution in women.

Article 7 deals with the political and public life of women on equal terms with men the 11ght
- (a) tovote.. and be eligible for election to all publicly elected bodies

(b) to participate in the formulation of government policy and its implementation, and to
hold public office and perform all public functions at all levels of government.

(c) toparticipate in non-governmental orgamsatlons and associations concerned w1th the
‘public and political life of the country.

Article 8 Suggested states to ensurerto women... the opportunity to represent their Government
at the international level and to participate in the work of international organisations.

Article 9 deals with equal rights.. to act, ire, change or retain nationality ... and with respect to
- the nationality of their children. '

Article 10 asked States to undertake.. to eliminate discrimination against women... in the field _
of education.. and to ensure... : '

{a) the same conditions for career and vocational gnidance, for access to studies...; this
equality shall be ensured in pre-school, general, technical, professional and h1gher techmcal
education..; )
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(b) access to the same curricula...;

(¢) the elimination of any stereotyped concepts of the roles of men and women at all
levels and o all forms of education...;

(d} the same opportunities to benefit from scholarships and other study grants ;
(¢) the same opportunities for access to programmes of continuing education..;
(f) the re‘duction of female drop-out rates..;

{g) the same opportumtxes to participate actively in sports and physwal education ;
educatlonal information ;

(h) access to specific educational information to help to ensure the health and well- bemg
of families... ' '

Article 11 askecl states to try _

1. To climinate discrimination against women in the l’le_ld of employment.... and to ensure...
(a) the right to work as an inalienable right of all human being.sh; |
(b) the right to the same employmenl opportunities...;

(c) the right to free choice of profession and employment the right to promonon Job
security and all beneflts and condmons of service.. b

(d} the nght to equal remuneration.. as well as equallty of treatment in'the evaluahon of
the quality of work; :

(e) the right to social security, particularly cases of retirement, unemployment sickness,
~ invalidity and old age and other i incapacity to work, as well as the right to paid leave ;

(f) the right to protection of health and safety in working conditions 1nclud1ng the
safeguarding of the function of reproduction.

2. Inorderto prevent d1scr1mmat1_on against women on the grounds of mairiage or maternity
and to ensure their effective right to work...

(a) to prohibit... dismissal on the grounds of pregnancy or of maternity leave..,

(b) to introduce matemity leave with pay or with cornparable social beneflts withount loss
of former employment, seniority or social allowances

(c) toencourage the provision of the necessary SuppOIﬁng social services to enable parents
10 combine family obligations with work responsibilities, ... in particular through promotmg the
establishment and developmeént of a network of child care facilities ;

- (d) to provide spec1al protectlon to women durin g pregnancy mn types of work proved to
be harmful to them...

Article 12 deals with required efforts to
L. . eliminate discrimination against women in the field of health care..

‘2. toensure {0 women appropriate services in connection w1th pregnancy, confmement and
post- natal period.... : '

Article 13 deals with efforts...to eliminate discrimination against women in other areas of
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economic and social life,....and in partiéulér
(a). the right to familly benefits ; -
(b) the right to bank loans,....

(c) the right to participation in recreational activities, sports and all aspects of cultural
life. ' : ' '

Article 14 suggest that states

1. .. shall take into account the particular problems faced by rural women and the significant
roles which rural women play in the economic survival of their families including their work in

the non-monetised sectors of the economy..., :

2. ... eliminate discrimination against women in rural areas ... and ensure to-such women the
right. o ' '

(a). to participate in... development plan_nihg....; :
(b) to have access to adequate health'-(_;are. fami_lies....';
{c) to benefit directly from social security p;ogrammps ;

(d) to obtain all types of traintng and education.... and benefit of all commuuity and
extensionservices in order to increase their technical proficiency ; '

(e) to organise self-help groups and cooperatives...;
(f} to participate in all comnmnity activitir_es N

() to have access to agricultural credit and loans,'-marketing facilities, appropriate

technology,and equal treatment in land agrarian reform as well as in land resettlement schemes:

(b) to enjoy adequate living conditions, particularly in relation to housing, sanitation,
electricity and water supply, transpott and communications. ' ' :

Atticle 15 says:
1. States parties shall accord to worgen equally with men before the law,

2. .. to women, in civil matters, a legal'capacity'identical to that of men and the same
opportunities to exercise that c_apaciiy. In particular they shall give women equal rights to
conclude contracts and to administer property and shall'treat_them equally in all stages of
procedure in courts and tribunals. '

3. ..agree that all contracts.. restricting the legal capacity of workien shall be deemed null and
void.. . ' ' C :

Artic_le 16 deals with personal laws. It advised states to '.undertake

... toeliminate discrimination against women in all matters relating to marriage and family
relations.... and to ensure.... . ' ’

{a) the same right to enter into marriage";

(b) the same right to freely choose a spouse and to enter into marriage only with their free
and full consent ; S " ' '

(¢) the same rights and responsibilities during marriage and at its dissolution ;
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(d) the same rights and responsibilities as parents...

(e) the same right to dec1de freely and responsibly on the number and Spdcmg of
their children...

() the same right and responmbilities with regard to guard1ansh1p warship, trusteeship
and adoption of children...

(g) the same personal right as husband and wife, including the right te.ch'oese a family
name, a profession and an occupation ; '

(h) the same rights for both spouses.in respect of the ownership, acquisitlon Lof property 3

2. The betrothal and the marriage of a child shalt have no legal effect and all necessary
action, including legislation, shall be taken to specify a minimum age for marriage, and to
make the registration of inarriages in an official registry compulsory.

Article 17 deals with various committees and process'of implementation.

19.9 SUMMARY : | ‘

Right to eqiality is fundamental of all fundamental rights that woman can claim. Diserimination
. based on caste, gender and religion is prohibited by the constitution.

Atrticle 14 envisages equality before the law and equal protection of the law Article 15(])
provides a ‘sheild against discrimination. 15(3) provides positive protective cover for special
treatment for women. Article 16 prohibits discrimination on the ground of sex alone. Hence
protective discrimination favouring women is permitted while discrimination against women
is prohibited.

It not reservation, the preference to women candidates can be given as per theA.P. Government
Subordinate Service Rule 22 A(2). This was upheld in Govt. of A.P. vs PB. Vijayakumar (AIR
1995 SC 1648) case. The state can provide feservation for women in various fields. The 73rd
and 74th Amendments to the Indian Constitutior during 1992 provided for reservation of seats
to the women in elections to panchayat and Municipal bodies. There is a proposal to provide 33

© percent reservatlon for women in legislative bodies, which is yet to take a shdpe of Bill in
Parliament. : '

Article 39 (a) directs the state to aim its policy towards securing that the citizen - men and
women, equally have the right to an adequate livelihood. Article 39(d) directs the state to secure
equal pay for equal work for both men and womien. Article 44 directs the state to make all
efforts to introduce uniform Civil Code in our country, which is a direction towards achieving
the gender justice.

Serval Criminal law provisions deal with the protective discrimination in favour of women
which were upheld as valid by the Supreme Court. Section 497 IPC which punishes the male
“counter part only for the offence of adultery and exempts woman was held to be valid. There
are special provisions in criminal law regarding dowry deaths, out-raging the modesty of woman,
custodial rape, insulting modesty of the women etc. Supreme Court recently provided for award
of compensatlon to the victim of rape at the interim stage of trial.

However, there is discrimination against women in the personal taws of Hindus, Muslim and
Christians, which has to be set right.




As the Indian State is one of the signitory to the Convention on the E'liml'natlon of All Fdrms of
Discrimination Against women (CEDAW) it has an obligation to fulfill that international

commitment to remove the mequahtles The CEDAW enumerated in 1t~% Articles the meaning,
and methods to eliminate the discrimination.

19.10 RECOMMENDED BOOKS :

1. Law Relating to offences against women, VK. Dewan.

2. Women and The Law, G.B. Reddy.

+

19.11. MODEL EXAMINATION QUESTION’S“‘&_

I. Answer the following questionsin 30 lines each o/ {sgw '

1. Critically examine the status of women under Indian C‘anstltutlcm ?

2. Do you agree that there is a need to pr0v1de reservatlons for women ?
3. "Women in every religion are discriminated”- Do you agree 7 ;-
4

What are the methods the CEDAW suggested to eliminate the dlscrlmmatlon against
women ?

I1. Answer the followmg questmns in 15 lmes aeach
1. Can Hindu woman alone adopt a child ?
2. Can a Muslm woman be the guardina of her property or her minor child ?

3. How many wivesa a Muslim man can have under the personalk law. And what is the rule
' for women regarding marriage ?

4. What is the new wrong recently created by Supreme Court.?

5. When the convertion on the examination of discrimination was held ?
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- 20.0. OBJECTIVES :

After going through this unit, you will be able to

*  Know the problem of workm g women at their. work places and the response of theApex
Court to it ;

know how the judicial activism helped the women to get a new safe guard from the
sex based dlscrlmmatory behaviour which offend their dignity and obstruct their
right to work. :

20.1. INTRODUCTION :

Equal status and statistical equality may be impossible to achieve, inspite of number of special
provisions in the Constitution, Criminal Law and Procedural Law. But weak constitution-of
women's physique shall not become the cause for heaping on insults or obscene remarks whicl
may even amount to offences of outraging the modesty of the women or any other crime
prescribed under Indian Penal Code. Though these offences can be classified under the offences
dgainst the body, because of their nature of assaulting women, they infringe the equality rights
and right to live with dignity under Article 21 which is equally available for women based on,

" again, the equality principle. It is under this right to life, the Supreme Court recently Jaid down
certain guidelines for the employers of public and private sector firms to safeguard the dignity
of women at working places.® It defined what a sexual harassment was and detajled the methods -
of dealing with the harassment. In a historic judgement delivered by Chief Justice of Supremé
Court J.S. Verma on behalf of two Judges of Supreme Court on August 13, 1997,. it directed
provision of appropriate penalties against sexual harassment of employed women. The
Court was correct when it said that the present civil and criminal laws in India did not

| adequately provide for specific protection of the fairer sex, which needed the Judiciary to




kind of a behaviour forces'a person to resign her job.

bridge the gap. -

20.2. 'SEXUAL HARASSMENT' IN ENGLAND :
Seﬁma_l harassment is a kind of sexual discrimination if employment. According to Selwyn! "to
subject a person to unpleasant treatment of a sexual nature can amount to treating a person less.

-favourably on grounds of sex and may amount to a detriment. It is an unwanted and uncalled

for attention paid to someone2. It'c_an happen to either men or women at any place. But women
are generally subject to this kind of behaviour at work place. The motive behind this kind of
harassment may be to discourage women from working in the institution and to keep other

females away from that job or it can be sadism. __

This harassment may come in the form of comments on'the way 2 woman dresses up and

‘comments on her looks. It may come as some unwelcome sexual advances.

This king of a behaviour can be ignored as long as it is in its ritldest form,-and its impact is only
displeasing and a nuisance to the person who is suffering it. One cannot ignore it when it passes
beyond a certain level. It can lead to severe emotional and mental problems. Many a time this

For the first time the courts in Ehglarid recognised the seriousness of this kind of d-bcha\{ioun
One Mrs. Porcelli took this matter to the court.5. She was-a school laboratory technician at'a .-
school. She complained that her two male colleagues (Who were also technicians in the

- laboratory) were sexually haraSsing her a part of a campaign to make her leave the job. They |

used to brush against her deliberately and make suggestive remarks of a sexual nature.As she
could not bear the harassment, she wanted to apply for a transfer to another school. She
complained of unlawful discrimination, The court held that she had been subjected to treatment

~of a'sexual nature to which a man would.not have been vulnerable. The court h#;ld that this

amounted to unlawful discrimination.

While deciding these caS_es, there must be an assessment of the injury to the -we_rhan‘s feelings.
The assessment must be with reference to what an ordinary reasonable woman employee would

assess the impact of the behaviour on this particular woman 3.

feel and it should also bé examined with reference to the partiéu_lar- individual. Ong has to

An assumption that women do _not"'wan't. A career as a ptetext to deny her of a job is also a type
of sexual harassment!. : : '

The Trade Union Coﬁ_greés g_a'v"e a comprehensive statement as to what' rc'onstitutes sexual
harassment which is as follows:-- o S ' '

"repeated and unwanted vérbal or sexual advances, sexually explicit

~derogatory statements made by someone in the work place which are offensive to

the worker involved, which cause the worker to feel threatened, humiliated

- patronised or harassed or _w'hich interfere with the _Wojrker's job perfermance,
undermine job security or create a threatening or intimidatin g work environment®, - .
The woman who is sexually being harassed at work is afraid of making a complaint for many
reasons. The harasser.may be her boss or supervisor or a powerful Trade Unjon leader. Giving

a complaint against these people may adversely affect her chances of promotion or may cost
her the job itself. el ' T
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- InIndia many women suffer from sexual harassment but they arenotina posmon to complam :
- and they suffer in silence. As such we do not have any Iegal remedy for this kind of a sexual
discrimination. However, of late a few women are slowly coming out of the shell, and expressmg-
, L their displeasure. Recently one female T.V. employee, complained against- her superior for
~ making sexual advances and the matter is in the court pow. i

The Westerners suggest some measures that are to be taken in case of sexual harassmcnt The
first step to be taken is that all incidents of harassment should be put in writing as soon as they
happen. Before she takes it to the notice of the appropriate authority, she should ask the harasser
politely to stop his behaviour. If this does not materialise, all the inciderits (in the written form)
- should be reported with sufficient evidence. '

The enforcement authority in these matters are the representatives from management, trade
unions, personnel department, equal opportunities working parties or the harasser's immediate
manager/superior. As soon as the complaint is lodged, the employer should take apprc:pnate

_action against the harasser. If the employer fails to do so, the woman can file a case against the

harasser and his employer. For these grievances the guidelines which Iald down in equal
_ .opportumtJes can be followed. '

20.3. A LANDMARK JUDGEMENT :

- Apublic interest petition was filed by’Visak’ha and other sociaily active voluﬁtary 01g'anisations _
who were agitated by an incident of gangrape of a social worker in a village in Rajasthan. The’

Supreme Court took the opportunity to provide safeguards by an alternative mechanism in the

absence of legislative measures. Article 32 confers "the right to move the Supreme Court by
* appropriate proceedings for enforcement of the rights". The petitioners wanted the realisation
4 of "gender equality" and the directions to prévent sexual harassment of working women in all
~ work places. If Article 14 deals with equality before law, Article 19 relates to "pcrsonal freedom
including right to practice any profession, occupation, trade or business. Article 21 deals with - -
"right to life" which means life with dignity. Each incident of sexual harassment at a work
place results in vblation of fundamental right of "gender equality” and rightto life and liberty
besides right under Article 15 of the constitution which deals with prohibition of discrimination -
on grounds ‘of religion, race, caste, sex, place of birth or any of them, the Supreme Court
pointed. Article 19(1) (g) providing right to practise any profession eic., was also violated.
While issueing a writ of "mandamus" the Supreme Court said "if it is to be effective, needs to
 be accompanied by directions for prevention, as the violation of fundamental rights of thiskind
is a recurring phenomenon". The Chief Justice said the incident of gang rape revealed the
hazards to which the working woman may be exposed, and the depravity to which sexual
-harassment can degenerate. It revealed the urgency for safeguards by an alternative mechanism. .
The primary responsibility for ensuring such safety and dignity through suitable legislation and -
 the creation of mechanism for its cnforcement is of the legislature and executive, the Supreme -
Court said.

Constltutlonal Basm :

The Supreme. Court rehed on Artlcie 42, 51, 51-A, and 253 of the Cunsututlon in 1ssumg-_
fegally binding guidelines and norms for ensuring "safe" working en\nronment for women
workers and necessary reddressal mechanism. Article 42 deals with provision ¢ of just and humane
conditions for work and maternity relief by the State, Article 51 says that it shall be the duty of
evcry citizen to promote harmony and spirit to common brotherhood amongst all the people in .'
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India transcendmg rellgious linguistic and reglonal or seetlonal dlversmes and to renounce -
practices derogatory to the dignity of women. Article 253 deals with legislation for giving
effect to international agreements. Supreme. Court said '_'In the absence of domestic laws

occupying the field, the contents_"of international conventions and norms are signiﬁeant forthe .
‘purpose of titerpretation of the guarantee of gender equality, right to work with human dignity

in Articles 14, 15,19(1) (g) and 21 and the safegnards against sexual harassment therein".

20.4. BEIJING CONFERENCE ON WOMEN :

At the Fourth World Conference on women in Beijing, the Government of India had also
made an official commitment, inter alia. To formulate and operationalise a national policy -
on women which would continnously guide and inform action at every level and in every
sector to set up a commission for women's right to act as-a public defender of women's
human rights ; to institutionalise a national lével mechanism to minitor the implementation -
of the platform for action. This commitment of our country was rightly interpreted by the .
Supreme Court as the intention of the State to formulate the guidelines to safeguard the
dignity of working women: T

20.5. SEXUAL HARASSMENT : DEFINIT ION IN SUPREME
COURT :

The Supreme Court defined and explained the "sexual harassment”. "Sexual Harassment
includes such unwelcome behaviour (whether directly or by implication) as (a) physical contact
or advance (b} demand or reque%t for sexual favours ; (¢) 'seXually coloured remarks ; (d)

showing pomography (e) any other unwelcome physu:al verbal or non-verbal conduct of
sexual nature.” - :

20.6.1 Guidelines :

Following are the guidelines and norms issued by the Coirt.

It shall be the duty of the employer or other responmble person in wotk places or other institutions
to prevent or deter the commission of acts of sexual harassment-and to provide the procedures
for the resolution, settlement or prosecutlon of acts of sexual harassment by takmg all steps

- required.

Where any of the acts of sexual harassment is committed in circumstances where under the
victim has a reasonable apprehension that, in relation to the victim's employment or work,
whether she is in Government, public or private enterprise, such conduct can be humiliating
and may constitute a health and safety problem, it constitutes an act of sexual harassment. An
act would be considered discriminatory, for instance, when the woman has reasonable grounds

- to believe that her objection to such advances would put her at a disadvantage in connection

with her employment or work 1nc1ud1ng recruitment or promotion or when it creates a hostile

work environment or she has sufficient reason to believe that adverse consequer.ce mloht follow v .

if she raises any objection to such advances

_ All employers or persons in charge of wor_k p]ace, "whether in the public or private sector,

should take appropriate steps to prevent sexual harassment. Without prejudice to the generality
of this obligation, they shou'ld take the following steps : (a) Express prohibition of sexual
harassment as defined above at the work place should be notified, published and circulated in -
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appropriate ways ; (b) The rules/regulations of Government and public sector bodies relating to
conduct and discipline should include riles/regulations prohibiting sexual harassment and
provide for appropriate penalties in such rules against the offender ; (c) As regards private
employers, steps should be taken to include the aforesaid prohibitions in the standing orders
under the Industrial Employment (Standin g Orders) Act, 1946; (d) Appropriate work conditions
should be provided in respect of work, leisure, health and hygiene to further ensure that there is
no hostile environment towards women at work places and no woman employee should have
reasonable grounds to belicve that she is disadvantaged in connection with her employment.

Where such conduct amounts to a specific offence under the Indian Penal Code or und;c‘:i; \any
other law, the employer shall initiate appropriate action in accordance with law by'makihg a
complaint with the appropriate authority. In particular it should ensure that victims or witness
are not victimised or discri minated against while dealing with complaints of sexual harassment.
The victims of sexual harassment should have the option to seek their own transfer Qf that of
the perpetrator.- ' - - o

Where such conduct amounts misconduct in employment as defined by the 'relt_zvant' service
rules, appropriate disciplinary action should be initiated by the employer in accordangce with
those rules. ' : :

Whether or not such conduct constitutes an offence under law or a breach of the service rulgs,
an appropriate complaint mechanism should be created in the employer's oiganisation for redress
of the complaint made by the victin. Such complaint mechanism shonid ensure time-bound
treatment of complaints. The C'ompla-int mechanism should be adequate to provide, where
necessary, a complaints Committee, a special counsellor or other support service, including the
maintenance of confidentiality, . :

rd

Thé committee should be headed by a woman and not less than half of its members should be -

women. Further to prevent the possibility of any undue pressure or influence from senior levels
such a committee should involve a third party either an NGO or another body which is familiar
with the issue of sexual harassment. '

The complaints committee must make an armual report to the Government department concerned
of the complaints and action taken by it. : '

The Employer and person in charge will also report on the compliance with the aforesaid
guidelines including the reports of the complaints committee to the Government
Department.

Erployees should be allowed io raise issues of sexual harassment at workers' meetings and in
- other appropriate fornm and they should be affirmatively discussed in employer-employee
meetings. '

- This Supreme Court Judgement remiuds the duty of the legislature and executive to mike
suitable law incorporating the above guidelines to provide safe working conditions for women,
Later the National commission of women made guidelines on the lines of the supreme courl
judgement.

Growing awareness among women in general and employees in particular should help them
to live in dignity and honour with the right help from judiciary. The law made in statute
books and laid down in Judic:_iai decisions, remain dry, if not translated into.a reality by
vigilant women,
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In a recent landmark Judgement, Supreme Court created a new law and pfinéiple of liability

to provide a protective cover to working women froin the sexual harassment of the men

around them. It provided some guidelines to check this kind of offending behaviour which

* may not fall under any category of the offence under general criminal law. The Government

of India made an official commitment at Beijing world Conference on women to formulate

a national policy on women to set up a Commission for women's rights to protect her’
rights. ' :

The equality of law and equal protection of law for women is still a distant dream, unless the
personal laws are amended and new protective cover is provided for women in all fronts allowing
her to lead a dignified life on par with men. " S '

20.6 REFERENCES :

N.M. Selwyn 'Law of Employment' Seventh Ed. Butterworths.

1

2. Equal opportunities’' by Helen Collius Back well at p. 256
3. Snow ball vs. Gardner Merchant Lid. (1987) ICR 719
4

It is the opi‘n'ion of Anne E. Morris and 'Suss.m M. Nott "working women and the _LaW"
published by Rouldge/Sweet and Maxwell, London & New York.: ' '

5. Strathclyde Regional council vs. Porcelli (1986) ICR 564.

20.7 RECOMMENDED BOOKS. :

The Judgement of the Supreme Court reported in” 1997 (3) crimes 188 SC.

20.8. MODEL EXAMINATION QUESTIONS :

1. Answer the fol[owing. questions in 30 lines each.

1. Define Sexual Harassment. When it was made an offence ?

2. What are the remedies prescribed by the Supreme court for the offence of Sexual
Harassment ? o . . .

3. What are the guidelines to prevent the prime of sexual harassment. -
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Dr.B.R.Ambedkar Open University
Faculty of Social Sciences
P.G.Diploma in Women’s Studies
Course — IV Women’s: Rights and Law

Assignment-1 ' C
Part - A _
Max marks; 15
Min marks:6

I.Answer any one question in about 30 lines

1} Discuss the various laws relating to family and marriage.
2)Discuss the Acts relating to wages.

Part - B
11. Answer any one question in about 15 lines

1) Provisions of Indian Penal code relating to women,
2) Pristonrights of women,

Assignement - 11

Part - A
' Max mnarks:15
_ Min marks.6
I.Answer any one question in about 30 lines Ny

I)Discuss the recent changes in Dowry Prohibition Act.

2)What is meant by ellmmatlon of all types of discrimination against
Women

Part -B
II. Answer any one question in about 15 lines

1) Sati
2) Child marriage restraint act. -




DrBR. Ambedkar Open Umversﬂy
~ Faculty of Social Sciences
P.G Diploma in Women’s Studies

Course -II Women’s Rights and law

MODEL EXAMINATION QUESTIONS

Time: 3 Hours

I

Max Marks:70
Min Marks:28

Section ~ A: 40 Marks (4x10=40)

Answer any four of the following questions in about 30 lines each.

1.

Discuss the specific in-the provisions inthe constitution of India

2. Explain the grounds for divorce that are common in Hindus, Parsees, and

8 =1 oy

8
5.
1

the special marrlage acts.

Discuss the various provisions under the enactment’s for the welfare of
labour.

Discuss the constitutional prov1510ns that regulate the Law of
employment.

Discuss the reasons for protectlve d1scr1mmat10n

Discuss the recent changes in rape law.

Write a brief essay about National Commission for Women.
Discuss about the Medical Termination of Pregnancy Act.

.Section — B 40 Marks (6x5 =30)

Answer any five of the foi_loWing in about 15 lines each.

1. Meaning of surrogacy.

Cadaver transplantation

1
2
3. TFunctions of regulations of genettc chmcs
4,
5
6
7

Abatement of Sati

. Amendments made in 1984 to the Dowry Pr0h1b1t10n Act. 1961
. Distinguish between kidnapping and abduction

. Working conditions of Child Labour in factories.

. Maternity benefits '

Parsee Women’s property rights.

0. Maintenance aﬁer d!VOI‘CG among Mushms




Dr .B. R. AMBEDKAR OPEN UNIVERSITY
FACULTY OF SOCIAL SCIENCES
Department of Socielogy

P G Dlploma in Women’s Studles

SYLLABUS

Course IV: Women p Rz,qhts and Law

BLOCK & UNIT

BLOCK -1 : WOMEN AND CONSTITUTION

Unit -1.

Constltutlonal provisions for women

BLOCK -I1: WOMEN AND PERSONAL LAW

Unit 2
Unit 3

Laws relating to family and marriage
Women’s property rights

BLOCK-III LAWS RELATING TO WORK AND WA GES

Unit -4
Unit 5
Unit 6

BLOCK-IV : WOEMN AND CRIMINAL LAW

Ut 7
Uit 8
Unit 9

- Law .of Employment and the Constituticn

Labour Law Under Different Enactments

Special Provisions for Women

Indian’ Penal Code: Offences Relating to Women *
Indian Penal Code: Rape and Other Offences
Provisions under the Criminal Procedure Code
Relating to Women

BLOCK-V RECENT CHANGES IN LAW

Unit 10
Unit 11
Unit 12
Umst 13
Umt 14
Unit 15
Unit 16
Unit 17

. Dowry Prohibition Act

Prevention of Immoral Trappic Act (PITA)

Child Marriage Restramt Act

Sati

Prohibition of Prenatal sex Determination

Medical Termination of Pregnancy Act 1971
Transplantation of Human Organs Act
Common Civil code

- BLOCK - VI WOMEN’S RIGHTS AND HUMAN RIGHT S

Unit 18
- Unit 19
Uit 20

: Surrogate Motherhood : %
: Elimination of-all types of D1scr1m1nat10n agamst Women

- Sexual Harrassment A New Crime










