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1.0. OBJECTIVES
sianding the status of women in the Indian context.

The scheme of this nit is vital for ug
The scheme in sought to high light an t the following objectives :

After going through this you will be able -

¢ understand the basic nature of the Constitution and it's 1mp0rtzmce in protecting the
status of the subjects

¢  explain the goals and values of the Constitution especmily in the context of it's historical
evolution, '

4  to appraise the Constitutional scheme of the Fundamental Rights and Directive Principles
which are sought to achieve welfare of the subjects including women. '

¢ To study the various provisions specifically men for women'’s protection.

¢ To evaluate the adequacy of Constitutional scheme in protecting the women's rights.

1.1. INTRODUCTION:

' The democratic siatus and working of any polity is often e;;(pi:cted to be based upon the
Constitutional frame work. Constitutions are not merely the documents providing the rules
and regulations according to which the State is governed. It contains the provisions covering
the relationship between state and ‘it's subjects. State secures to all it's subjects certain
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constitutional guarantees in the nature of rights which is reciprocated by the Constitutional
obligations of the state. These guarantees or rights through instruments had their history way
back from the Magna Carta of 1215; Bill of Rights, 1689 in England; Bill of rights inAmerican
Constitution, 1861 & Declaration of Rights of men and citizens 1789 in the French Constitution.
All the constitutions that were adopted especially after YT World War have invariably assured to
their citizens the basic rights of Equality, Liberty and Freedom. Equality in part;culal is
conbldered as a favourablc provision for women striking against gender discrimination.

1.2. IMPORTANCE OF THE CONSTITUTION IN GENERAL :

Constitutional Law is a fundamental law of the country. All the enactments, orders, riles,

regulations, notifications or erdinances work within the purview of the Constitution and if they

go beyond the provisions of Constitution they are void and not enforceable. From'the President

of the country to the ordinary citizen all are subject to the Constitution and have to conduct
- themselves in accordance with it. Thus, it is considered to be paramount Law of the country.

1.3. EVOLUTION OF THE INDIAN CONSTITUTION :

At the dawn of Independence the Indian leaders faced tWo main problems

1) " Discrimination based upon social hier%}f caste system.

11) Discrimination based upon sex.

It may be noted that the long drawn freed@ggle brought about awakening among Indian
Womanhood. Gandhiji's call for non yiglent P¥flicipation of women in freedom struggle worked
miracles towards awakening of wom%d their emancipation. It may be said that the period
of freedom struggle can be ¢ eredbas dawn for women's movement, wherein they ¢ould
come out of their kitchen kin , unite and voice their grievances. The Nehru committee
Report of 1928 and con decldrations of 1931 and 1933 distinctly demanded (::quality The
Government of India Acl <@: provided rights te Franchise and civil services under the crown
for women also. Gandhi exhorted, "I am uncompromising in the matter of women's rights, In
my opinion, she should labour under no legal liability, not suffered by man. I shou]d treat the
daughters and sons on a footing of perfect equality”.

As a result of Cabinet Mission Plan, the Constituent Assembly to draft the Constitution was
convened in 1946. This became a sovercign body after the enactment of the Indian Independence
Act, 1947, Out of nearly 341 members in the Assembly there were only about 11 female
members and their contribution was little. After due deliberations of two years, eleven months
and eighteen days the Indian Constitution was adopted and enacted on 26 Novembes, 1949 and
came into toce on 26 January, 1950.

The Indian Constitution thus adopted is a fundamental social document designed to achieve
planned social change. Political participation, right to elect and right to be elected is guaranteed
irrespective of Sex, creed, race or caste. The achievement of social and economic revolutions
was planned through Part IIf Fundamental Rights and Part IV Directive Principles of State
Policy which are considered to be core and conscience of the Constitution. It may.be noted that
at the time of adoption of Constitution, India tnherited two primary social evils namely,
discrimination based upon caste and sex. The Conslitutional makers sought to remove these
injustices through various provisions of the Constitution.




1.4. GOALS AND VALUES OF THE INDIAN CONSTITUTION :

The Goals and values of the Indian Constitution are highlighted or succinctly crystallsed in the
-Preamble of the Indian Constitution, Preambie states :

"We the people of India, having solemnly resolved to Constitute India into al Sovereign, Socialist,
Secular, Democratic Republic and to secure to all it's Citizens, |

Justice - Social, Economic and Political

Liberty . df thought, expression, belief faith and worship

Equality - of status and of opportunity.and to promote amsang them all

Fraternity - Assurmg dignity of the individual and the umty and integrity
of the Nation.

Social Justice, Economic Justice and Political Justice, the prime goals'of the Constitution,
requires whatever that is due, Equality, yet another goal of the Constitution, an aspect of
justice is expected to be achieved with reference to-the status and of opportunity. Liberty of
thought, expression, belief and worship is considered valuable in realisation of full potentialities,

both physical and inteliectual.

Above all these, it is sought to 1nculcate fraternity assuring th@t}' to the ndividual. These
aspirations squarely aim among other things emanc1pmd itiement of women.

1.5. SPECIFIC CONSTITUTIONAL PROVISIONS : '
The goals, values and aspirations of the CEﬁstit on are sought to be realised through the-

provisions of Part Il and Part IV of the jon,

1.5.1. Fundamental Righ o |
Part III of the Constitution confersNg#ndamental Rights which are enforceable. These

Fundamental Rights afford protection against state action in general excep( some of the rights
conferred under Article 15(2) and Article 1'}' :

1. Right to Equality : | _

Equahty, Liberty and Fraternity were the watch words of French Revolutlon There is hardly
any Constitution in the world which does not contain provision relating to.:equahty. Even on an
international plane this is a guaranteed Right under Art. 7 of the Universal Declaration of
‘Human Rights 1 and Article 20 of the Covenant on Civil and Political Rights. It proceeds on
the premise that all human beings are created equal and discrimination is negation of equality.

" Tt was rightly observed by Dr. Ambedkar that if Fundamental Rights were to be real, the menace
of discrimination haq to be guarded against.

Inequahtles arise if a person or a body of persons are in a position to dominate other(s) by
virtue of their property, power or social standing. These inequalities - may be natural and
inherent, Fore.g. difference in height, intelligence, etc., Again there may be certain inequalities
arising out of social policies and relations. For instance, teacher and 'student, master and servant,
and the like. People tolerate and accept these inequalities in the interest of the society. However,
people start questioning if inequalities arise, due to unreasonable and irrational policies and
relationships, for e.g., inequalities arising out of caste, hierarchy, undue economic domination
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and gender discrimination. 'Hence, any Constitution in the world will try to remove such
imbalances by making equality as a value to be persuaded. In such circumstances, State will
adopt various strategies to overcome the inequalities. Equality does not mean extendingall the
Acts of measures of the State equally to all the people. In fact, Anthony Lester observed that
genuine equality requires the levelling process, i.e., upliftment of the disadvantaged, depressed
and oppressed classes of the society on par with the advantaged and advanced classcs.

The provisions relating to equality mentioned from Article 14 to Article 18 have been made
Keeping in view the above requirement. Article 14 embodies the principle of Equality before
Law and Equal Protection before Law to all people . Article 15 prolnbits discrimination based
upon sex etc. Article 16 assures equal opportunity for all and Article 18 abolishes titles other
than military and academic.

Article 14 declares that " the State shall not delay to any person Equality before Law or Equal
Protection of the laws within the territory of India”. This principle, in generat, prohibits
discrimination, including gender discrimination. However, it is important to note that cquality
enshrined in this Article, as noted earlier, is not absolute equality, but it permits reasonable
classification based upon intelligible differentia and rational relation to the object sought to be
achieved under any act. Thus, a law may be constitutional even if it relates to a single person
and " if that person is situated in peculiar circumstance and can be rcasonably classified.
Classification can also be made on the basis, of geo phical distinction, historical factors
occupations and the like, A new dimension has b en in recent times to Article 4 by
providing that Article 14 strikes at arbitraring@™wd ensures fairness’. The wisdom developed
vnder this Article variedly helped women to &

me arbitary and discriminatory treatment.

Fore.g, Air India/Indian Airlines Regul@sigps which say that an air hostess should retire from
service attaining the age of 35 years or¥fpon getting married within four years of joining
service or on getting the first p , which cver is earlier, was struck down as arbitrary.

Similarly, the court invalidated a e under the Indian Foreign Service Rules which requiréd
that a women member in% should obtain permission from the Government in writing
before solemnisation of marthee and that no married women shall be entitled as of a right to
be appointed to the Service. It was observed that such a regulation was a hangover of male
domination over the female sex.

It ﬁaay also be noted that the Principle of Equal Pay for Equal Work comes under this Article
and unequal pay among men and women for the same work violates Article 14. Discrimination
arises where men and women, doing the same or similar kind of work are paid differently.

Another important provision towards the entitlement of Equality isArticle 15. This Articie
provides that "the State shall not discriminate against any citizen on the grounds of only race,
caste, religion, sex, or any of them. However, Artcle 15(3) provides that 'nothing in this Article
shall prevent the State from making any special provision for women and children'.

The word 'discrimination’ means 'to make adverse distinctions of Article 15(1) prohibits,
interalia, the adverse distinction based on the ground of sex whereasArt. [5(3) permits special
provision in favour of women. The combined effect of Art. 15(1) and 15(3) is that the State can
discriminate in favour of women against men but cannot discriminate in favour of men against
women. These provisions give scope to the State to ameliorate the disabilities which are peculiar
to women.

Thus, 1t would not be violative of Art. 15 if educational institutions are established by the State
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exclusively for womg:h and seats reserved for women exclusively in any educational institution
does not violate Art. 15(1)4. It may also be noted that even with reference to awarding
punishments for committing crime , women may be exempted. For e.g., in case of adultery,
only the male is punishable under Sec. 497 of Indian Penal Code and not the women and this
has been upheld by courts, 5% 5.

Similarly, a provision under Criminal Procedure Code which provides for maintcnance in
favour of women and children only under certain circumstances, is considered by virtue of
Art.icle 15(3).7

It may be noted, However, that if the discrimination is not merely on the grounds of sex, but
based on other aspects it may not be obnoxious toArticle 15. For instance, admitting women
- students in the women's educational institution and boys in the boy's educational institution is
not on sexval grounds but due to the scheme of having separate schools for boys and girls.:

Again Article 16 guarantees to all citizens, irrespective of religion, race, caste, sex, descent,
place of birth or residence, Equality of Opportunity in the matters of public employment or
appombment under the State. Equality of Opportunity in matters of public employment is not
confined merely to the initial recruitment , but it extends to all benefits accrued during and
after employment like salary, increments, leave, super annuities, gratuity benefits, etc., However,
this Article guarantees only opportunity for employment. Sgecia eservations or provisions

for women in employment are not obnoxious to Art. 16,

As noted earlier, arbitrary rules, in working conditiond @ t women, can also be held void
under Article 16 besides Article 14 as in NageshyMeerZ#nd Muthamma cases.® Similarly,
disallowing women apprentice trainees to write al examinations, on the grounds of
working hours of women under Sec. 66 of
denial of opportunity is based upon sex an

orie®Act, was considered unwarranted as the

ence, violative of Art 16(1}10. Further a rule

reguiring unmarried women to give ir position after marriage was stated to be violative

of Art. 16. "The justification put forwa thc company in this case was that there was a need
to work in teams, with regular attendance and that there is greater absenteeism among married

women. But the Supreme Court held that there was no evidence that married women absented

themselves more frequently than unmarried women and struck down the restriction . Similarly

in Maya Devi vs. State of Maharashtra'? a requirement that married women should obtain the

husband's consent before applying for employment was held violative of Arts. 14 .15 and 16

where the Supreme Court held :

"This is a matter purely personal between husband and wife. It is unthinkable
that in social conditions presently prevalent a husband can prevent a wife for his
whim or caprice""?

The Court emphasised the importance of economic independence for women and the importance
of not creating conditions that discourage such independence. Thus, the ‘consent’ requiremert
was held to be unconstitutional, as it amounts to a anachronistic obstacle to women's equality.

However, evens with reference to Article 16, if the discrimination is not only on the ground of
sex, the court tends to upheld certain restrictions in view of their position. For instance, a
government direction that women are ineligible for appointment to all positions in jails except
in the positions of matrones and clerks, was considered a valid proposition. Hence, the
Court upheld the restriction imposed on women's employment in such jails Article 14 and 16




also guarantees equal. pay for equal work, which is considered to be only a Directive Principle
under Article 39(c)">. However, it may be pertinent to note that equal pay for equal work
depends upon the nature of the work done and cannot be judged on the volume of work. Theie
may be qualitative differences ‘with regard to rehablhty and responsnblhty of the assigned

work.

~ Further, favourable interpretation has also been made in recent times aboutArticle 16(4) which
provided for reservations in favour of citizens belonging to backward classes who were not
adequately represented in the Services of the State. This can be meamngfully interpreted to
facilitate reservation in favour of women.

The following fundamental rights are equally applicable to women on par with men. Under
Article 19 the follwing 6 fundamemal freedoms, are gua.ranteec_i namel_y,
- Freedom of Speech and Expression

Freedom of Assembly

Freedom of Association

Freedom of Movement .

Free'dem'-,of Residence

Freedom of Trade and Business

It may be noted that these rlghts are not absolut®, as they are subject to reasonable
restrictions. . : . . . .

Article 20 of the Indian Constitution provide. @ eguards againet exposi-facto Laws, Double

Jeopardy and Self Incrimination. Artic of the Constitution guarantees that no person shall
be deprived of life and personal liberty, §fcept by procedure established by Law It has been
interpreted in recent times that t rd life includes right of privacy too. Right to live with

human dignity in fact gives a gam f rights which are mostly benéficial for women , including
the right against torture, cyétolligl violence, right to livelihood, right to medical aid and health
© care, etc,  Article’ 21 cou s‘Q ith Public Interest Litigation has brought into light certain
- hurmiliations meted out to women. For instance, through a public interest litigation, ‘it was.
brought to the notice of the Court that the female inmates of Care Home, Patna, were compelled
to live in mhuman conditions, in old ruined buildings. The Court directed the State to take
inimediate steps for the welfare of the inmates and immediately ordered for the renovation of
the ruined buildings, pending new constructions and to provide other facilities. The Court

directed the State to appoint a full time supermtendent to take care of the home and ensure that
a doctor visits the home daily’s.

Similarly, Mr. Upendra Baxi, brought to the notice of the Court ; about the flesh trade in the
protective homes of Agra and the Supreme Court has gwen necessary directions to protect the
- women and to amelierate the conditions of women'®. Yet, another petition was filed by Delhi
Domestic Working Women Forum to expose the pathetic life of poor domestic servants, who
were subject to severe sexual assaults by seven army personnel when the women were travelling
by Maruti Express from Ranchi to Delhi. The Court, besides gi{!ing necessary directions to
book the culprits, has ordered for the establishment of a Criminal Injurious Compensation
Board to ameleorate the conditions of ' rape _\?ictimsm.

Similarly, the Court awarded compensation of Rs. 10,000/~ to a married women, who was a
victim of police atrocities?. It may also be noted that Article 21 can be meaningfully utilised
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towarde getting necessary protectlon for the women mcludln g the rlght of procreatlonal prwaLy
Under a similar provision in America it has been uphelcl that woiman is entitled to the ri ght of
procreational privacy™. : '

Article 22 is a concomitant provision of Artlcle 21 and pr0v1des for safeguards agamst 01d1nary'
arrest,-detention and also preventive detention under the laws. like the National Se ecurity Act,
TADA, etc. Article 23 of the Constitution prohibits trafﬁckmg in human beings which means
selling men and women like goods and includes immoral trafficking-of women and children.
In pursuance of this, the Parliament passed the Suppresston of Immoral Traffic among Women
and Girls Act (SITA) in 195, ThlS -was subsequently changed to Prevention of Immoral Traffic
Act (PITA). The evil of prostitution is sought to be overcome by virtue of these enactments.

“Articles 25 to 28 of the Indlan Constitution guarantees Ri ght to Freedom of Religion. Howeveg
5 the State has retained the power to make laws for the welfare of the people such as enforcing
monogamy among Hindus . whlch was held not to be violative of the Freedom of Rel:glorr

Articles 29 and 30 in geneml guarantee the Rights of the minorifies. The soul and heart of the
Constitution lies in Article 32 which provides for enforcement of the fundamental rights which
have been noted so far. It facilitates the grant of various writs in the nature of Habeas Corpus,

Mandamus, Prohibition, Certiorari and Quo-warrant. The WI‘lt of Habeas Corpus can be granted -
against the wrongful deprivation of individuals llberty B

Mandamus is a direction to any public authority to do or not to anyghing which is of public
interest. Writ of Certiorari is granted against judicial or gwagi JudiCial bodies if they act in
excess of their powers or without jurisdiction. Writ of Prn is similar to.that of Writ of

Certiorari and the difference lies only in time. ‘Writ of ProhiBtffon is issued to temporarily stop
the proceedings, whereas, Certiorari is issued after w I exercise of the power,

Part IV of the Indian Constitution from Affle 36%o 51 provides for the Directive Principles of
State Policy which are not enforceab ugh any Court of Law eventhough they are

fundamental in the governance of the coun ry Under this head certain guarantees are granted
exclusively for women. ' :

- Article 39 envisages that the State shall in parttcular direct its pollcy towards securing both
men and women, equality, adequate means of livelihood, equal pay for equal work and to see _
that the health and strength of male and female workers is not abused and they are not forced by
economic necessity to enter 1nt0 avocations unsuited to thelr age and health.

Article 42 directs that the State shall make prowsnon for sccurmg just and' humane COI]dlthnH
of work and for maternity relief. These Directive Principles in general provide for a socio
cconomn, order for securing economic JLl!sthG soctal security and commumty welfare

' 1.5.3, Fundamental Duties :

Takmg ll]SplI‘atIDIl from the socialist countries a specific Art 51- A under part IV A of the
Indian Constitution has been incorporated through the 42nd Constltutlonal Amendment Act
1976, Tt spec1f1cally dlrects the c:tlzens to renounce practlccs demgatory to the dignity of
women. :




1.6 WOMEN AND POLITICAL JUSTICE UNDER THE INDIAN
' CONSTITUTION :

Indian Constitution envisages to all its citizens, political justice, irrespective of caste, creed,
sex and race along with social and economic justice. True to the spirit of the Preamble, the
Constitution guarantees the right to elect and be elected irrespective of sex. However in
practice the women do not represent in equal numbers with men in the legislatures including

‘the Parliament. They never exceed single digit percentage of representation in Parliament.

In order to encourage the participation of women in the decision making process, the
Constitution (73rd and 74th Amendment) Acts were passed in 1992, They are famously known
as the Panchayat Raj and Nagara Palika Amendment Acts. Out of the total number of seats to
be filled by direct election in every panchayat and municipality, one-third seats {(including the
number of seats reserved for SC and ST women) shall be reserved for women. It is envisaged
that such reservation of seats be allotted by rotation.

17. AN APPRAISAL OF THE ADEQUACY OF THE

CONSTITUTIONAL PROTECTION :

It may be worth noting that in the III, TV and IV-A patof the Constitution there are only seven
Articles specifically dealing with women. A per f the Constitutional provisions clearly

indicate that women are not yet given a f 1. One cannot even find an exclusive article
for women. Eventhough economic plight Indian woman is at the root of discrimination,
there are very tew Articles meant fo Iding the economic independence of women. The

few rights given to women in thg Indid Constitution are placed under the Directive Principles
of State Policy which are not e 4@‘ able. It may not be out of place to mention that to implement
these Directive Principles there Wan inordinate delay. Forinstance, it took nearly eleven years
to pass « .e Equal Rem ¥on Act. The only silver lining with reference to the Constitution
s that of liberal judicial i retation of various articles infavour of women with reference to
participation in the political process. while is laudable to have 1/3 reservation in Panchayat
Raj and Municipalities, it would be further beneficial to extend the same reservation to the
Assemblies and the Parliament. Necessary Constitutional amendiment in this direction is required.

1.8. SUMMARY :

The Indian Constitution is a fundamental socia! document designed to achieve, planned social
change and assurance of political Justice irrespective of distinction of sex, creed, race or caste.
However, political system cannot be strengthened unless women participate egually with men
in the decision making process. Social and Economic revolutions are sought to be achieved
through Part 11T and IV of the Constitution. Though they provide necessary impetus for women
and women's emancipation, there are some inadequacies which have to be overcome to realise
the emancipation and empowerment of women. If a fundamental law fails in a country to
protect women, it will be highly impaessible to achieve any progress in any direction. Thus the
Constitntion of India requires to be supplemented with additional provisions in favour of women
in order to secure the Constitutional goal of gender justice.
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19. GLOSSARY : |

1. Right = an authority to do sofnething without anybody's
permission. _

2. Prcamble ' = foreword of the Constitution enshrining the goals and
objectives. '

3. Gender discrimination = = treating women as lesser citizens than men.

4. Writs = Directive of the Higher Courts to the State or authority
regarding the fundamental rights of citizens.

5. Habeas Corpus = "Produce him alive"

-a directive from High Court or Supreme Court.
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" 111. RECOMMENDED BOOKS :

1. Darga Das Basu Constitution of India

2. Paras Diwan Indian Constitutional Law

1.12.  MODEL EXAMINATION QUESTIONS :

L. Answer the following questions in 30 lines

1. whatare the goals of Indian Constitution and explain the significance of Fundamental
Rights under the Constitution of India.

2. Crictically examine the adequacy of protective provisions for women in the
Constitution.

II. "~ Answer the following questions in 15 Lines.
1.~ What is Constitutional Law and what does the Preamble of Constitution means.
2. What is the significance of Chapters I1T
3. What Right is provided by Art, 21.

O

o

o
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2.3.4. Ceremonies under the Indian Christian Marriage Act, 1872.

2.4. Divorce
2.4.1. Divorce among Hindus, Parsi and Christians.
2.4.2. Mainiainance I 0
-2.4.3. Custody of Children =~ -

2.5. Muslim Marriage Laws _ O
2.5.1. Muslim Divorce Law
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2.6. Summary ' Q~

2.7, Glossary

28, keferences Q

29, ‘Recommended Books

2.10. Model Examination Questions

-2.0. OBJECTIVES:

After going through this unit you' will be able to ;.

*  Discuss the essential conditions of marrizge under variois statutes.

*  know the effects of a valid marriage and a void or illegal marriage.
*  Explain the Divorce Law and the consequences of the divorce. -

*  Explain the Law of Maintenance of wife and children after divorce.

2.1. INTRODUCTION :

Marriage is treated as a sacrament by some religions, and as a contract by others. Whatévér be
the character, it creates certain rights and obligations on the parties to the niarriage. Thm can be
p0551ble only when the marriage takes place ina prescrlbed manner.




All religions prescribe certain conditions to the marriage. Once the parties satisfy these conditions
the marriage should bé solemnised in a prescribed manner. All religions prescribe some -
ceremonies and procedures for the solemnisation of the marriage. These rules, customs and
usages formed the Personal Laws. : :

In our country people are free to follow their personal law as long as the customs do not oppose
the public policy.

Our secular legal system has made an attempt to give laws which reflect secular ideas and
conform to the international conventions. Our Constitution has conferred the right of religious
freedom to the citizens, with reasonable restrictions (Art. 14). As a result, the marriage laws of
_ Hindus, Sikhs, Jains, Buddhists and Parsis are codified with certain changes to suit the changing
needs of the society however it could not brmg about such changes i in the case of Christian and
Muslim Personal Laws. :

In this Umt we are going to study the present day marriage laws of India.

2.2. HINDU PARSI CHRISTIAN AND SPECIAL MARRIAGE
' ACTS : COMMON CONDITIONS

As has already been mentioned in the introductory part, all Personal Laws {except the Muslim
mqiody

Law) were codified and changes were brought about to acco the changing needs of
the society. The secular ideas which find expression in thesg codesf statutes are commen to

most of the religions : Q
All the statutes require certain conditions to be satisf@ lid marriage. These conditions
are: : : . . _ :

Consent :

In all civilised societies, there is unanim theTssue that maﬁiage should take place without
force and with full consent of the inten ties.. Such a consent is possible only when the

intending spouses attain a marriageable age. So the modemn Indian Law makers adopted 18
years for women and 21 years for men as the marriageable age.

Similarly, spouses can give a valid consent only if they are of s'_ound mind. Persons who are
suffering from mental disorders do not have cap_aéity to give a valid consent. Persons who get
recurrent attacks of insanity, epilepsy or otlier mental discorders the intending persons are not
eligible for giving consents to marriage. The marriage is voidable if either party has such a
mental discorder. '

Polygamy :

In any modern civilised society polygamy or bigamy is prohibited. In all marriage laws of our
country {(excepting in the Muslim Laws) polygamy is prohibited. Either of the parties should
not have a spouse living at-the time of the marriage.

Degrees of Prohibited Relationship :

Even in ancient times, the marriage between parties closely related by blood, or by marnage or
by fosterage was prohibited. In the modern law also such a marriage is-prohibited. Degrees of
prohibited relations are however not uniform in all the statutes. This will be discussed in the
following paragraphs. o )

A7




Sapindas or Prohibited Degrees in Hindu Marriage Act :

Parties are not related to each other by affinity. That is to say, they should not be related to each
other as Sapindas. Sapinda relationship according to the Act, extends upto the third generation
in the ascent through mother and fifth in the ascent. through father Further, they should not be
related to each other by marriage. Prohibited relationship is retationship of one being the lineal
ascendant of the other; or one is the wife/husband of a lineal ascendant or

2)  descendent of the other or

3) if one is wile of the brother or of the father or of the mother of the grandfather, grand
mother's brother of the other

4)  if the two parties are brother and sister, uncle and niece, aunt and nephew, or children of
brother and sister; or children of two brothers: or children of two sisters.

However, since the above prohibition is subject to custom or usage governing hoth the partics
in some parts of the country, marriage is permitted between children of brother and sister, and
maternal uncle and niece.

Prohibited dezrees in Parsi Marriase Law :

Parties are not related through consanguinity (kinship) and affinity (through marriage). It is
prohibited to marry one's

mother, maternal grandmother and any of her lin®lafcendants,

paternal grandmother and any of her linedants,

sister or stepsister or their lineal descenda

mother's stepsister,

father's stepsister, '
brother's daughter or any directNjneal descendant of a brother or a stepbrother,

danghter or stepdaugh

v of their lineal descendants,

son's daughter or step-son'S daughter or any of their direct linezl descendant,
wife of son or stepson or their lineal descendants (of a son ) .

wife of daughter's son or daughter's stepson or any of their lineal descendants,
mother of son's wife,

mother of daughter's husband

mother of wife's paternal grandfather and her lineal descendants

mother of wife's maternal grandfather and her lineal descendants

wife's mother and her sisteror

wife's father's sisterl

father's brother's wife and mother's brother's wife

brothet's son's wife, sister's son's wife

A Parsi woman should not marry her father or stepfather and

father's lineal ascendants - |

mother's father & mother's father’s lineal ascendants

mother's father's brothers or stepbrothers
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brother or stepbrother or their lineal descendants
sister's son or stepsister’s son or their lineal descendants
daughter's son or stepsister's son or their direct lineal descendants
father of daughter's husband |
father of son's wife
father of husband's grandfather and his ascendants
father of husband's maternal and paternal fathers
husband's father or steﬁfathcr
brother of husband'sfather
brother of husband'smother
husband's brother's son, or his direct lineal descendant
husband's sister's son or his lineal descendants
brother's daughter’s husband
sister's-daughter's husband
Under the Indian Christian Macriage Act marriage is prohibited etween the parties who are
related by blood and affinity. Though a detailed list is not provided bWhe Act, the man should

not marry any person who'is related by biood. She or he should arry his or her spouse’s
blood relations.

Prohibited degrees under the Special

A person should not marry his :

mother or her lineal ascendants (own or stepl@@
both maternal and paternal grand father'gpwgves

father's mother, and her ascendants

daughter, son's widow, daughter's son's widow, son's son's widow and their lineal descendants
sister, sister's daughter, brother's daughter

mother's sister, father's sister, father's sister's daughter, mother's sister's daughter
mother's brother's daughter.

A woman should not marry

father, and his lineal ascendants

mother's father and his lineal ascendants

stepfather, stepgrand father tmutemal & paternal)

son, daughter's husband and their lineal descendants

brother, brother's son, sister’s son '

mother's brother, father's brother, father's brother's son, father's son

mother's sister's son, mother's brother's son.

2.3.  THE MARRIAGE CEREMONIES :

Inall fnarriages there is a requirement of solemnisation of the marriage in the prescribed form,
We shall now discuss the various forms of marriage ceremonies under different Acts.




2.3.1 Ceremonies under Hindu Marri&qé Act:

There are various sects in the Hindu Religion. The ceremonies adopted by Hindus differ from
region to region, sect to sect and community to community. However, the Supreme Court has
considered the invocation of the sacred fire and Sapthapadi’to be the two basic requirements
for a traditional Hindu Marriage. However, by custom, some communities do not insist on
sacred fire and Sapthapadi

In these cases, the ceremonies which are required by the custom should be followed (Sec. 7
HMA). In the State of Tamilnadu Swayam maryada® form of_ marriages are valid.

It is not compulsory to register a Hindu Marriage, but if parties desire to do so, they may
register the marriage, even after solemnijsation of the marriage.
2.3.2 Marriage Ceremonies under Special Marriage Act :

For the solemnisation of the marriage under this Act, the following procedure should be
followed :

The parties who are intending to marry should give anotice in writing, three months in advance.
The notice should contain the details about the bride and bridegroom. It should indicaie the
names

of the parties, 0
their age, - :

their occupation, O

their residential address,

their permanent address, and

they should indicate the dﬁ;-a@hgir domicile in that particular locality. (Sec. 5, Sche.2,

Sp.M.A)

This notice should be g@the Marriage Officer (Registrar) of the district, in which at Jeast
one of the parties has resi for a period of not less than 30 days preceding the date of the
filing of the notice.

On receiving such a notice, the Marriage Officer, enters the true copy of the notice in the
Marriage Notice Book. This book is subject to inspection by any- person at any reasonable
time. Such notice will be displayed at a conspicuous place in the office. If one of the parties
the marriage is living outside the jurisdiction of the office of the Mairiage Officer, he will send
a copy to the concerned district Marriage Officer (where the other party is living) (Sec. 6, Sp.
M.A.). '

Any person can raise objections within thirty days of the publication of the notice. Objections
can be raised on the ground that the parties are

a) within degrees of the prohibited relationship
b) a spouse is living

c) the party is incapable of giving a valid consent to the marrtiage or suffering
from some mental discorder and

d) the parties have not completed the age prescribed by the Act (1.e. 21
years for the man aund eighteen years for the woman).
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On receiving such objections, the Reg1strar will make enqumes by summoning the witnesses,

examining them on oath, compellmg the production of documents and receiving evxdence on .
affidavits. - ' ' '

After examining all the above documentq and evidences, if he arrives at the conclusion that the
objections raised are reasonable, he shall refuse to solemnise the marriage.

The parties, on receiving such refusal from the Registrar, may appeal to the DlStI’]Ct Court
within thirty days of receiving such refusal. The District Court's decision in this matter is final
and the District Marriage Officer will have to comply with the Court's order.

If the objection is on the grounds of degrees of prohibited reletionship, then the Registrar will
have to inquire whether there is a custom in that community or family, which allows marriage
between such parties, If customs allows such a marnage then there is no objectlon for the

. solemnisation of the marriage.

Before the solemnisation of the rha_niage, the parties and three witnesses will have to sign a
declaration in the presence of the Registrar and the-Registrar will countersi gn the same.

The marfiage may be celebrated at the office of the Registrar or at any other place, whete the
parties may desire. It should be within the reasonable distance for the Registrar to reach that
place. An additional fee, have to be paid by the parties for thlzurpose

Marriage may be solemnised in any form; but the most essen is that the parties should

say the following to the other in the presence of the Regj and three witnesses, in alanguage
understood by the parties - : o

"I, A take B, to be my lawful wife (or husband)" ?9 10,11, 12 Sp. M.A)
al

On solemnisation of marriage the marriag jcer I enter the certificate into the Marriage
Register Book and such a certificate is st y the parties to the marriage and the three

witnesses. The certificate is deemed%on usive proof of the marriage (Sec. 13 Sp. M.A.).

- Any mafridges which is celebrated in ayAorm, may be reglstered under thisAct, subsequently,
if the conditions of the marriage (under Sec. 4 ef this Act) are complied with. :

Consequences of Marriage under this Act ;

A person who marries under this Act, shall cease to be governed by the Hindu Joint Family
Law (this applies to persons who profesS Hindu, Buddhist, Sikh and Jain religions). But his
rights and disabilities in regard to the property to which he is entitled to succession will not be
affected (Secs. 19, 20). -

The children of the persons, who are married under this Act, will be governed by the Indian
Succession Act, 1925, as far as succession to property is eoncemed They will not get any nght '
in the coparcenary property.

2.3.3 Ceremonies under The Parsi Marrlage Act, 1936

The Parsi Mdrrtage should be solemnised in {he Parsi form of ceremony called "Ashirvad' by

~ a Parsi priest. It should take place in the presence of two Parsi witnesses in addltlon to the.

presiding priest.

Registration of the marriage and issuing a certificate is compulsory in the Parsi marriage. The
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certificate is issued by the officiating priest, duly signed by himself, and two witnesses present
at the marriage, and by the bride and bridegroom. The certificate will be sent to the Registrar
of the marriages of that place by the priest. A nominal fee of Rs. 2/- shall be paid by the
husband for this certificate. The Registrar shall enter the certificate contents in a register kept
by him, and he is entitled to retain the fee (Rs. 2/-). This register is open to the public scrutiny
by all persons concerned.

The Registrar-of the Parsi marriages is appointed by the Chief Justice of High Court of that
area or by the State Government {Sec. 7). The Registrar collects a nominal fee of Rs. 2/- for
each extract of the certificate. A copy of the certificate is sent to the Registrar General of
Births, Deaths and Marriages of the territory (Sec. 9). :

Similarly, the decrees of the Parsi Matrimonial Courts for divorce, nullity of the marriage, or .

dissolution of the marriage is also registered with the registrar of the Marriages (Sec. 10).

2.34  Ceremonies under The Indian Christian Marriage Act, 1872 :

It is essential for a Christian Marriage to be registered in the-marriage register kept by the
Church, Itis also necessary to obtain a certificate from the Marriage Registrar The procedure
for filing a notice for the intended marriage is the same as that under the Special Marriage Act.
Here, the notice is given to the Registrar of Christian arriages.

Once the District Registrar is satisfied that the contené‘ue and there is no legal impediment,
he will issue a certificate. After issuing the cerjiffdage, the marriage should pe celebrated within
two months from the date of issuing the certi

Solemnisation of the marriage should b e presence of a4 marriage Registrar and two or
more credible witnesses (Sec. 51). Jasuc ceremony both the parties shall take an cath to live
together as wife and husband,

A Christian Marriage shoulg/® soleminised between 6AM and 7 PM. A special license should
be obtained for a marriage erformed between 7 PM and 6 AM. (Sec. 69).

The Marriage Registrar present at the solemnisation of the marriage, registers the marriage in
the marriage register-book kept by the Church and also in the register-book kept by the Registrar
of Marriages. A certificate is issued by him. The entries in registers and the certificates are
duly signed by the person, who solemnised the marriage, by the Registrar present at the marriage
(he need not have solemnised the marriage), and also by the parties married.

All these signatures are attested by two credible witnesses (dther than the Registrar and the
person who has solemnised the marriage). (Sec. 54).

24. DIVORCE:

Ancient Hindu and Christian laws did not provide for the dissolution of the marriage. They
have considered marriage sacrament and a life tong union. But, in the modern civilised
societies, a provision for divorce had to be made, to protect and safeguard interests of aggrieved
persons. But the intention of the legislatures and courts is to preserve a matrimonial home

- rather than break it. Hence the lawmakers had specified certain grounds for dissolution of the
marriage. '
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24.1 The grounds for divorce that are common in Hinﬂu, Parsi,

- the Special Marriage Acts and the Indjan Divorce Act (for
Christians) : | |

Any aggrieved spouse can file a petition for the dissolution of his/her marriage on the following
grounds : '

1. If a marriage is not consummated because of the wilful refusal of one of the parties, the
petitioner may file a suit for the dissolution of the marriage. But he/she will have to wait for -
one year since the solemnisation of the marriage, to file such a petition. The suit will have to be
filed within three years of the marriage. Under the Hindu Marriage Act, this is a voidable
marriage (Sec. 12A HMA).

2. If one of the parties to the marriage is of unsound mind, and the petitioner s ignorant of
this defect at the time of the marriage, and such condition is incurable, the marriage will be
dissolved. Court will grant a relief only when it is satisfied that it is not possible for the
petitioner to live with such a person. '

3. A person can get relief by way of divorce if he proves that his wife was pregnant at the
time of the marriage by some one other than the petitioner. He has to prove that he was ignorant
of the fact at the time of the marriage. He has to prove further that marital intercourse has not

taken place after he came to know of the fact. In this case, suig shotld be filed within two vears -
of the marriage. '

4. If the husband is guilty of either rape, or adultery, r bigamy or any other offence during
the subsistence of the marriage, the wife can get rglief by of a divorce.

5. Either of the parties may ask divorce if his/Mr spouse has treatéd the petitioner with
cruelty, -

defined it, and specified what acts co ‘cruelty’ (this we will discuss in the section Muslim
Divorce). In all other cases the Court Wil have o use its discretion to sanction relief on this
ground. Cruelty can be physical or mental. What constitutes cruelty in one case may not be
cruelty in another case. For this the Court will have to take the mental condition of the petitiones
social status and all other circumstances into account and come to a conclusion. 'Cruelty' in
order to be a ground for divorce must be some such conduct on behalf of the respondent which

gives the petitioner reasonable cause of apprehension of injury to the body, mind and health in
futore'. '

The definition for the term ‘cruelty’ iEOt grven in any statute. Only the Muslim Law has

6. A spouse can ask for a divorce, on the ground that the other party caused a grievous huit
mtentionally, or infected him/her with venereal disease, or where the defendant is a husband, is
compelling the wife to submit herself to prostitution.

In the above three cases, the petitioner should file the complaints within two years of the
happening of the above incidents. '

7. A party to the marriage can file a petition for a diverce on the ground of desertion for a
period of 2 years. If the other party deserted him/her, without any reasonable excuse, then he/
she will get a relief. ' '

8. If the parties are living separately for two years (because of the order of the Court for
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judicial separation) and the parties had not had marital intercour €, for two years, then either of
the parties can file a petition for divorce,

9. Ifeither of the parties changes his or her religion (i.e. ceases to be Hindu/Parsi/Christian/
Sikh/Jain as the case may be) the other spouse can ask for a divorce. The petitioner should file
the petition within two years aftercoming to know of the fact.

After one year of the solemnisation of the marriage, if the parties feel that it is not possible for
them to live together, and decide mutually to dissolve their marriage, the Court will grant a
decree of divorce. This provision was introduced in the year 1988.

In spite of the Court granting restitution of conjugat rights, if the parties live separately for a
period of more than one year (from the date of passmg of the decree) either of them can filc a
petition for the disselution of the marriage.

No relief will be given to a husband who fails to pay the prescribed amount of maintenance to
the wife. In addition to the above grounds, a Parsi spouse can pray for the dissolution of the
marriage on the grounds that his/her spouse is convicted under the Indian Penal Code, and is
serving a sentence of imprisonment for seven years or more. This petition should be filed after
one year of the Criminal Court's decision, convicting him/her for a crime.

Procedure for a Christian Divorge : : -
All the above grounds hold good fora christian coupYealso, excepting the condition of mutual

consent. In case of impotency, parties withi hibited degrees of relztionship, insanity at
the time of marriage, and bigamy, the marriaBgdll be declared null and void.

On the other grounds, only a judicial sep will be granted and not dissolution of marriage.
After judicial separation for a peri oneWyear and if the parties do not resolve their differences
for a period of one year, then it ground for divorce.

Another ground is that th nd may file a petition on the ground that his wife has been
guilty of adultery since the s nisation of the marriage {Sec. 10 Indian Divorce Act).

A wife can file a petition on any of the above grounds like cruelty, desertion etc., coupied with
adultery. In other words, she can get a relief of divorce only if she can prove that her husband
is guilty of adultery and trcatmg her with cruelty.

2.4.2 Maintenance :

In all the above Acts, where there is no other independent source of income for the wife/husband,
the Court may order the defendant to pay alimony during pendency of litigation. This could be
a lump sum amount paid at one time, or in periodical Installments. The Court may order the
petitioner to pay the expenses of the suit also. '

At the time of passing the decree of divorce, or on an application afterwards, the Court may fix
amount of maintenance to the wife. The amount will be in proportion to the income and other
properties of the husband. It is either a gross payment or a periodical payment. This payment
may be secured by charge on the movable and immovable property. If the husband is dependent
on wife and does not have any independent income, the wife is llabie to pay the entire
maintenance to him.

The Court may at the instance of either parties, vary,, modify or rescind any such order, in the
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following cases :

— When the party (m whose favour the maintenance was gramed) has remarried or is
having sexual intercourse with other persons outside the wediock, the maintenance -
amount need not be paid. '

— Allmony may be paid either to the Wife directly or to. her trustee.

— In the case of ‘joint property' of the Parsi couple, Court may make such prowsmns as it
deems just and proper, in the final decree. :

2.4.3. Custody of Children :

In the case of the children below 18 years of age, the Court may from time to time pass interim
orders, in respect of their custody, maintenance and education.  The Court will make an order
with respect to custody, maintenance and education etc., in the final decrce

It may revoke or suspend or vary from time to time, all such orders, even after the final decree,
by an apphcatlon from an mterested party.

Under the Parsi Divorce Law, in a suit where a decree of divorce is granted on the ground for -
adultery of the wife, the Court may settle a part of her property (which she is possessing) for
~ the benefit of the children. In any case by such settlement shal t exceed one-half of her
propeity. . : 0 '

Similarly, under the Chr1st1an Dlvorce Act, the damages the wife's paramour will be
spent for the children. ® ' '

2.5. MUSLIM MARRIAGE LAV : ‘?‘

Marriage, accordmg to Muslim Law, is a civil ¢ The object of this contract is procreation - ,
and legalisation of children', ' ' '
- Consent : - @

Under the Muslim Law, any pcrson who has attained puberty and is of sound mind, may enter

into contract of marriage (in the absence of evidence, puberty is presumed to have been attained
at the age of 15 years)

On behalf of minors and lunatlcs their respective guardlans can give consent to the marriage.

Essentlals for the Marrlage Contract :

- Since the marriage is a contract, there should be a proposal made by or on behalf of one of the
parties to the marriage, in the presence and hearing of two male witnesses or one male and two
female witnesses. These ‘witnesses should'be sane and adult Muslims. “The proposal and
acceptance should be made at one meeting, This procedure does not require any rellglom
ceremony nor does it require any written document (S. 252 Mulla).

Polygamy :

A man can have as many as four wives at a time, but a woman cannot have more than one
husband at a time (Secs. 255 & 256 Mulla). If a man takes a fifth wife the mamage becomeq
irregular.




Marriage between persons belonging to different sub-sects :

Marriage between Shias and Sunnis is va’liﬂ. The rights and obligations of the wife wiil be
governed by the law to which she belonges at the time of the marriage (Secs. 32, 258).

A male muslim can marry a Kitabi (a Jewess, a Christian) but he cannot marry a idolatress or 2
fire-worshipper (a Hindu or a Parsi). Such a marriage is an irregular man:iage. A muslim
women cannot marry non-muslim. Such marriage is an irregolar marriage. '

A marriage with a woman who is undergoing the period of iddati is also irregular. Iddat is a
‘period during which a muslim divorced woman cannot marry. She has to wait for 3 months to

. remarry. Similarly, a marriage contracted without witnesses is also a irregular one (Secs. 254
& 257 Mulla). '- ' :

Prohibited Degrees of Rel_ationshj g

A marriage is void when it takes place between persons who are within the degrees of prohibited
relationship. Women related by blood, by marriage and by fosterage come in to this category
The list of these relatives is given at the end of the lessor®, - :

Effect_s of a Valid Marriage :

A valid marriage confers upon the wife the right ower, maintenance and residence in her .-
husband's home. It imposes on'her ceitain obIMatighs such as to be faithful and obedient to
him, to admit him to sexual intercourse !bserve iddat (in the event of divorce). It also

creates reciprocal rights of inheritance bd | the parties.

Effects of an Irregular Ma' e: - _ .
An irregular marriage has ng | effdct before consummation. It can be terminated by either

parties, either before consumMation, by words sliowing an intention to separate - that is by

saying the words "tal ve relinquished you''.
If consummation has takewblace, the wife is entitled to dower proper or specified, whichever

is less. She is bound to observe iddat for a period of three months. The issue of the marrjage is

legitimate. The irregular marriage does not create any inheritance rights between wife and
husband, ' : ' : '

Effect of a Void Marriage :

A void marriage is no marriage at all. It does not create any rights or obligations between the
parties. Children born out of this marriage are illegitimate.

Maintenance of wives :

The husband is bound to maintain his wife, so long as she is faithful and obedient to him. He is
not bound to pay-for her maintenance, if she refuses to have for marital relations with him. Tf
the husband neglects or treats her with cruelty; or refuses to maintain her without any lawful
cause, the wife may file a petition under Sec. 125 CtPC. Under the Muslim Law, a wife can
refuse to live with her husband and still claim for maintenance on the ground of non-payment
‘of prompt-dower. She cannot claim this relief under Sec. 125 CcP.C, but only under their
Persona Law. ' o ' '

Under the Muslim Law, there is no provision for interim maintenance during litigation (pendetelife).
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2.5.1. Divorce under Muslim Law :

A muslim male is free to divorce his wife whenever he desires without assigning any reason.
Divorce can be obtained by mutual consent also. In these two cases court 1ntcrvent10n 1s not
necessary. :

A muslim male can pronounce "falak” thrice orally or by a written document. No particular
form or words is necessary for afalgk. Tt need not even be addressed in the presence of his wife
nor it be even addressed to her. It is enough if the intention to divoree is proved. Talak
pronounced in the absence of the wife takes effect immediately though not communicated to

~her. She is entitled to her maintenance till she is informed of the divorce. For purposes of

dower it is necessary that it should come to her knowledge.

Talak can be a single pronouncement of divorce made during a turh (period between
menstruating) clearly indicating the intention to irrevocably dissolve the marriage. Fore.g. "I
divorce you irrevocably” or it can be three pronouncements of the would talak during a single
tarh period. ' : ' "

A marriage may be dissolved not only by a talak but by.a ml.itual consent called dela and
mubaraat. In case of khula type of divorce, the wife offers to compensate her husband if he

releases her from his marital rights, for which the husband acceptsthe offer and the divorce

comes into effect.

-

the wife is not entitled to dower, however she is entitled t tenance during iddat period.
He is bound to maintain his children through her. S

A muslim wife can ask for a divorce only b g a Court. The dissolution of muslim
Marriage Act, 1939, was passed to consolj and Clarify the provisions of Muslim Law relating
to the rights of women for dissolution o age. Under this Act, a woman can approach the
Court for dissolution of her marriage on the ground :

. In mubara'at , the offer may be made either by the husba.n ! the"wife. In these two cases

Judicial divoree at suit of wife :

1. that the whereabouts of the husband are unknown for a period of four years;

2. thatthe husband has failed to provide for the maintenance of his wife for a penod of two
years; :

that the husband is serving a sentence of imprisonment for a pe.riocl_ of seven yedi's;
that the husband failed to perform marital obligations without any reasonable cause;
that the husband is impotent; | | ' :
that the husband is insane; \ _

that she is repudiating the marriage as it was contracted durin g her minority;

that the husband is treating her with cruelty; |

© % oMo LA W

~ on the event of her conversion into another eligion dnd
10. on other grounds recognised by Muslim Law,

- In Mushim Divorce Law, the term "cruelty’ is clearly defined. Acéordirlg to the Act the following
type of behaviour by the husband amounts to ‘cruelty’ -

a}  habituaily assaults hier or makes her life miserable by physical and mental torture;

b)  associates w1th women of evil repute or leads an informous hfe
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c) att’emp.ts- to force her to lead an immoral life;

d)  disposes of her property, prevents her from exercising her legal rights over it;

e}  obstructs her in the observance of her réligiou‘s profession or practice;

f}  if he bas more than one wife, does not treate the petlttoner equally in accordance with the
injunctions of Quran.

Repudiation of Marriage :

A marriage is dissolved by way of repudiation. An option to repudlate a marriage is given to a
female muslim on the ground that the marriage has taken place before she attained the age of 15
years. For this, she has to prove that the marriage has not been consummated. She can use this
optlon before she attains 18 years of age.

- A man can repudiate the marriage on the same ground. But he cannot exercise this right, once
he ratifies the marriage either expressly or impliedly, as by payment of dower or by cohabitation.

The repudiation will have to be confirmed by a Court and only then will the marriage be
dissolved. Until then, the marriage subsists, and if either, parties to the matriage dies, the cther
will inherit from himvher as the case may be. '

2.5.2. Maintenance after Divorce :

Under Sec. 125 Cr.P.C. a divorced wife contmugthe wife of that husband as long as she
remains unmarried and does not lapse into unchast ur Courts used to grant relief to muslim
divorced wives under this section also. Bt thy famous Shak Bane* case gave rise to a lot of
controversy. In this judgement a needy divOueed wife was granted maintenance under Sec, 125
Cr.P.C. The husband refused to pay it§29iag that according to Muslim Personal Law, a divoreed
wife was entitled to majntenancEly ring the period ofiddat. Conservatives among muslims

supported his views, and th d to recognise the definition of a wife under Sec. 125
Cr.P.C. which inclides djxorcedvife. According to them once the marriage is dissolved the
“wife ceases to be the \'@ the divorced husband is not bound to maintain her beyond the
period of iddat, ' ' '

As there was a big agitation, the Central Government was forced to pass a leglslatmn to satisfy
the sentiments of the orthodox Muslims. As a result, the muslim Women Protection of Rights
on Divorce Act, 1985 was passed. As a result, Sec. 125 CrP.C. does not apply to Divorced
Muslim Women, unless both the parties express their wﬂlmgness by a declaration (under Sec.
5 of that Act) to be governed by Sec. 125 CrP.C.

If the divorce is communicated to her after the expiry of the iddat perlod she is entitled to
maintenance until she is informed of the divorce.

If the wife is pregnant at the time of the d1vorce or durmg the penod of tddat she is entitled for
the mamtenance till the delivery of the ch1ld :

A widow is not entitled to maintenance during the penod ofiddat consequent upon her husband's
death. Once the marriage is dissolved, she is entitled to her remaining amount of dower

Dower :

Dower or ehr is the sum of fnoney or other property which the wife is entitled to receive from
her husband in consideration of the marriage (Secs. 285, 286).
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The amount specified for dower should not be less that ten dirkans and there is no upper limit-
for this amount. The husband may fix his entire property as dower to his wife, not having

anything for his heirs. Once a claim for dower is made, the Courts should award the entire sum

specified in the contract. The amount of dower may be fixed at the time of the marriage okafter

the marriage. The amount can be increased subsequently.

If the marriage takes place between minors, the father of the husband, who has given consent to
the marriage will be liable for the payment of dower.

If the amount is not specified at the time of the marriage, the amount should be settled on par-
with the dower amount of other female members of her father's family (i.e., hcr father s q1sters)
This is called "proper dower".

The amount of dower is split into two parts as prompt dower and deferred dower Prompt
dower is payable on demand, deferred dower is payable at the time of dissolution of the marriage,
by death or divorce. :

Dower is a debt but it is an unsecured debt. The heirs of a deceased Muslim are not personally:
liable for the dower debt. Each heir is liable for the debt to the extent of a share of the debt
proportionate to his share of the property only.

debt through the rents and profits of her deceased husband's nce the claim is satisfied

she has to return the possession of the properly to other hgirs antwefeditors.
2.6. SUMMARY : L 6 -

.

Marriage is sacrament for some religions, and a?ﬂzct for others. Every citizen has the
freedom to follow any religion. The Marrig€eJLaw¥s an important Personal Law. Marriage
laws of Hindus, Sikhs, Jains, Buddhists 2d Parsis are codified. Consent is a common
requirement and polygamy is prohibj almost all religious laws except by Muslim Law
All the marital laws prescribe that parti rohibited degrees cannot marry. Certain ceremonies
are required for solemnisation of the marriage. Special Marriage Act requires some procedures
to be followed for solemnisation. Though ancient Hindu and Christian Law did not provide for

-the-dissolution of the marriage, modern civilised societies adopted the methods of divorce.
Absence of consummation of marriage, unsoundness of one of the parties, wife being pregnant
at the time of marriage by another person , husband being guilty of rape or adultery or bigamy,
cruelty, desertion, conversion of reli gion, two year separation without marital intercourse by r
mutual agreement are the common grounds for divorce in almost all marriage laws. In the
absence of independent source of income, a wife or husband is entitled to get maintenance - -
from the other spouse by the order of the court. The court will decide the éustody of the child
depending on the conditions conducive for the welfare of the child, at the time of granting the

_divorce or dissolving marriage. '

If she is in possession of her husband's property, in lieu of dowergghe is entitled to recover her
<Y

Muslim Law treats marriage as a contract. It permits polygamy to the extent of four wives to a
Muslim male, while a woman can marry only. Muslim women are not covered by Section 125
of Cr.P.C. for maintenance.

27.  GLOSSARY :

1. Polygamy . = One person marrying many women,
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2. _ Bigamy Oné spouse marrying again during the lifetime of another
. spouse. \ - ‘
3.  Sapinda

4. Sapthapadi

)

Parties related to each other, who cannot marry.

A ceremony' of Hindu Marriage wherein the couple has
to walk seven steps together around the holyfire. -

il

5. Solemnisation = Completion of process of marriage.
6.  Talak _ = Divorce by a Muslim man.
2.8 REFERENCES :

1. Sumitra Devi vs. Bhikan Choudhary, (1985) I SCC 637.

“Seven Steps taken by Couple around holyfire.

2

3. Mere exchange of garlands without a priest. _

4. Suresh Kumar Gulati vs. Smt. Sulamn Gulati, (1983) ALL 225,
S

Mulla, Principles of Mohammedan Law Ed. 16 at pp 248.

2.9. RECOMMENDED BOOKS:
1. Mulla, "Hindu Law" Sixteenth Edition by S.T\esal} 1992. _ : _
2. Mulla, 'Principles of Mohamedan LaO’xteenth Edition by Hon'ble Mr Justice

Hidayatullah, 1968. :
3. a) The Hindu Marriage Act, 195
b) The Indian Christian Margi g%fﬁ’l
¢) Special Marriage Act, '
d) The Parsi Marriageud Di¥orce Act, 1936.
‘e¢) The Indian Divo% 1869,
f)  The Muslim Women (Protection of Rights on Divorce) Act, 1986.

g) The Dissolution of Muslim Marriages Act, (VIII of 1939).
4. Any other book on Hindu Law.

2.7. MODEL EXAMINATION QUESTIONS :

L. Answer the following questions in 30 lines.

1.~ Describe the marriage ceremonies under Hindu Law and Special Marriage Act.
2. Write short notes on the following :
| a) Sapindas :
b} Dower
c) Iddat
~d} Custody of the children on divorce

3. What s the procedure followed for the solemnisation of the m'arriage-.under Indian Christian
Marriage Act?

4. What are the essential conditions of a valid marriage urider Muslim Law? -
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5. 'Under Sec. 125 of the CtP.C. the divorced wife continues to be the wife of the divorced
husband, for the purpose of maintenance' What is the posmon of a dworced Muslim wife?
Does Sec. 125 CrP.C. apply to her? Discuss.’ : B o

6. What are the grounds for divorce under the Indian Divorce Act, 18697

7.  What are the grounds avallable for a Musllm male for divorce? Describe the various
types of ralak. . -

8.  What are the grounds available for a Muslim woman for the dissolution of her’marridge
9. Discuss briefly about the maintenance of a wife.on divorce under Indian Mamage Laws.
II. Answer the following questions in 15 lines

- 1. Whether Muslim Personal Law is codified in India?

Whether ancient Law prohlblted marriage between closely relaled pames’?

2
3. Mention an 1mp0rtant ceremony of the Hindu Marriage.
4. Whati s Dworce"




"UNIT -3: WOMEN'S PROPERTY RIGHTS
Contents : | ' |

3.0. Objectives -

3.1.  Introduction :

3.2.  Women's Property Rights under the Hindu Succession Act, 1956,
3.3 Female Succession under Indian Succession Act, 1925.
3.4  The Parsi Women's Property Rights.

3.5, Muslim Women's Property R ghts.

3.6. Summary '

3.7. Glossary

3.8. References

3.9. Recommended Books -

3.10. Model Examination Questions.

30. OBJECTIVES: s
After going through this unit, you will be a

b
*  discuss the women's inheritance rights

*

discuss the woman's rights over h?perty '_
*  to know the mode of devo?if r property on her dealth.

3.1. INTRODUCHO | |
Article 13 of the Constitu nullifies all the old Acts which take away or abridge the

Fundamental Rights confirmed by the Constitution of India & Article 14 of the Constitution
guaranteed the fundamental rights to equality and prohibits any discrimination on the basis of
gender, religion, race, caste and community. S

To what extent Art. 13 of the Constitution effects the Personal Laws of Hindus, Muslims,
Christians etc., in India is a question which is difficult to answer. Inequalities existing before
the Constitution may have to be abolished by necessary legislation now.

3.2.: WOMEN'S PROPERTY RIGHTS UNDER THE
HINDU SUCCESSION ACT, 1956 :

~ Under the Hindu Succession Act, 1956, when an individual dies, his property devolves on the
Class I heirs. The Class I heirs consists of son, daughter, widow, mother and children of the -
predeceased'’s children (Sec. 10). According to this Act, there is no difference between male
and female heirs. Al these people take an equal share in the deceased's property. Predeceased
persons children take their father's or mother's share, as representatives of their.parents.

Sec..6 of the Hindu Succession Act deals with coparcenary pmpert_y. When a male Hindu dies,
having an interest in the mitakshara coparcenary property, his interest (his share in the
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coparcenary) devolves by surv1v0rsh1p, upon the survwmg mcmbers of the coparcendry and
not in accordance with the Act.

In the Hindu Joint Family or coparcenary, father and sons have an equal share in the propeny
A female was not entitled to a sharc in the coparcenary prior to 1937,

In 1937, the Hindu Women's nght% to Property Act was passed: By virtue of this Act, the
widow of a coparcener was given a limited estate in her husband's property. By limited estate
we mean the right which a woman possessed before the Hindu Succession Act, 1956, Under -
~-the law, before 1956, whenever a wornan inherited property which was not Stridhan property,
she enjoyed it only for her lifetime. She inherited what was called a limited estate, woman's
estate.or widow's estate. She had a right to énjoy the property during her lifetime and on her
death the property was reverted to the last full.owner. '

By the Hindu Succession Act, 1956, the concept of limited estate was abolished. Whenever a
woman succeed inheritance, she acquiréd full rights just as a male acquires on inheritance.

*  All existin g limited estates were enlarged into full estates.

*  The deceased’s surviving female relative in the class-1 {daughter, wife and mother) also

got a share in accordance with testamentary or intestate succession under this Act and not
by survivorship.

In 1986, the State Government of Andhra Pradesh , amended Sﬁ the Hindu Succession
Act - The Hindu Succession (A.P. Amendment) Act, 1986, monfeffing a right by birth on a
femnale child in the joint family property. A.P. was the first§ o bring out such a fegislation.
Maharashtra and Karnataka emulated the example reﬁntly. BYvirtue of this amendment (Sec. "

6) adaughter also acquires right by birth and can also r a partition of her share in the joint

family property. She gets an-equal share alon It albother legal habilities. Under thisAct,
she can ask for the partition of all other prope§€s, txcepting residential house of her parents

and brothers _ _

To avoid cbmplicatio'ns' of reopening of pagifion and litigation, theAct excluded women who
have married prior to the passing of this Act, i.e., 1986. This amendment applies not only to
the women of Andhra Pradesh but also to women from other States whose ancestral property
is situated in Andhra Pradesh.

Stridhana : .

Stridhana_means women's property. -Prior to the passing of the Hindu Succession Act, 1956,
women were not entitled to inherit from their male relatives as a matter of right. But they were
provided with Stridhana Right. Stridhana_consisted of the gifts given to her at the time of
marriage by her relatives and her in-laws. A gift made at the time of the marriage (or after the
marriage) by her parents,_brothef,‘husband, in-laws or any relatives or stran;gers was part of
Stridhana . Property purchased with Stridhana or with savings of income of Stridhana was
also Stridhana . Generally gifts were made of movable property, and occasionaliy of immovable
property. Property inherited by her through her mother, daughter and son also was Struihana
. A'women's own earmngs was her Stridhana : :

Rights of a woman over her Stridhana :

According to our old scriptures she can enjoy the property at her pleasure in the following - -
©oway ' -
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1. The gifts presented to her during her mardenhood by reIatlves or strangers can be dispose
of at her pleasure.

2. Dauring the covertune she can dispose of only those gifts given by her other relatives but
not those given by her husband.

3. Dunng her widowhood, she can dlspOSe of Stridhana_ of every description including the
movable property given by her husband. But immovable property given by her husband cannot
be disposed of. (Katyayana and Narada's commentaries). '

Accordance to the present law, she can enjoy an absolute right over her Stridhana “of any
description. The only limitation is that when a limited interest is provided in the gift deed, she
can enjoy the property during her lifetime only if sucha li'nﬁtations is expressly "given.
For the purpose of devolution of a Hindu female property, ‘it 1s pertinent to’ know about
Stridhana's origin.

Sec. 15 of Hindu Succession Act deals with the su_ccession to a female estate. On the death of
a Hindu female, her property, no matter how she acquired, shall devolve on her children and
husband (class T helrs) Achild ofa predeceased child also takes i itasa representatrve of his/her
parent. :

2)  The heirs of the husband of de_ceased'wornan es under Class I heirs category. In the
absence of the Class I heirs, her self-acquired pr and the property inherited through her

husband and father-in-law, devolves on L;@s 1 helrs :
3. _Her mother and father come under. I__h_elrs category. The heirs of her _father, and

mother come under Class IV and V ?‘les _ :
The property inherited by a f thibugh her father or mother goes to Class III, IVand V
categories, in the absence of h&¢children. Hence, 38

though the husband b@a Class 1 heir, he does not inherit her property.

Similarly, in. the absence o er'Cless I heirs, the property inherited through fatﬁer in-law and
husband, devolves on her husband s heirs and not on her parents (¢ven though they are nearer in
relanonshlp)

3.2. FEMALE SUCCESSION UNDER INDIAN SUCCESSION
ACT, 1925 :

The properties of the persons married under the Special Marriage Act, 1954-are governed by
Indian Succession Act, 1925. The children of such marriage could claim property under this
Act and not under the Hindu Succession Act. By v1rtue of Sec. 29 of this Act the Indian
Christians are also governed by this Act. '

Where a person dies intestate (i.e., without leaving a will) the property devolves upon the wife
husband and his/her children and close kindred. ' '

The female successors under theAct :

There is no difference between the shares of the male and female heirs. Females are not excluded
by males. They share along with males. ' '

~ Wife's share in her husband's property : -
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Wife will get 1/3rd of the deceased person’s property and h1s lineal descendants (ch:ldren) will-
take the remaining 2/3rd of the property (Sec. 33). ' .

If the deceased is issueless, but has kmdred to him (brothers, 51sters mother and father) the
widow is entitled to one half (1/2) of his property and the other half goes to his kindred.

In the absence of any children and kindted, the entire property goes to his wife.

Mother's Rights on deceased son's Property :

If a person dies, leaving his father and mother; after deducting their widow's share, the father
succeeds to the remaining property (Sec, 42).

If the intestate's father is dead and mother is livin g, she is entitled to an equal share alon g with
the deceased's brothers and sisters.

SUCCCSS]OH tO woman S Qroperty H
o

The property of a deceased woman dying intestate, the husband gets one third of her property
(1/3) and 2/rds of her property goes to her children in equal shares. (Sec. 35).

When a women dies intestate, leaving no lineal descendents the property will devolve on h.er .
husband (1/2 of the property) and her w1dowed mother, brothers and sisters take rest.

3.4. PARSI WOMEN'S PROPERTY RIGHQ/

~ Chapter III of the Indian Succession Act, 1925; apphes to sicCommunity.
Under the Parsi Succession Law, the property of the woma an devolves in the same way,
in the absence of a will. Where a Parsi dies, the w idower and the lineal descendants

(children) will take equal share. -

In the absence of a widow/widower, children e i1 equal sharers. If a person dies leavin ga
parent or both the parents, each _parent@:_t a‘share which is equal to half of the share of a
child. . o

A predeceased child's child inherits its parents' share. The widow of a predecease son will also
_inherit her husband's share along with her children.

3.5 THE MUSLIM WOMEN'S PROPERTY RIGHTS :

Muslims are governed by their Personal Law in the matters of property and marriage. In the
Muslim Law of Inheritance , there is no difference between ancestral and self-acquired propety.
There is no equality among the sexes. In the same level of relatlonshlp. a woman mhents only
half of what a male gets.

As In the case of the Hindu Personal Law, in Muslim Law also there are a number of schools-
like Sunnis, Shias, Maliki and Ahmad Ibn Hanbal. In India, Sunni and Shia schools are more - -
prominent and the Law is followed according to these two schools.

Female Inheritance in Sunni Law :

There are three classes of heirs in Muslim Hanafi Law of Inheritance. 1) Sharers 2) Residuaries_
" and 3) Distant kindred.

According to Sirajiyyah , the first step would be to pay the funeral expenses; debts_ and legacies .
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from out of the deceased's property. The remaining property would be allotted to the sharers
according to their share. Then , if there is any property Ieft after distributing amongst the
sharers, the residuaries will take the remaining property.

‘In the absence of either sharers or remduanes, the distant kmded will succeed the whole
inheritance. '

Female Sharers : -

Wife and mother are sharers.

Wife :

In the normal course, she inherits 1/8 of her deceased husband's property. A Muslim can have

as many as four wives at a time. If thete are more wives than one, thén the share will be
divided equally among them. Under some special c1rcumstances like the absence of a child or
a child of a son, the wife gcts 1/4 share.

Mother :

As a sharer she inhierits 1/6th share under normal circumstances. She gets 1/3rds share when:
1. - There is no son or a daughter or a child of a_son.

2. When there are brothers and s_istérs (wheﬂl or consanguine® or uterine®).
her

3. Inthe presence of a wife/husband or {3 e deceased person, she takes 1/3 of what
remains after deducting the wife/husbarld or fjther’s share.

- 4, Inthe absence of a mother ofithe de
a) paternal grandmother

b} maternal grandma 4@

takes mother's shagg (1/3M).
Daughter : %

In the absence of a son of the deceased, daughter-comes under the category of a sharer She
shares 1/2 of the deceased's property. In the presence of a son, she is a residuary and is entitled
to 1/3rd of the residue and the son takes 2/3rds of the msxduary property.

Grand daughters :

Granddaughters do not inherit as their father's representatives but they inherit as son's daughters
in their own right as sharers or residuaries as the case may be.. In the presence of deceased's
daughter and son they inherit as residuaries, and take 1/6 share. In the absence of a daughter
~ and son of the deceased they become sharers and inherit 1/2 share. '

Sister :

Based person :

In the absence of children, father and brothers they become sharers a full sister inherits as a
sharer.

In the presence of a full brother she becomes a reSiduéry, A éonsanguine sister® becomes a
sharer in the absence of full sister® or in the absence of all the above mentioned heirs. When
there is only a full sister, she takes 1/6 share as a residuary and 5/6ths goes to the full sister




Successprs for the property of a female :

- The order of succession is the same both for a male and female. When a female dies leaving
husband, father and mother, husband's normal share is 1/4 of the property. In the absence of a
child or a child's son, he gets 1/2 of the property of his wife.

Distant kindred :

In the absence of sharers and residuaries, the property of the deceased's goes to distant kindred.
They are descendants of the deceased other than sharers and residuaries.

3.3.(b) Female Inheritance Under Shia Law

Under the Shia Law of Inheritance wife or husband inherit toge.ther with their nearest heirs by

consanguinity. The heirs by marriage and heirs by consanguinity (blood relationship) are all
sharers. They are nine in number.

1. Husband 2. Wife 3. Fathér 4. Mother 5. Daughter 6. Uterine brother! 7. Uterine sister* 8. Full
sister and 9. Consan gume sister. :

- As far as allotment of shares is concerned, there is no difference between Sunni inheritance
‘and Shia inheritance. Their share increases in the absence of certain heirs (as in the case of

Sunni inheritance) and decreases in the presence of certain oth®heirs. The only difference is
that they all inherit under the category of sharers. - '

3.6. SUMMARY : - Q

There are inequalities with regard to property rig omen. In 1937, a widow of coparcaner
© was given a limited estate in her husbands Q?ert for the first time. The 1956 Act recognised

Sthridhans, and limited estate of women olute property. In 1986, the A.P. Government
conferred a right by birth on a femalgchildNin the joint family property. Section 15 of Hindu
Succession Act, 1956 dealt with t%&ssion to a female estate. Section 33 of the Indian
Succession Act, 1925 deals with succé§ion of properties of the persons married under Special -

Marriage Act. Indian Succession Act applies to the Parsi Community . A Muslim women gets

half of what male person succeeds. There is need to remove some mequalmes still existing in
property rights.

3.7. GLOSSARY :

Coparcenary = A member of a joint family. |

Life Estate/Limited Estate =" Right of enjoying property only during the life time
' without having a right to dispose off.

Shridhana = The property over which a women has total rights.

Successor = A pe_réon\who inherits proi)erty from forefathers.

Full sister o = Sister by same parent‘s

Uterine sister L= Sister by same mother

Consanguine sister - : = Sister by same father
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3.8. REFERENCES:

1. Sirajiyya, an authority on the Hanafri Law of Inheritance. His works were translated by
Sir William Jones. Mr. RumSey edited Sir W1lllam Jones translations.

2. - Consanguine sister/brother - sister/brother by the same _father
3. Full sister - sister by the same parents.

4, Uterine brother/sister = brother and sister by the same mother.

3.9. RECOMMENDED BOOKS :
1. Mull, "Hindu Law” 16 Ed. By S.T. Desai, 1992.

2. Mulla, "Principles of Mohammendan Law" 16th Ed. By Hon'ble Mt Justice Hidayatuilah,
1968.

3. " a) The Hindu Succession Act, 1956.

b) Indian Succession Act, 1925.
4. Any other books on Hindu Law and Muslim Law, _

3.10. MODEL EXAMINATION QUESTIONS :

I. Answer the following questions in 30 Line : . '

1.  What is a 'Joint Family Property’ unde@-ﬁndu Suéces‘si:on Law? Dg.women' geta
share by survivorship under this s ? L

2. What is limited estate in Hi Lzyl - L .

3. What constitutes StridhamQ\?m'nen's propefty? What were the rights of a women over

Stridhdang . Disc% . '
What is the mode of deWflution of the female estate under the Hindu Succession Act?

Discuss the modes of succession under Parsi Law.

4
5 .
6. Who are the primary. female sharers under the Muslim Sunni Inheritance Law?
7. Who are the primary sharers under Shia Law? What are théirlshares?

I.  Answer the following questions in 15 lines.. ‘

a}  Wife's inheritance under Indian Succession Act, 1925

b} Christian mother's right to hef deceased son's property.

)  Asister's right to her deceased brother's property under Indian Succession Act.
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UNIT-4: LAW OF EMPLOYMENT AND THE
CONSTITUTION

#

.Conterits :

4.0. Objectives
4.1. Introduction _ _
42, Constitutional Provisions that regulate the Law of Employment
4.3. Fundamental Rights and Directive Principles

a) Equality |

b) .Freécloms

c) Rightte Life

d) Prdhibition of Slavery & Forced Labour

| ~e) Equal Pay fdf Equal Work for Men and Women

T} Right to Work ' ' ' \
g) Living Wage Conditions I ' 0
h) Minimum Wages ) _ ' ZO

44 Summary _ ' _ '

4.5. Glossary - o | v

4.6. Referénces | .- Q~ '

4.7. Recommended Books - %

4.8. Model Examination Questions

4.0. OBJECTIVES:

After going through this unit, you will be able to

Study the Consti_mtional provisions of Employment Law and

*  Various safeguards, rights and obligations provided by the Constitution.

4.1. INTRODUCTION :.

Constitution of India guarantees certain Fundamental Rights to its citizens. Article 14; Article
15 Article 16 guarantee Equal Opportunities for Employment and Article ..} and Article 23
give a Right to livelihood and a Right to lead dignified life. There are other p10v1510ns in the -
Directive Principles of State Policy which give directions to the State Government to take
measures for the betterment of the employees' lives. In this Unit, we will discuss the content
and meaning of these Articles.
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4.3, CONSTITUTIONAL PROVISIONS THAT REGULATE
THE LAW OF EMPLOYMENT :

4.3.1. Fundamental Rights & Directive Principles :

Our Constitution guarantees Fundamental Rights to its citizens. Part 111 of the Constitution
specifies these Fundamental Rights, and they are enforceable in a Court of Law, Any law or
executive order which violates a Fundamental Right is liable to be declared void by a High
Court or the Supreme Court. '

Fundamental Rights guarantee political, legal and social equality. By virtue of this guarantee,
the State cannot discriminate between one citizen and another merely on the ground of sex,
religion, race, caste or place of birth in matters of any employment offered by the State,

Article 12 of the Constitution defined "the State” for the purpose of Part I1I and Part IV of the
Constitution. According to this Article "the State" includes.

1) The Goverument and Parliament of India;
2)  The Governments and Legislatures of the States:
3)  Alllocal or other authorities such as the Panchg vats, Port Trust, Municipalities etc. and

4)  Ali Public authorities created by a Statute andexe ising statutory powers or Governmental
Or quasi-governmental powers - e.g., @ and Road Transport Corporation.

Article 13 of the Constitution, nullifies a old laws (which were in force prior to the
commencement of the Constitution)%takes away or abridges the rights conferred by tlis

part of the Constitution.
Apart from Fundamental Rig@ﬂf{ IV of the Constitution provides Directive Principles of

State Policy. These Dircgtiyns ardeclared to be fundamental in the governance of the country
and the States, while sf%heir policies, and directed to observe them. These principles
hence are designed to create’social, political and economic conditions in which the fundamentai
freedoms can be effectively enjoyed by all. Fundamental Rights are not to remain largely as
formal guarantees. However, Fundamental Rights in Part I are justifiable, that is, can be
enforced in a Court, but Directive Principles cannot.

While determining the scope of the Fundamenta) Rights, the Courts should be guided by Directive
Principles, B.y virtue of the mandate of Equality in Article 14 and 16, some of the Directive
Principles assumed the status of Fundamental Rights. Article 14 of the Constitution gnarantees
a person Equality before the Law and Equal Protection of the Laws. Equality before the Law

and Equal protection may seem to mean the same but there is a difference between these two
assurances. '

a) Equality :

Equality before Law means absence of any special privilege in favour of any individual, and all
persons are subjected to law equally. It means that no person is above the law of the land and
is subject to the ordinary law. Every person, irrespective of his orher status or rank (right from

the President to a common man in the street), is respoensible for acts done by him or her
without lawful justification.
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Equal Protection of Law guarantees equal treatment of persons in 'equal circumstances,
permitiing differentiation in different circumstances. In othér words, no one should be either
favoured or put under any. disadvantages i in the normal circumstances. But, in certain
circumstances, the law can treat people dlfferently. While doing so, it should show a reasonable.
justification. Article 14 prohibits discrimination, but permits reasonable classificatiomrto attaisi
the objective permitted by the Constitution. The classification must be based upon intelligible,
differential and should be related to the purpose sought to be attained,

Thus'in a law of pr0h1brt10n it would not be unconstitutional to dliferentlaE between civil

and mllltary personnel, or between foreigners and Indian citizens - for they ase not similarly
circumstanced from the stand point of need the for prohibition of consumption of liquor’.

This Article protects against arbitrary dlscrlmmatlon and also against -all arbitrary
governmental actions.

Article 15 applies only to the citizens of India. It prohibits discrimination against any citizen
on grounds of religion, race, caste, sex and the place of birth. In other words, a person should
not be treated unfavourably because he belongs to a particular religion, caste, sex , etc.

But, clause (3) of this sections, provides an exception to the above prohibitions. Under this

clause, the State can make special provision for 'wo_men and children and under clause (4}, the
State can make special provision for the advancement of socially and educationally backward
classes of citizens or for the Scheduled Castes and the Scheduled Tr

Article 16 of the Constitution guarantees equality of opportunity in m¥efs of public employment.
All citizen are given an equal opportunity in the public empy @ t. It prohibits discrirgination
in the matter of any appointment, promotion and terminatiOne# the public service.

Clause (3) of this Article makes an exception to this rule er this clause, the State Government
ent. Under clause (4), the State may

can prescribe residence as a condition for publj @ plo
reserve any post or appointment in favour of al ba kward class of citizens, if in the opmlon

of that State, that particular class (backw ass) is not adequately represented in the services
under the State. '

Under clause (5), however, in the case of religious institutions, the. State may appoint only a
person belonging to a particular religion where the public office is related to that.

b}  Freedom:

Article 19(1) guarantees six fundamental freedoms to the citizens - they are (@) Freedom of -

speech and expression; (b) Freedom of assembly';_(e) Freedom of association; (d) Freedom of
movement; (¢) Freedom of residence and settlement and (f) Freedom of profession, occupatior,
trade or business,

Clause (2) to (6) of this Article permits imposition of reasonable restrictions on these freedom.

Under Sub clause (g) of 19(1), a freedom s given to practice any profession or to carry on any |

occupation, trade or business.

Clause (6) of Article 19 permits imposing reasonable restrictions ~ of the freedom. The State
can make a law prescribing the professional or technical qualifications necessary for practicing
any profession or carrying on any occupation, trade or busmess Fore.g., only quahﬁed rnechedl
graduates can practice medlclne Or surgery.

Article (19)(6) permits the State or any Corporation owned or controlled by the State, to carry '
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on any {rade, business, industry or service, to the exclusion, complete ot partial, of the citizens.

In other words, the citizens may be restrained from takingup any trade or business or industry
in the public interest. In certain fields of business or industry, the State may feel that a State
owned Corporation can serve the public in a better way than a private individual. In such
circumstances, the State may put a restraint on individuals to take up that trade, or business.
The restraints may be partial or complete.

When it imposes restrictions, the restrictions should be reasonable. In one instance, the Supreme
Court invalidated the o rder on the ground that it imposed an unreasonablc restriction upon the
freedom of business of those engaged in the manufacture of bidi manufacturing during the
agriculture season. The object of the Act was to provide measures for the supply of adequate
labour for agriculture labour in the season. Instead of completely forbidding the people of that
area from going to bidi factory, the government could have regulated the working hours of the
bidi factory during the agriculture season. Total prohibition of the manufacturing of bidis
amounts to ynreasonable restriction’. o

Article 19(1)(g) confers a broad and general right which is available to all persons to do work
of any particular kind.

The workers whose services are terminated, as a resiof the sale of an industry cannot complain
that their freedom and choice of work s infrinhed*. ¥

Similarly, restrictions imposed on trade o try by the State to regulate the trade but not to
infringe can be the freedom of trade upon?

¢} Right to Life :

Article 21 : This Article give @ ction to the life and personal liberty of the citizen. No
person shall be deprived of his W or liberty except according (o the procedure laid down by

taw. Till 1978, the Cou eld and followed the decision of the Supreme Court in Gopalan
vs. the State of Madras™ that casc, the majority of the judges held that, if a cornpetent

legislature makes a law providing that a persen may be deprived of his liberty in certain
circumstlances, the validity of the Jaw cannot be challenged in a Court of Law. In other words,
the legislature has got the power to take away the liberty of a person and the Courts cannot
mterfere in the matter. But in Maneka vs. Union of Tndia® the Supreme Court over ruled the
decision in Gopalan's case. The Court held that the'State which secks to deprive a person of his -
personal liberty must satisty the requirements of Article 19. Further, the legislature should
prescribe a procedure for such deprivation which is not arbitrary, unfair or unreasonable.

The Right to Life under Article 21 includes Right to human dignity'®. The expression 'life’
assured in Article 21, does not connote mere animal existence or continued drudgery through
out life. This is a Right against torture, cruelty, or unusual or degrading punishment.

This Right includes the Right to livelihood, better standard of life, hygienic conditions in work
place and leisure®. The Right to Livelihood is to be treated as a part of the Right to Life. In the
absence of such treatment, a person can easily be deprived of his or her Right to Life by
depriving him or her of their right to'livelihood. Such a treatment would not only devoid life
of 1ts meaningful content but it would also make life mmpossible to live. The Right to Life with
human dignity encompasses within its fold some of the finer facets of human civilisation which
makes life worth living’.
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d) Prohibition of Slaverv & Forced Labour :

Article 23 : This Article prohibits not only slavery but any kind of traffic in human beings:
Tratfic, here includes, traffic in women or children or the crippled for immoral or other purposes'.
This Asticle prohibits all forms of forced labour Forced labour in any form is violative of

human dignity and is contrasy to basic human values. For liquidation of debt, or remuneration
for a service, a persen cannot be compelled to perform service if he or she is not willing. No
person shall be required to render service to another on payment of anything less than the
minimom wages. '
In the State of Rajasthan'?, the State made an exemption, passed an Act, during famine relicf
- work. The workers were made to work in famine relief work, for a wage, which was less that
the prescribed minimum wage. The Court held that it is violative of Article 14 of the Constitution
and such cxemption was void. The rights of all workers will be the same whether they are
drawn from an area affccted by drought and scarcity conditions or came from elsewhere.

The State cannot take advantage of the helpless condition of the affected persons and extract
labour or service from them on less payment of wages.
Article 39(d) is a Directive Principle of State Policy. By virtue
Article 14 and 16, some of the Directive Principles have assug
‘Rights. Article 39(d) is one such right.

g} . Equal Pay for Equal Work for M@Women i

Amcle 39%d) of the Constitution provides that "thé shall, in particular, direct its polu:les
towards sccunng- ............ That there is equalegay equal work for both men and women

It

the mandate of Equality in -
Ye status of Fundamenial

While interpreting the principle, the as to examine issues such as what is cqual work?
How to evaluate the work? and so on. etimes, a job may appear to be similar to another
in some points, but vitally different from the other. Some of the criteria employed to differentiate
are, the requ'ire'd skill, strain of the work, experience required, 1'esp0nsibiiity (o be undertaken,
educational and other qualifications necessary. Sometimes, how the claimants are recruited, as
- compared with those with whom parity of treatment is claimed, may be relevant.

For a long time, the tendency was to pay less to women workers in an establishment. In an
establishment'? confidential lady stenographers were getting lesser pay than the male
stenographers. A setilement was arrived in 1975, between the management and the employees
union. The settlement was provided for the mode of bringing the pay scales of the {ady
stenographers on par with their male counterparls. As a result, the basic pay of the lady
stenographers’ wus reduced from Rs. 560 to Rs. 245 and-D.A. was increased from Rs. 525 to
Rs.935.25. Inall, she was getting Rs. 1180.25 per month and her male counterpart, who had
put in an equal number of years of service being paid Rs. 585 by way of basic Ipay and Rs.
1325.24 by way of D.A, was being paid Rs. 1910.25 gross. She complained to the Authority.
The Authority rejected the plea holding_thaf in view of a settlement of 1975, the respondent was
not entitled to any relief,

The Supreme Court held that there was discrimination between the lady stenographers and
male stencgraphers. The value and the nature of the work was the same. The years of service
was also the same. This cannot be tolerated under Section 4 of the Equal Remuneration Act,
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The settlement arrived between the parties cannot be implemented in view of Section 3 of the
Egual Remuneration Act.

The Act does not permit the management to pay a section of its employees doing the same work
ora work of similar nature, lesser pay contrary to Section 4(1) only because it is not financially
able to pay equal remuneration to all.

f) Right to Work :

Article 41 directs the State to uphold Right to Work. "The State, shall, within the limits of it
economic capacity and development, make effective provisions for securing the Right to Work,
to education and to public assistance in case of unemployment, old age, sickness and disablement
and other cases of undeserved want". The State should follow a policy of eradicating
unemployment, ‘

g) - Living Wage Conditions :

Article 43 gives a direction to the State to provide to all workers, agricultural industrial or
otherwise, work, a living wage conditions of work ensuring a decent standard of life and full
‘enjoyment of leisure and social and cultural opportunities, and in particular the State shall
endeavor to promote cottage industries on an individual or cooperative basis in rural areas,

h) Minimum Wages : B
e ustenance of ths worker but for the

A Minimum Wage must provide not merely for th

preservation of the efficiency of the worker, £or¥ais purpose, the minimum wage must atso
provide for some measure of education, me equirements and amenities, It should be
sufficient to cover the physical needs orker and his family. Iindustry should pay this
mintmum wage iirespective of its capacit¥ to pay. If an industry is unable to pay to workmen,
atleast a minimum wages it has 0 exist. '

Article 43 directs the Statc Jag secule, by suitable legislation or economic omganisation or in
any other way, to all worker$ ltural, industrial or otherwise, work, aliving wage, conditions
of work ensuring a standard 8f life and full enjoyment of leisure and social and cultural
opportunities and, in particular, the State shall endeavour to promote cottage industrics on an
individual or cooperative basis in rural areas.

"What is a living wage' was defined by Justice Higgins of the Australian Commonwealth Court
of Conciliaticn (in the Harvester case). According to him, it was a wage sufficient to ensure the
workmen, food, shelter, clothing, frugal comfort, provision for evil days etc., as well as regard
for the special skill of an artisan if he is one'.

According to another definition, the basic wage paid to an adult male employce shall not be
less that what is "sufficient to maintain a well conducted employee of average health, strength
and competence and his wife and a family of three children in a fair and average standard,
comfort, having regard to the conditions of living prevailing among employees in the calling in
respect of which such basic wage is fixed, and provided that, in fixing such basic wage earnings
of the children and wife of such employee shall not be taken into account.

To sum up, a living wage should enable the male earner to provide for himself and his family
not merely the bare essentials of food, clothing and shelter, but a measure of frugal comfort
including education for the children and protection against ill-health, requirements of essentizl
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social needs and a measure of insurance against the more important misfortunes, including
old-age. ' ' ' ' o

44. SUMMARY :

Constitution provides some Fundamenta | Rights under Articles 14, 15 and 16., besides
guaranteeing equal Opﬁdrtunities for employment, Article 21 and 23 give a Right to livelihood
and a right to lead a dignified life. Everyone is entitled to equal protection of law, without
discrimination, Art. 16 guarantees equality of opportunity in matters of public employment,
- with exceptions to backward classes. Freedom of profession or trade is available underArticle
'19(1). Art. 23 prohibites slave'ry and forced labour Art, 39 {d) is a Directive Principle which
became a Fundamental Right with judicial interpretation directing the State to secure equal
‘pay for equal work from both men and women. Right to Work (Art. 41), Living Wage Condition
(Art, 43) are some moreRrights available in the Directive Principles of State policy. - '

Constitution of India envisages equal employment opportunities for both men and women.

The Constitution also provides for a Right to livelihood and a Right to live in digmty equaliy to

both women & men. To achieve these objectives, various enactments were passed by the

_ Parliament. If implemented, thése provisions will result in equal treatment to women in the
matters of employment. '

45, GLOSSARY :

Rig;rht to Work =  Every citizensho@provided with an opportunity to
: work. It is § Biggctive Principle of State Policy under

: Art. 4 :
Living Wage Conditions = Con ns~under which the wages hélp the labour o

il

. on. _
g age prescribed by the Authority necessary to meet

the bare needs and provide education, medicine, etc.

Mmimum Wage
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4.8. MODEL EXAMINATION QUESTION'S :

I. Answer the following questions in 30 lines each .

l.  What are the various provisions under the Constitution which deal with the Right to Work?
2. Explain the Directive Principles of State Policy concerning the welfare of labour?

If. Answer the following in 15 lines each.

a) Equal Pay for Equal Work 0
b) Living Wage Conditions O '

Qj?“

Ao
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50. OBJECTIVES:

After going through this umit, you wile to _ o
*  study various provisions under the end€tments for welfare of the labour

ok

study the rights and duties of employees and statutory obhgatlons of employerq under
these enactments. :

'51. INTRODUCTION :

Under the broad framework of the Constitution, the State passed several enactments aiming at
achieving the welfare of the labour in India. The Labour Law under different Acts specified the
rights and duties of the workmen and women and imposed certain obligati:ms on the employers.
These laws also enumerated the criminal offences, in the form of violations of the provisions,
for which the punishments are also prescribed. Some of the enactments were intended to
translate the ideals provided under the Directive Principles. For instance- the MinimumWages
Act and Bqual Remuneration Act enforce the Fundamental Right to Equality and try. to provide
for better living conditions for the labour class. Factories Act provides the duty to create
healthy working conditions for the workmen and women. In this unit, we will discuss the
contents and provisions of various labour welfare enactments and proccdures for redressal of
grievances, etc.. S '
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5.2.  MINIMUM WAGES ACT, 1948 :

This Act was passed in 1948. The purpose of this Act was to ensure minimum wages to the
labourers and to prevent forced labour in any form,

The concerned Government reviews the minimum rates at regular intervals and the period of
interval is not more than 5 years.

To bring any industry or employment under the purview of thisAct, the appropriate Governent
appoints a fact finding machinery. This machinery inquires into [acts such as existence of more
than a thousand employees in any industry or employment.

The minimum wages may, be fixed in any one of the fou.r ways :
a a minimum time rate; '
b} aminimum piece rate;
¢) a guaranteed time ratc; and

d) a overtime rate

worker should be which given as many work at the end ofthe day as fas he

a)  Aminimum time rate means - that wages so age calculated for work done per hour The
’0(
should earn minimum amount of waggs

b)  Wages are paid as per piece rate also xample, Rs. 10/- paid for making 100 beedies
in a beedi industry. Wages are%according the number of beedies made.

¢) Wages may be fixed per
which may enable him
W’agﬂ.

haur an§g per piece. The worker is supplied as many pieces as
pis minimum wages per day. This is called guaranteed time

d) A workeris paid € ages if e works for more hours than the fixed hours. He will be
paid extra wage in respect of over-time work done by such employee. This is called
Qvertime rate.

Wages may be fixed per hour, per day, or per month. The employer cannot pay below the
minimum wage rate to his employees. (Section 3). The minimum wage must be paid irrespective
of the extent of profts, financial conditions of the establishment or availability of labour at
lower rate.

In a day an adult cannot work for more than 9 hours period and these ¢ hours are inclusive of
rest hours, -

A child 1s aliowed to work only for 4 1/2 hours, including rest hours {Section 3).

An authorised medical practitioner should certify whether an adolescent be considered a child
or an aduit. (Under section (3), the wages are fixed in such a A way that dlﬁ'erent mimumum
wages are fixed for 1) different scheduled employments.

iry for different classes of work in the same scheduled cmployment.
i) different wages for adulis, adolescents, children and apprentices.
under Section 4 there are three ways of fixing minimum wages :

1) Tofix abasic rate of wage and a special allowance at a rate to be adjusted, as practicable,
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with the variation in-the cost of living index applicable to such workers; -

2) . A basic rate of wage with or without cost of living allowance, and the cash value of

the concessions in respect of supplles of cssentral commodltles at concession rates made to the
worker, - '

3) An inclusive rate allowing for basic rate the cost of lmng allowance and. the cash
value of the concessions. :

These cost of living allowance. and cash value of the concessions for commodi ties are computed
~ by the appropriate authority at prescribed intervals. The appropriate Government will give
directions to the appropriate authority to review and le up the minimum wages.

Procedure for fixing uj the Minimum Wage : (Section 5

For revision or fixing up the minimum rates of wages, the appropriate Government appoints
committees and sub-committees. The function of these committees is to hold enqumes and to
advise the Government in respect of mlmmum wages.

A Central Advisory Board is also constituted by the Central Government to advise the Ccntral
. and State Governments in the matters of minimum wages.

Central Advisory Board - Composition of the Board :
The members are nominated by the Central Government. An eq%nber .

a) members representing employers and

b) members representing _emplo'yees; _
¢) independent members not exceeding 13 of its tvmbers.
)

..d) chairman of ‘the Board’will be appoint romy among . the independent _mem'bers.'
(Secs. 8 & (9). ' ' - '

Minimum wages payable under this Act@e in cash

-}E;'ut in certain cases where there is a custotwfo pay the wages in kind (pdrtly or wholly), the

overnment may authorise the employer to pay in kind.
N

The Government may also authorise the employer to supply the essenllal commodities at a
' concessmnal rate-as wages (partly) (Sectlon 113},

Fixing hours for a normal workin da

An employer can take actual work for 8 hours per day for 6 days.in a week. He may take upto
"9 hours of work on any day without paying overtime wages, if the total number of working
hours do not exceed 48 hours ina week. '

Over-tlme wages H

When an employer takes the work of an employee for more than fixed hours of “work per day
‘he is liable to pay for those extra hours of work. Normally , the rate of overtime wage is fixed
as double the minimum wage amount. Sometimes it can be relaxed, but it should be certainly -
in excess to the normal minimum wage. {Section 14)

When an employer could not take the services of an employee in the normal fixed hours (8 or -
9 hours in a day), the worker is entlt]ed to get full day's wage.
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If the worker is not willing to work for the fixed hours of time, then he is not entitled to get full
day's wages. {Section 13)

Maintenance of registers and records :

Every employer shall maintain registers and records giving the particulars of employees, work
performed by them, wages paid to them, receipts given by them and other particulars.

He should exhibit notices of all the above particulars, at a conspicuous place. The employer
should issne wage-books or slips to the employees. The particulars of wages are filled in these
books or slips in a prescribed manner. (Section 18).

Enforcement Authority :

The appropriate Government appoints Inspectors after notifying in the official Gazette. It may
prescribe their powers and jurisdiction.

Powers of an Inspector :

He may enler the premises of any factory or industry (where thisAct applies) at any reasonable
time, He may take the assistance of some local authority, while conducting an inspection or
inquiry. He may ask for any record or document of wages.

He may examine any person, regarding the wggesNHe may ask for any information regarding
wages. He may ask for addresses of persons.

He may seize, or require copies of any @ r or document which he feels relevant.

The Inspector is deemed to be & ic servant and if any person is asked to produce any
document or if any persen is summigned, he 1s legally bound te comply. (Section 19).

Claims :

Under Section 20, t Government appoints an authority to hear the cases of the claims
for payment of minim ages. The person fit to be appointed he hear such claims is ...

1. a Commissioner for workmen's compensation;

2. any Regional Labour Commissioner of Central Government;
3. Labour Commissioner of a State Government;

4, any Judge of a Civil Court;

5. any Stipendiary Magistrates.

Who can Claim?

1. the employee himself;

2. any legal practitioner;

3. any official of a trade union authorised in writing to act on his behalf;
4. an Inspector

5. any person acting with the permission of the authority;

What type of claims can be made? :
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An employee can make the claim when he is paid less that the minimum rate of wages. The
Authority can direct the employer to.pay to employee the difference of payment. The authority
can also ask the employer to pay compensation for deficient payment. This authority can
entertain the claim for over-time allowances also. '

The employee should make an application within six months from the date of the claim. The
authority can condone the delay, if he is satisfied that it is delayed for a reasonable cause..

The anthority gives an opportunity to the applicant and the employer to present their cases.
They are given the opportunity to produce evidence,

[ any one of the partics is not satisfied with the order of the authority, he can appeal to the High
Court. '

3.3. EQUAL REMUNERATION ACT, 1976 :

This Act was passed to give effect to the provisions of Article 39 of the Constitution.

Section 4 of the Act imposes a duty on the employer to pay equal remuneration to men and
women workers for the same work or work of a similar nature. For performing the same work
or work of a similar nature the employer cannot pay a lesser amount to any employee on the
ground of gender. It was the previous practice of the employers to pay lesser wages to women
workers.

To comply with the provisions of this Act, the employer shall educe the remuneration rate
to the other labourer of the opposite sex (i.c., for me ers).

Where there are more than two rates in any est%e t, on the commencement of thisAct,

the employer is bound to pay the heighest rate oRgfages to men and women workers.

Section 16 of this Act authorises the app overnment to make a declaration exempting
certain cases, regarding differences,jg the Wgual remuneration. In these cases, the employer

may impose restriclions regardin ration to be paid to the employees. The air hostesses
of the Indian Airlines Corporation and¥fr India, are the glaring examples for this discrimination.
The salaries, pensions and retiremental benefits are different from that of an air purser who
does the same amount and similar kind of work.

While making recruitment for the same work or work of a similar nature, the employer should
not make any discrimination against women except in the cases where, employment of women
in such work is prohibited or restricted. (Section 5}

Advisorvy Committee :

An Advisory Committee is constituted by the appropriate Government which consists of not
less than ten persons {nominated by the Government} of which onc half shall be women. The
functions of this Committees are

1)  Toadvise the Government, with regard to the extent to which women may be employedin ..
such establishments or ecmployments;

2)  The Advisory Committee shall have regard to the nature of work, hours of work, suitability
of women for employment, the need for providing increasing employment opportunitics for
women, including part-time employment etc. (Sec. 6) ‘

Where there are any complaints the appropriate Government may appoint officers (not below
the rank of a Labour Officer) to hear and decide such complaints or claims. (Section 7)
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Appropriate Government may appoint Inspectors to inspect, whether the provisions of thisAct
are complied with or not. The Inspector may investigate into the non-compliance of the Act
within the local limits of his jurisdiction.

He is deemed to be a public servant; he can enter any premises of the building or factory; he can
ask for production of the registers and records or any other related documents. He can take
evidence of any person found incharge of the establishment or any other person if he feels
necessary. The employer or any other person should comply with the orders of the Inspector
For an offence committed under this Act, a complaint can be lodged only by an aggrieved party
or the appropriate govermment or an officer authorised by it. AMetropolitan Magistrate, or a
Judicial Magistrate of the First Class shali try these cases. (Section 12} .

This Act does not affect women's employment laws giving special treatment to women (suchas
Maternity benefit}, - '

54. PROVIDENT FUND :

The cmﬁloyee's Provident Fund was introduced for the benefit of employees, who do not have
any pension scheme. In the case of employees.of a factory there is no facility of pension after
retirement. So Provident Fund is introduced as a terminal benefit for nen-pensionary employees.
It is a compulsory savings system. Certain amount. of money 1s coniributed by the employer
and the employee and deposited in the Fund. The a%tis given to the-employee at the time

of retirement or at the time of leaving the job.

This scheme is extended to Government establigfepts also but the employer does not contribute
anything towards the Fund, as the employee 1 red by pension scheme.

The Employees Provident Fund Act wa?@j in 1952 and it applies to every establishment

which is a factory where twenty or ipage pefgons are employed. This Act exempted the following
establishments. Qs '

(Section 16) : 1) Establish which are registered under the cooperative societies Act. 2)
Establishments, employing an fifty persons and working without the aid of power 3) LI
exempted Central and State Government establishments whose employees are already covered
under the Central and State Government Provident Fund Scheme,

Scheme ; The empioyer has to make contribution both with regard to his share and with regard
to the share of the employee. He can recover the amount of the employee's contribution from.
the employee. When an apprentice ceases to be an apprentice and becomes a worker, his period
apprenticeship will be counted for purpose of the Provident Fund.

Central Board of Trustees ; The Central Government, by a notification in the official gazette,
constitutes a board of trustees for the territories to which this Act extends, The Board consists
‘of aChairman, a Vice-Chairman, Central Provident Fund Commissioner (Ex-officio), not more
“than fifteen persons representing States, ten persons representing the employers of the
establishments to which this scheme applies and ten persons representing the employees
. organisations. '

State Board ; The Central Government may appoint State Board of Trustees in consultation
with the concerned State Governments. The State Boards shall perform duties as assigned by
the Central Boards. '

\Evefy Board of Trustee (Central Board and State Boards) is a body Corporite, having perpetual
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succession and a common seal. It may in its name sue and be sued.

Central Board is headed by a Central Pfovident Fund Coinmissioner; He is the Chief Executive

Officer of the Central Board and shall be answerable to the Board,

For the efficient administration of the schemes, Section 6 of the Act provides for the mode of .
contribution, Eight and one thirds (8 1/3%) of the basic wages (dearness allowance' and retainin g

- allowance?) has to be contributed by the employer (the employee may be a person directly
employed by him or by or through a contractor), The employee’s contributions shall be equal
to the contributions payable by the employer in respect of him. If the employee so desires, he
may enhance his contribution (exceeding 8 1/3% of the basic wages, D.A., and retaining
allowance) but the employer is not under an obligation to enhance his share of contribution and
his share continues to be 8 1/3% of the basic (D.A. + Retaining allowance). The Central
Government may modify this Section and may enhance the contribution rate.

This Section and Paragraph 29 of the Provident Fund Scheme, do not leave any option to
employees to pay or not to pay their contribution, '

The Act comes into operation by its own vigour and its operation is not dependent on any
decision taken by the authorities under the Act. The employers are under an obligation to pay
their share of contribution to the Fund within the time prescribed\rom the moment theAct and
the scheme became applicable to them. No notice or intima@hat respect is necessary 1o
be issued by the authorities. '

Employees' Family Pension Scheme :

Cent_ral'Govemmen-t may by notification in the offi ette, frame a scheme, the Employees
Family Pension Scheme for the purpose of %dm family pension and life insurance benefits

to the employees of any establishment or establishments to which this Act applies. _

The moment the Scheme is fram mily Pension Fund comes into existence. 'Like
Employees' Provident Fund, the con tons will have to be made both by employee and
employer into the Fund. The portion of the employer will not be more than 1/4 payable under -
Section 6. This Fund is vested and administered by the Central Board. The scheme may
provide for matters like (Schedule I1T) (1) to whom this scheme should apply; (2) portion of the
employee and employer and the manner in which it may be credited; (3) contribution by the
Central Government and the manner in which accounts of these Funds are maintained etc,

The Scheme may have prospective or retrospective effect.

Employees' Deposit Linked Insurance Scheme :

Like Family Pension Scheme, the Employees Deposit Linked Insurance Scheme may be framed
by the Central Government by notification in the official Gazette. The moment the Scheme is
framed, the Fund comes into existence and shall apply to all establishments to which this Act
applies. The contribution of the employer shall not be more than 1% of the aggregate of the
basic wages, dearness allowance and retaining allowance for the time being payable in relation
to the employee. ' '

" Inspectors :

~ The appropriate Government may, appoint such person s as it thinks fit to be Inspectors for the .
purpose of this Act and may define their jurisdiction. The Inspectors are empowered to inquire p
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into the information fumished in connection with this Act. He may examine any records,
~ registers or any relevant documents connected with the Scheme.

Where there is a dispute regarding the applicability of thisAct to an establishment, such dispute
shall be decided by the Central Provident Fund Commissioner, Addl. Central Provident Fund
Commissioner, Deputy Provident Fund Commisstoner, Regionat Provident Fund Commissioner
or any Assistant Provident Fund Commissioner. These officers determine the amount due from
any employer under any provision of this Act the Scheme or the Family Pension Scheme or
Insurance Scheme. The officer conducting the enquiry under sub-section (1) shall, for the
purpose of such inquiry, have the same powers as are vested in a court under the Code of Civil
Procedure 1503.

They have the following powers :
1) enforcing the attendance of any person or examining him on oath;
2} requiring .production of documents;
3) receiving evidence on affidavit;

4) issuing coromissions for the examination of witnesses and any other inquiry which is
in the nature of a judicial proceeding. The officer who passes an ordet has the power to review
it.

If the parties are not satisfied with the review, peflies before the Fmployees’ Provident
Funds Appellate Tribunal.

A tribunal consists of a Presiding Oﬁicw 1s qualified to be a Judge of a High Court.

Nomination : Each member shall e, imhis declaration, a nomination conferring the right to
receive the amount that may st is credit in the Fund in the event of his death. The
member may distribute the agagunt that may stand to his credit in the Fund amongst his nominees
at his own discretion. '

If the member has a family at the time of making a nomination, the nomination shall be in

favour of one or more persons belonging to his family. Any nomination made by a memberin
favour of a person not belonging to his family is invalid.

If a member has at the time of the nomination no family, but subsequently acquires a family of
his own, such person, shall make a fresh nomination in favour of one or more persons. If he
does not make a fresh nomination, then it deemed to be invalid.

A minor can also be nominated by the member, but a major person from the family has to be
nominated as guardian of the minot '

Withdrawal :A member can make an application to the Commissioner for withdrawal from the
fund for the purpose of purchasing a dwelling house/flat or for the construction of a housc or
for acquiring site. The amount of withdrawal shall not exceed the member's basic wages and
dearness allowance for thirty-six months or the member's own share of contribution together
with that amount of the employer’s share of contributions.

The withdrawal is granted (1) if the member has completed five years membership of the Fund;
(2) the member's own share of contribution with iriterest thereon in the amount standing to his
credit in the Fund is not less than one thousand rupees; (3} the dwelling house/site is free from
encumbrances. No withdrawal shall be granted for the purchase of property in a joint name.
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55 EMPLOYEES' STATE INSURANCE ACT, 1948 :

Employees' State Insurance Act, 1948 was passed to provided certain benefits to employees in
case of sickness, maternity and employment injury and to make certain benefits. To carry out
the above mentioned functions, an Employees’ State Insurance Corporation was constituted.

Composition of the Corporation : The Corporation consists of a Chairman, a Vice-Chairman -
and a maximum five members appointed by the Central Gevernment. Each State Government

- (in which this Act is ¢énforce) appoints one representative from their respective States. Similarly,
the Central Government appoints, one representative from each of the Union Territories. Ten
persons are appointed by the Central Government to represent the employers. These employers
are appointed in consultation with the employers’ Organisations from all over the country. Ten
persons from employees’ organisations are also appointed by the Central Government. Two
members from medical profession (Doctors) are appointed in consultation with the medical
organisations,

Three Members of Parliament {two from Lok Sabha and one from Rajya Sabha) are elected by
the members of the respective Houses. The Director-General of the Corporation would be the
ex-oificio member. The term of office of the employees' representatives, employers'
representatives, medical practitioners and the Members of the Parliament shall be four years
commencing from the date of their appointment or election is ngtifi

A member shall continue to hold office (after the expiry of his terruntil the election of his

successor is notified.

The Chairman, Vice-Chairman, Members appointe the Central Government, members
appointed by the State Government and Union Territor€, shall hold office during the pleaseure
of the Government. An outgoing member of oration is eligible for re-appointment or

re-election.

A Standing Committee is constituted f ng the members of Corporation.

Medical Benefit Council : May be constituted with the Director-General, Deputy Dircctor
General, Health Services (appointed by the Central Government). '

Medical Commissioner of the Corporation (ex-officio), one member each from the State
(appointed by the State Governments) concerned, 3 members from employers oiganisation
(appointed by the Central Government), 3 members from employees organisations (appointed
by the Central Government), 3 members from the medical profession, of whom not less than
one shall be a woman (appointed by the Central Government).

The term of office of the appointed members shall be four years from the date on which his
appointment is notified,

Director-General : The Director-General is the Chief Executive Officer of the Corporation. e
and a Financial Commissioner are appointed by the Central Government, in cUnsultallon with
the Corporation. The Corporation may recruit other staff of officers and servants.

Powers of the Standing Committee : The Standing Committee shall administer and exercise
any powers and functions of the Corporation, under the supervision and control of the
Corporation. :

Corporation has the power to promote measures for the improvement of the health and welfare
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of insured. To function in a more effective way, a Corporation may appoint Regional Boards,
Local Committees and Regional and Local Medical Benefit Councils in certain areas and may
delegate powers to them.

Finance and Audit : The Corporation accepts grants, donations and gifts from the Central or
State Government, local authority or any individual or body whether incorporated or not for ail
purposes of this Act. All such amounts which are received are paid into the Reserve Bank of
Indta or any other Nationalised Bank. The account of such amounts is operated by the authorised
officer approved by he Corporation.

Purpose for which Fund may be expended : The Fund is mainly for the medical treatment of the
insured persons, and their families. Expenditure incurred for the maintenance of the Corporation
is also drawn from this Fund. The fund meets the expenses of establishment and maintenance
of hospitals, dispensaries and other institutions and the provisions of medical and other ancillary
services for the benefit of insured persons, and their families within the limits prescribed. The
Fund may be spent on the improvement of the health, welfare of the persons and for the
rehabilitation and re-employment of insured persons who have been disabled or injured,

The costs of legal proceedings and expenses to meet other expenditure for the purpose of
implementing this Act is also met by this Fund.

Contributicns : All employees in a factory are inSyred under this Act. The contribution to
Corporation comprises of employees’ contributiolgnd dmployers' contribution (to the employee).

A casual worker is also entitled to payme % ntribution by the employer towards employers'
contribution as well as employee's contribgiopd though he is employed even for a day or two or

for a few days in a week. %
It is the responsibility of the pifiaj pal &mployer in respect of every employee (whether directly
employed by him or by Lhrou%mediate employer) to pay both the employees contribution
and employer's ccmtrili§$6 e employees' contribution is the amount deducted from the

wages of the employee mployer (i.e., the employer recovers the employee's contribution
from his wages.

The contribution is payable on the last day of the wage period. An employer cannot contend
that it was not possible for him to deduct the wages of employees towards the contribution.

The employer should maintain records of payment of contribution, either in a register or by a
card system. The payments should be shown or recorded by means of special stamps (adhesive
or stamps or impressions on the book or card), '

Inspectors : The Corporation appeints its officials as Inspectors, The Inspectors duties are to
examine the records of payment of the contribution. He may ask any principal employer to
furnish the necessary details about the contribution or to produce any necessary documents.

Benefits : The insured persons are entitled to the following benefits :

1) Periodical payments in case of sickness. He may have to furnish a certificate duly signed
by the authorised medical officer appointed under this Act regarding his sickness.

2)  IN the case of women, periodical payments are made towards maternity benefits. Here
also she has to preduce her eligibility certificate duly signed by a medical officer.

3)  Disabled persons, who suffered an injury during the course of employment which resuited
~ in disablement.
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- during the period of the employee's sickness

4)  Where an insured person dies as a result of an employment injury, h1s dependents are
eligible for perlod1cal payments,

5) - Expenses of any medical treatment of the insured person,

6) | Incase of death of an insured person, the eldest member of the family or the person with
whom he stayed at the time of his death, will receive the funeral expenses. In this case, the
amount will be a fixed sum and be fixed by the Central Government.

In the case of sickness and maternity benefit, the rates and the period for which the payments
are to be macle will be fixed by the Central Govemment '

In the case of disablement (for not less than three days) the period and the rate of payment will
be fixed by the Government.

In the case of dependents, benefits also (in the event of the employee's death), the same. rules
will apply. '

Benefits not to be combined : Where persons are entitled to more than one benefit, e.g., both
sickness benefit and maternity benefit, they have to choose which benefit they shall receive.
They are not entitled to get both the benefits at the same time. In case of excessive amounts
received by the insured person, the Corporation will recover the excess amount.

Employer's Duty : Where in any factory, due to the neglect of@neror occupier of the
premises, the standard sanitary conditions are not observed, the ration may send to the
owner of the factory, a claim for the payment of the extra 3 towards the sickness benefit.
Similarly, the contribution of the employer may be enhanc¢ jfthere is a greated incidence of

occupational disease. _ . Y\ _

An employer shall not reduce the wages or dj jss 0 discharge or punish in any other way
ity (confinement) (Section 72). This is

to discourage employers from using the™penefits provided under this Act as an excuse or

justification for reducing or discontinu .benefit available to the workmen under their

conditions of service on the ground of similarity between the two types of benefits. (Section
73-B and C) (Bareilly Holdings Ltd. vs. Workmen, (1979) Lab. 1.C. 600 (SC).

Eroployees' Insurance Courts : Section 74 and Section 75 of the Act indicate that the disputes
that arise under the provisions of the Act, must be decided by the Employees' Insurance Act and
not by a civil court. But the Act does not prevent anybody from launching a criminal proceeding

_ In contravention of the provisions of this Act.

The State Government shall decide the number of Judges to the Court. Any person who has
been a Judicial Officer (or is a) or is a legal practioner of five years standing shall be qualified

to be a Judge of the Employees' Insurance Court.

These Courts can dec1de any question regarding ......

a)  whether a person is an employee within the meamng of thisAct or whether he1 is liable to
pay the employee's contribution.

- b) the rate of wages or average daily wages of an employee for the purpose _of this Act.

c) the rate of contribution payable by the principal employer in respect of the employee.

d)} the person who is or was the principal employer in respect of any employee‘




) theright of any person to any benefit and as to the amount and duration of payment.

The Court can review the direction of the Corporation under Section 55-A, regarding the payment
of dependents benefits. It can decide any other matter which is in dispute.

It can also settle the following claims fro recovery of contributions from the principal
employer......... '

a claim by a principal employer to recover contributions from immediate employer
a claim against a principal employer under Section 68.

a claim under Section 70 for the recovery of the value or amount of the benefits received
by a person when he is not lawfully entitled thereto.

a claim for recovery of any benefit admissible under this Act.

56. WORKMEN'S COMPENSATION ACT, 1923 :

The employer is liable to pay compensation to his workmen for the injury in an accident,
arising out of and in the course employment. Workmen's Compensation Act provides for the
payment of such compensaticn to the workmen by their employers.

The employer is liable to pay compensation f(@llowing injuries ;

(1) when the injury results in the total or parth difablement of the workman for more than

three days;
(2} when the workman contracts a dises culiar to the occupation;

(3) where death results from the i he dependents are entitled to compensation.

Three factors must be estab@ get compensation under Section 3 of this Act.

Firstly, there must be giipjury _
Secondly, it should be%d in an accident; and
Thirdly, it should be caused in the course of employment. _

Death in ordinary course by some bodily ailment, even in the course of employment, cannot
attract the liability of the employer.

The employer is liable to pay compensation, if the injury results in permanent or partial
disablement. (Section 2(g)(D)).

When a injury results in only partial disablement then also the workman is entitled to
compensation. The injury need not result in the total loss of earning capacity.

Schedule 11 of this Act deals with cecupational diseases peculiar to employment. In this case,
contracting of the disease peculiar to the occupation is deemed to be injury by accident.

The worker is entitled to get compensation in the case of occupational disease, if he had worked
continuously for a specific period at the employer.

- When a workman employed with more than one employer and contracts a disease like infectious
diseases, and diseases caused by compressed air etc, specified in Part C of Schedule III to the
Act all employers are liable to pay compensation to the employee, The proportion in which
they have to pay compensation will be decided by the Commissioner.
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The workman can claim any compensation either before a Civil Court or.before a Labour -

Commlssmner He can not move the Court and the Commissioner at the same time. The
employee and an employer can enter into an agreement in respect of the compensation, in
which case the claim need not be 1nst1tuted either before a Commissioner or before a Court.

Dependents : When death results from the injury, the workman's dependents are entitfed to

compensation. The dependents under the Act are the following persons :
1) his widow, minor legitimate son, wnmarried legitimate daughter and a widowed mother;

ii} Re-marriage of the widow of the deceased workman does not make her cease to be his
dependent. She is entitled to receive compensation as there is no provision in this Act to the
effect that subsequent events would affect the claim of the dependent to compensation.

Apart from the above dependents, the following persons are also recognised as dependents of

the deceased.

1) asonora daughter who has attained the age of 18 vears and who is infirm and wholly
dependent on the earnings of the workman at the time of this death.

iii) a)a widower;
b) a parent other than a widowed mother;
a minor illegitimate son, an unmarried illcgitima@t@n
if married a minor or a widowed minor daughieg .
d) minor brother, unmarried sister, or wiclowe ;
e} widowed daughter-in-law ?\
£)  aminor child of a pre-deceased/ _

g) aminor child of a pre-decegsed d3

ghter where no parent is alive;
h) paternal grand-parent wh parent of the deceased is not alive

who are wholly or p'artly dependent on the carings of the deceased at the time of his death.

In English Law, there is a reduction of schedule compensation on the ground of contributory

negligence. But under our law, the Act does not provide for reduction of schedule of
compensation on the ground of contributory negligence. o

Enforcement Authority : The Assistant Labour Officer has to send a report to the Commissioner
regarding the claimants. The Commissioner has to know what is contained in the report. -of he

Assistant Labour Officer. The claimants have to prove before the Commissioner that they were

the dependents of the deceased at the time of his death.

The employee should be in the service continuously for a period of twelve months (not less
than twelve months period). While calculating the wages, (for the purpose of this Act), the
wages for the leave period is not calculated. (Section 5).

Commissioner ; The State Government may appoint any person to be a Commlssmner [or
workmen's compensatlon (Section 20).

The Commissioner may seck the assistance of one.or more persons who are familiar with any
relevant maiter under inquiry to assist him in holding enquiry.
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Functions of a Commissioner ;: The Commissioner has to inquire into the questions in any
proceeding as to whether a person injured is or is not a workman. He has also to inquire into
the nature and the extent of disablement and the amonn of compensation payable. The matter
is normally settled by an agreement between the parties.

If the parties fail to come to an understanding, then the matter is referred to the Commissioner
by an application.

If a person cannot make an application in a prescribed manner, it can be rectified under the
direction of the Commissioner. It cannot be thrown out. Once the compensation is settled by
an award - a second application on the ground of aggravation of injury is not maintainable. A
person who claimed compensation under this Act, cannot claim compensation under any other
Act like Motor Vehicle Act etc. '

Powers of the Commissioner : The Commissioner has all powers of the Civil Court under the
Code of Civil Procedure 1908 ( 5 of 1908) for the purpose of taking evidence on oath and
enforcing the attendance of witnesses and compelling the production of documents and material
objects,

The parties to the claim have to appear before the Commissioner. Where it is permitted, an
application can be made on behalf of the party by a Trade Union Leader, Inspector or a member
of the Joint Hindu family. The parties (except the witnes¥s) can appear before the Commissioner
cither in person or by a legal practioner or by an off¥ggr i the Insurance Company.

The Claimants must be awarded the full am@.compcnsation under Section 4 even if they
claimed a lesser amount. A notice of the acc as to be given to the employer. In the case
of an accident, the claim will have to b rred within 2 years of the occurrence, and in the
case of death within 2 years fromslie da¥e of death.

Medical Examination : Where am@ccident notice is given, the employer has to arrange for a
free medical examination%mah ied medical practitioner within three days of the accident.

Where partial disablement ré%ffied and the workman is under half month wages, he is required
to submit himself for medical examination from time to time.

A woman worker shall not be examined by a male doctor without her consent. If she has to
undergo the examination by a male doctor she shall go in the presence of another woman.

If she deposits some money she can be examined by a female medical practiones:

~ Amount of Compensation (Section 4) : When death results from the injury - an amount equal to
forty percent (40%) of the monthly wages of the deceased workman multiplied by 'relevant
factor’, or an amount of twenty thousand rupees, whichever is more,

Where permanent disablement results from injury - an amount equal to fifty per cent (50%) of
the monthly wages of the injured workman multiplied by the 'relevant factor' or an amount of
twenty four thousand rupees whichever is more,

Here the 'relevant factor’ in relation to workman means the factor specified in the second column
of Schedule IV against the entry in the first column of the Schedule specifying the number cof
years which are the same as completed yeafs of the age of the workman on his last birthday
immediately preceding the date on which the compensation fell due.

For example - on the day of the accident the workman is aged 25 years (Coluinn [)21691 13
given as relevant factor in (Column IT)
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Column (1) 0 Colum (2)

Age on the day of accicien; R - Factor

Not more than 25 years

| of age - S 216.91

An amount of equal to fofty per cent of his monthly wages are to be multiplied by 216.91.
Assuming that monthly wage is - Rs. 600/~ _
40% of 600 = 40X 600 = 240

240x 21691 = Rs, 52,056-00

‘ 5.7. SAFETY MEASURES IN A FACTORY :

It is the duty of the employer to take reasonable care for h@oyees' safety. He should -
) protect them from any possible injury or risk of injl“ should take reasonable care to

protect the employee from contracting any industrial d gwhile at work.

The Factories Act, 1948 was. passed to prowde , safety, welfare and other aspects of
workers in factories. " :

| ~ Safety Measures : In any factory some fe@h& to be provided for the moving part of the
machine. Likewise, fly wheels cono ¢ prime mover, head race and tailrace of every

‘ water-turbine has to be enclosed wit jcing,

Every part of an electric generator, motor or rotary convertor, transmlssmn machmery and any -
~ dangerous part of any other machinery are to be fenced. (Section 21)

Machinery which does not require to be lubricated while in _motl_on, should be encased.

All floors, steps, stairs, passages and gangways shall be of sound construction and properly
maintained shall be prov1cled with hand rails. No person should be allowed to carry excessive
weights.

The process which involves a risk of injury to the eyes from particulars or fragments thrown off .
i the course of the process, or it involves risk to the eyes by reason of exposure of excessive
light, the worker should be provided with suitable goggles or effective screens. (Secnon 35).

No person should be allowed to enter into a closed or confined place where thee is any gas, fume,
vapour or dust is likely to be present to such an extend as to involve risk to the person. If a person -
has to work in such a place, he has to wear suitable breathing apparatus and a belt securely attached

" to arope, the free end of which is held by a person outside the confined place. Sufficient precautions
are to be taken regardin g the use of portable electric light. Incase  of explosive or inflammable
dust, gas etc., the areas of grinding should be closed and the place must be kept free from-dust.

naked light must be avoided in the grinding place. (Sections 36 & 37).
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Fire : In the event of fire, safe means of escape for all persons should be provided. Fire
extinguishers should be provided at a place where any person can reach and operate the
extinguisher. (Section 38).

Unsafe Buildings ; In any factory, a building or machinery or part of a building is likely to
cause imminent danger to human life or safety, the Inspector may serve a notice on the occupier
or owner of the factory, pass an order prohibiting its use until it has been repdlrecl or altered.
(Section 40 and 40-A).

Guarding against carelessness and indifference on the part of emplovees. (Section 1]} :
The employer has to take precautions to gnard against the employees’ pwm carelessness and
indifference. He has to regard the possibility of slips, errors of judgment and momentary
forgetfulness to which any ordinary employee is subject to. He is not bound to take safety
precautions against foolhardiness on the part of the workman. In case of work with machinersy;
where inherent dangers are involved, precautions against slips and forgetfulness will have to be
taken care of,

In case of skilled and experienced workers, the employer may leave the safety precautions 1o
them. But in the case of young persons, the employer need to take more caution.

It is the duty of the employee to report to the employer about defects in their tools, which
appear in the course of their use. It is obligatory on th8part of the worker to use all the safety
appliances provided by the employer He should Guse the appliance and cause harm
either to him or anybody. (Section 87-A). '

Ordinary Risks of Service ; In some industrieserations involve unavoidable and inherent
risk, in which case the employer cannot nably be expected to protect his employees. But
if an operation involves a real, serioys an nnecessary risk, or where it is causing some danger
to the general public in the vicini y order the employer of the factory not to employ any
person in the operation. Evep if heWas to employ some persons, he has to see that a minimum
number of persons are em n that job. He may further order to take extra precantions [o
avoid the accidents. By vir this order if any person's employment is affected, his wages

and other benefits are protected and it is the duty of the employer to find an altemate job for
affected workman.

Health (Section 11) and Welfare Measures : Every factory is to be kept clean and free from
efflucia arising from any drain, privy or other nuisance. The work places are expected to be
kept clean, and dirt is to be removed from stair cases and passages. The garbage from all parts
of the work should be disposed off in a suitable manner. The floor of the work place should be -
cleaned atleast once in a day; and where it is necessary, it should be disinfected.

The wet floor should be drained effectively and maintained. The walls, partitions, all cei]ings
or tops of rooms, sides of passages and stair cases are to be painted and mmntamed clean.
Similarly doors and windows are to be painted periodically.

Adequate ventilation should be provided for circulation fresh air For the construction of the
walls and roofs should be made up of such material which keeps the temperature as low-as
practicable.

If the operations in an industry emit heat and high temperatures, adequate measures are to be
taken to protect the workers therefrom.

The rooms should be spacious enough to accommodate the workers. No room should be
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overcrowded

Drinking Water ; In all factones arrangements should be made for drinkin; g water at suitable
points.

Adequate number of latrines, urinals and wash places should be provided at convenient places
for male and female persons separately. Sufficient number of spittoons should be pr0v1ded at
convenient places and are hygienically kept.

First Aid boxes or cup boards equipped with the prescrlbed contents should be kept at all
accessible places. '

* Canteens : Where more than 250 workers are working, one or more canteens should be provided
with certain prescribed standards. There should be 4 managing committee, and the workers
should have membership in those committees, to manage these canteens. '

In every factory wherein more than one hundred and fifty workers are working, suitable shelters
or rest rooms and a suitable lunch reom, with provision for drinking water, where workers can
eat their food, should be prov1ded

* These rooms should be properly ventllated There should be suﬁment accomniodation for all
workers. -

Working Hours (Section 51 : An empleyef can extract work frmgl!(er only for 48 hours in

a week. A worker is entitled to a weekly holiday (one full day). liday heed notbe on a -
Sunday, but any of the three days proceeding or fqllowin@ection 52).

If a worker has to forego his weekly holiday, he will be compénsated within a month, with a
compensatory holiday. (Section 53). ' '

A worker need not work for more than 9 hours working day. After five hours of continuous
work, he should take rest for atleast half an hoM€ (Sections 54 and 55).

The working hours and rest intervals sh@t be spread over more than 10 1/2 hoursina day.
{Section 56). : '

Leave with Wages : A worker who worked for 240 days or more is entitled to leave with wages
for a specified number of days. An adult is entitled to one day for every twenty days of work
performed in the previous calender year.

A child is entitled to one day for every fifteen days of work performed by him during previous
calender year. :

Enforcement Authority ; The State Government may by a notification in the official Gazette
appoirit an Inspector and assign to him a specific areas of jurisdiction.

The State Govemment appoints Chief Inspector for the entire State. It may appointAdditional
Chief Inspectors, Joint Chief Inspectors and Deputy Chief Inspectors to assist the Chief I'nspector

All these officers, in addition to assisting the Chief Inspector, shall exercise > the powers of an
Inspector through out the State.

A person who has got an interest in any of the factories or in any process of busmess carried in
the factories, or who is holding an office in any of the factories, is not eli gible to be appomted
as a Chief Inspector or any of his subordinates. '

- Powers of the Ingpectors : Within his local limits, the Inspector may enter (with some persons '
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who are in the Government service to assist him) any plaée which i3 used, or he has.l:i reason to
believed that it is being used, as factory. He may examine the premises, plant, machinery,
articles or substance. He may enquire into the occurrence of any accident. He can inquire into
" the nature of the injury, whether it is a bodlly mJury, dlsablhty or otherwise.

58. SUMMARY :

As per the provisions of the Constitution, the Government passed several enactments to ensure
Minimum Wages, Equal Remuneration to.Women, Provident Fund, to Insure Labour .against
Sickness, to provide compensation to injured or killed workers, and to impose an gbligation on
managements to provide safe and secure premises to workmen at work places These Laws
give rise to several rights to workers including women, which can be enforced through the
' enforcmg machinery prov1ded by these enactments

59. GLOSSARY :

Provident Fund = A terminal benefit for employees who do not have
_ o ‘pension scheme :
Liability o= Obligation/Duty
' Dependents o =  Persons ﬂen_ ing on the employee for living
5.10. REFERENCES: (" \

1 Dearness Allowance includes w of foodﬂ .con'cessions allowed to the employee.

A Retammg Allowance i th whicKis payable to the employee during any perlod in which
the establishment is not @ g for retammg hlS services. '

o541, RECOMMBNDED BOOKS :
| 1. “Labour and Industri Laws" by S.N. MISl'a Central Law Publications, 1955 Ed.
2.~ "Labour and Industrial Law" by S.M. Chaturvedl Central Law Agency - 1991
3. a) Employers' State Insurance Act, 1948
_ b) Equal Remuneration Act, 1948 |
¢) Eactories Act, 1948

d) Employees’ Provident Funds and Miscellaneous Provisions Act, 1952
‘) Minimum Wages Act, 1948 .

f) Workmen's Compensation Act, 1948

5.12. MODEL EXAMINATION QUESTION :

I. Answer the following questions in 30 lines each .

1. "Minimum Wages are fixed in any one of the four ways”". What are those four wa:;fs by
which the minimum wages are fixed? What is the procedure followed to ﬁx minimum
rate of wages under Section 5 of the an‘num Wages Act?

66




2, What is the composition of the Central Advisory Board under Minimum Wag_es Act?
What are its funcnonS‘? ' L S

IL Answer thc followm g questlon ins 15 llnes each

a) Normal working day

b) Overtime wages;

é) Powers of an Inspector under Mmlmurn Wages Act; _ _

d) Authorlty who can hear complamts regarclm 4 clalms under Minimum Wages Act
4.  What are the functions of the Advisory Board under Equal Remuneratlon Act? -

5. What is the composition and functions of Central Board and State Boards under Provident -
~ Fund Act? -

6. What is the mode of contribution -Linder Provident Fund Scheme?
7. Write short notes on ........ : '. |
a) .Employées' Family Pension Scheme '
b)  Employees' Deposit Linked Insurance Scheme _
c) .Wlthdraws from Provident Fund - |
~d) Nominee under Provident Fund = S 0 .-
8. What is the coinp'osit‘ion of 't‘he'Employees' State InsQ Cdrporation?
d

9.  What are the benefits avallable for the 1nsured
Act? :

What are con'ditio'ns and rules that are twed to get the benefit?

10. Who are the dependents that clai mpemSation in case of death of a workman under
 Employees' Compensation Act" ' '

er Employees' State Insurance

11. Who are the workmen who can claim under the Employees' CompensatlonAct‘? And who :
cannot claim under the Act?-
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UNIT-6: SPECIAL PROVISIONS FOR
WOMEN
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6.5. Speciél Provu,lon for ChIldrcn W, ~ )
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6.6, Summary | ?\
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6.8. References
6.9. Recommended &

6.10. _Model Examination Questions.

' 6.0. OBJECTIVES :

After going through this unit, you will be able to :

*  appreciate the reasons for protective discrimination in favour of women

- *  discuss the special provisions for women in Indian Law.

6.1. INTRODUCTION :

In the previous unit, we discussed about the equal employment opportunities for men and
women. The Constitution prohi'bit's discrimihatio_n on the basis of sex, religion, race etc. Butit’

~ makes an exception to this rule and provides for special protection for some oppressed sections
of the society. Women come under this category. “In this unit 2, we are going to discuss about
those Special pro’visions,' and the reasons for providing special protection to women.




6.2. REASONS FOR PROTECTIVE DISCRIMINATION ;
Article 14 of the Indian Constitution guarantées equal treatment before law and equal protection
under law and article 15 prohibits discrimination on the ground of sex, besides religion, race,
caste, or place of birth. ‘Further, Article 15 (3) gives power to make special provision in favour
of women and children. Article 16 guarantees equal opportunity for all citizens in matters

relating to employment to any office under the State. Article 16(2) prohibits any discrimination
~on the ground of sex, in addition to religion, race, caste and place of birth.

Whenever there is an attempt to make any special provision for women underArtic[_e 15(3)
there is a hue and cry from all corniers of the society, saying that it contravenes the provisions

of Article 14, 15 and 16. Many a time the validity of the provision is questioned. It is
challenged on the grounds of equality. Making a special provision under Article 15(3) means

granting special or protective treatment to women. In this lesson, we shall note the reasons
why women deserve a certain favourable treatment, and how discrimination in their favour is
justified. . '

For centuries women did suffer disadvantages as compared to men. Wormen all over the world

were treated as inferior to men. The woman found herself in a state of bondage to some man'.

It was partly because of the weaker muscle strength as compared to a man. The law also treated

women as inferior and denied certain rights to them. - Married wgnen in England did not have
control over their properties prior to the passing of the Mai ; | Whmen's Property Act, 1882,

Till 1928, the women were denied the right to vote for PAMN mentary elections. It was felt that
the women's proper place was home, and her role in I@ that of wife and mother

The factors which contributed to this image of w ere religion, separation between home
and work-place in the post Industrial Revolution i Britain, womén‘s"inability_ to-control their
own fertility, and finally paternalism. -

For centuries men controlled religio only men were religious leaders. This enabled them
to develop doctrines adverse to wo hey created a bias against women. They indirectly
suggested to women right from childhood that they were not capable of leadership. Prof. Mary
E Becker? feels that the "Bill of Rights" in the United States did not do anything to rectify this
wrong notion. The First Amendment's religious clause beings thus : “Congress shall make no
law respecting an establishment of religion, or prohibiting the free exercise thereof”. By virtue
of non-intervention in religious matters, the State allowed a free play to religious leaders in
: p.ropagating and promoting ideas adverse to women, placing her in an inferior position in society.
They continue to take a subordinate position. Many religious groups even today do not accept
women ministers. ' ' '

The second factor which made women inferior to men is that, in the post Industrial Revolution
period, women in the west had to work outside their homes for economic reasons. But the law
ignored the special position of women and treated man and woman alike. The work place was
geared to the needs of the man (who did not have any domestic responsibilities). And at the
'same time, in the public sphere, she was given an inferior position. It was man that was treated
as the bread-winner of the family and little value was attached to the woman's contribution in
serving the household. It completely ignored her role as a wife and mother in the family. This

situation put many women in a disadvantageous position to compete with men.

Women who were forced to take up jobs for economic reasons were given only- part-time or
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termporary jobs. The employer used to dismiss a pregnant employee during advanced pregnancy
or immediately after child birth because of her inability to work duting that period. After child -
birth again the women were forced to take up either a part-time job or home-work to take care
of the child. There wasno continuity in the employment and hence there was no securlty 1n ]Ob
nor pensionary benefits for women. :

~ Birth control measures were not in vogue and sometimes religion came in the way of birth-
control. This situation forced her to confine herself to home most of the time. When she
worked outside she was forced to work as hard as man.

- The fourth factor which projected woman as inferior, accord_ing to feminists like Anne E Morris
and Stusan M. Nott* was paternalism. Paternalism originated in the nineteenth century and still
continues today and is one of the reasons for women's suboi‘dination. In the supposed best
interests of woinen, law assigned women a restricted role in soéiety.

* To illustrate, in nineteenth century, under paternalism, seven women were denied entry into a
medical school. Lord Neaves in his Judgment inJex - Blake vs. Senatus of Edinburgh University*
stated that though the powers and susceptibilities of women were as noble as those of men, the)
did not have the same power of intense labour that men were endowed with. He did not want
young Women to be subjected to severe and incessant work. He demed the seven young women
the right to attend the medical school.

In the Indian context, the paternalistic attitude of Magu eX@mpted women from serious learning
of vedas and responsibilities of the society or S S uent commentators and law-makers
reduced her to the level of a chattel. The B‘dmlmstrators adopted the pohcy of non-.

1nterference mn rehglous matters.

6.3., SPECIAL PROV OR WOMEN
6.3.1. 1 Maternity Bene i :

Biologically, the woman ear children, and nurse them in has earty stages, It is the
responsibility of the society to%ee that all care and protection is given to her during pregnancy
and after the birth of the child. To take care of the children, women were forced to confine

themselves to their households.” Employers were reluctant to give them any permanent job,
because they did not want to take 'the risk of absence caused by pregnancy”. They either

rejected women at recruitment stage or they dismissed them from service at the time of pregnancy.

This situation, forced women to either confine themselves to their households or to take up
part-time jobs. This situation prevented them from participating and extractmg the max1murn'
benefit out of the labour market. '

All cwlllsed societies realised that discriminating against women on these lines was not fair
Pregnancy is not a disability but one of natural consequences of married life. Any restriction
made on the ground of pregnancy maybe considered to be arbitrary and violative of the
fundamental rights - the right of equallty and right to life.

The attitude of the socnety changed arid instead of discriminating agamst them on the ground of
pregnancy, the law (all over the world) has given them a special right and benefit - a right to
" maternity leave and to receive medical benefit during their prégnancy and child Birth. This
prevented the employers from dismissing their pregnant employees. Itenabled women to return
to their job after child birth. “
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In our'C'ouritry, the Maternity Benefit Act was passed in the year 1961. Under this Act, a

© pregnant womari is entitled to the payment of maternity benefits such as medical expenses for

ante-natal (previous to delivery) and post-natal (after delivering the baby) care. She is efititled

" to statutory maternity pay (wages during her absence) (Sectiori 5). '
To.qualify hetself for these benefits, she must have been in continuous employment with the

- employer for a period of eighty days during the last twelve months preceding the date of her .

- expected delivery. In other words, a woman who works contitiuously for 80 days in a year

prior to child birth, is entitled to these benefits. '

She is entitled'to_ twelve weeks of maternity leave. She is free to a'v_élil t_his leave six weeks pfior
tatier expected date of delivery - and six weeks immediately after the day of delivery. All these
twelve weeks she is entitled to average daily wages.
~ The mode of calculating the wages is as follows :
The ptegnant women is én’tiﬂed to an average daily wage. The average dai_ly wage is equi\}alent
- to the average wage earned in three months preceding her going on maternity leave. (Fore.g., .
if she had earned Rs. 900/- in the last three monthis precech her maternity leave, the average o
per day would be approximately Rs. 10/-) (Section 5). ‘

Maternity benefit is to be calculated only for the actial worki days in a week. Wageless
holidays are to be excluded. ' : '

The law takes care of the woman who returns for her a er delivery. In the event of death
of the woman during pregnancy or after child birth, the Yaggi y gets the benefit, she would have

got if she had not died. The benefit shall be 'pa or the days upto her death (the day of
death is included). '

However, if the woman leaves behind'l%m after death, either during the delivery or
immediately after delivery (i.e., duri®the ternity leave period); the employer is liable to
pay for the entire leave period. % L

* In case where the child also dies after some days after mother's death, the employer shall have
ta pay upto the day of death of the child (the day of death is inclusive in both the cases).

-

" In the factories and establishments covered by the Employees State Insurance Act, 1946, the
employees are entitled to medical benefits under that Act. The pregnant woman workers are
entitled to claim maternity benefit under Section 50 of that Act.

~The women who are not eligible to claim under that Act are entitled to claim under Materhity
Benefit Act. ' '

6.3.2_. Proceduire for Claiming The Maternits Doierit

Section 6 of the Matemity Benefit Act gives the procedure to be followed for claiming the
benefit. The pregnant woman worker should give notice in writing in a specified form to her

employer. Under English Law, she is required to give this notice at least 21 days before she
goes on leave. Under our Law, she can send this claim notice even after the birth of the child.

In the notice, she should state that she is entitled to maternity beriefit. She may also claim any
other benefit which she is entitled to beside_s maternity benefit. ' : ’

She can receive the amount personally or she may nominate any other person who can receive

71




such amount on her behalf. She has to prove the pregnancy, undertaking not to work anywhere,
and specify the required leave period. ' '

On receipt of such notice and the certificate, the employer shall perrmt her to absent herself _
from the work and pay some advance also.

The employer shall have to pay a medical bonus of two hundred and fifty rupees towards pre-
natal and post-natal care. (Section 8). When the woman delivers a child, she has to send a
certificate of proof of the delivery of a child. On receiving such proof, the employer shall pay
the remaining amount of money within 48 hours of delivery of a child.

However, failure to give notice shall not dis-entitle the woman from getting the benefit. She
may give notice to the Inspector at a later date; and the Inspector can order the payment of the
benefit within a specified period. :

If a woman who is entitled for maternity benefit dies before recewmg such amount, the amount
will be paid to the nominee, or her legal representatives. (Section'7). The Act takes care not
only of the normal pregnancy and delivery but also the cases of miscarriage. She is entitled to
* leave with wages for a period of six weeks, The leave period starts on the day following the
* miscarriage.

delivery, premature birth of a child etc. In these casgs, s is-entitled to an additibnal period of

Section 10 of the Act takes care of women suffering frgm any illness arisin g out of pregnancy,
~ leave for one month, in addition to the allowed f b She is entitled to wages also for this

additional one month of leave,
6.3.3. Nursing Breaks :

After the child's birth, when the an Etums to her job, she is :ill_owed to take two breaks
during the course of her duty inQ?m to the rest intervals. 8he is allowed these intervals (o
nurse the child. These intgpuals st can avail till the child attains the age of fifteen months

(Sec. 11). o
6.3.4. Dismissal During Absence for Pregnancy :

The purpose of this Act is to provide a right to the pregnant woman not to be unfairly dismissed
by her employer, for the reason of her being pregnant. In the case AirIndia vs. Nargesh Meerza!
the air hostess challenged the regulation of the Indian Airlines and Air India Corporation, which
provided for the termination of the services of the air hostesses on first pregnancy. The Air
India Corporation contended that pregnant women cannot discharge the duties of an air hostess
efficiently as they are likely to develop air sickness in the early stages of pregnancy itself. The .
Court held that pregnancy is not any disability - and if any woman' develops such sickness in
the early stages, the Corporation should give 16 months maternity leave to her, instead of 12
weeks. The Court found that after utilising her services for four years, terminating a woman on
her first pregnancy amounts to a cruel act and is arbitrary.

If a pregnant woman is dismissed or diséharged for reasons other than pregnancy, the woman
is entitled to mate/rmty benefits and medical bonus (Sec. 12).

If a woman is dlsimssed or discharged from service during her pregnancy or during her matemity-
leave period for reasons of gross misconduct, the employer may communicate it to her by a
written order. Such a woman is not entitled to any maternity benefits.
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A woman who is deprived of any maternity benefit or discharged or dismissed on account of
her absence (during the maternity leave period}, may appeal to the appropriate authority i.e,,
the Inspector. She has to appeal within sixty days of receiving order of deprivation of maternity
benelit or dismissal.

Under Section 4 of the Act, a pregnant woman may make a request to her employer to exempt
her from doing any arduous job - or a job which involves long hours of standing. She can also
ask for an exemption from doing any job which interferes with her preghancy or normal
development of the foetus. She can stay away from jobs which are likely to cause miscarriage
or adverse effect on her health. She can avail this facility for one month prior to the maternity
leave period, i.e., six weeks before the expected date of delivery.

A woman cannot be compelled to work in any establishment during the six weeks immediately
following the day of her delivery or her miscarriage.

Availing the facilities of exemption from arduous jobs and nursing breaks, do not affect her
wages. The employer cannot reduce her wages on account of her not doing her normal amount
of work (Sec. 13).

6.3.5. Enforcement Machineryv Inspectors :

The appropriate Government may appoint officers as Inspectors (o enforce the Act (Sec. 14).
The Inspectors may enter any premises where the women emplgyechare employed. They may
take the assistance of any local or public authority as they think ring the inspection.

The Inspector may examine any register or record and noti @ ich are required to be exhibited
by or under this Act. B '

The Inspector on receiving any complaint regardin%eprival of the maternity benefits, or
unfair dismissal, may make an inquiry.

If an employee is not satisfied with the.deci of the Inspector, she may appeal it to the
appropriate authority, within thirty da e communication of such order (Sec. 15).

The abstracts of this Act are exhibited at 2 conspicuous place by the employer in every part of
the establishment in which women are employed.

The employer who acts in contravention of the provisions of this Act is punishable with
umprisonment for not less than three months and with a fine not less than two thousand rupees.

6.4. SAFETY MEASURES FOR WOMEN WORKING IN A
FACTORY : : -

Itis the duty of the employer to ensure safety of his employees. The Factories Act requires him
to take reasonable care to protect his employees from unnecessary risk of injury. These aspects
were discussed in detail in Unit-1.7.

In addition to these general safety measures, the factories Act, 1948 provides for some special .
- safety measures for women and children.

Under the Factories Act, no adult worker is required or atlowed to work for more than nine
hours a day. However, he may take the work for more than 9 hours in some exceptional cases

under Section 54. But this exemption cannot be applied in the case of women workers
(Sec. 66), ' '
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A woman worker's working hours are fixed at 8 hours between 6 A M. and 7.PM. -In some
factories these timings can be marginally relaxed, but in no case beyond 10 PM. She should
not be asked to work between 10 PM. and 5 A .M.

Where a woman is working in a shift system, the change in the shift can be made only in the
week end. During the week there should not be any change in the shift.

In some factories where fish curing or fish canning is carried out, the employer can obiain the
permission of the Inspector of Factaries, to employ women workers beyond 10 M. te prevent
damage to the product or raw material. These rules can stay in force only three years at a time.

‘The Royal Commission on Labour in England recommended less hours of work for women
than.those prescribed for men. The Commission felt that women who have domestic duties to
perform, find long hours of work at work place, a greater strain. We in our legislation adopted
that recommendation. :

The State Government may prohibit or restrict the employment of women in a factory where
some dangerous operations are carried on (Scc. 87(b)).

Sec. 22(2) prohibits employment of & woman in a factory, to clean, lubricate or adjust any part
of machinery while in motion. The employer has to take proper care about the adjacent moving
machinery where women and ¢hildren are at work. '

Sec. 27 prolubits employment of women in cotton Bggsgphg operation in a cotton factory, This
section, however, allows the employment offguen at the cotton feed end. A partition wall
should be erected between the opener-ended—end. The height and extent of with is
decided by the Inspector.

Sec. 48 requires the 'pro_vision ofa EChf;]‘l every factory where thirty or more women regularly
work. The Creche is main o keep the children of women workers under 6
years of age. ' '

These Creche rooms shou 1g enough to accommodate all the children of the women. The
rooms should be well ventilated and well furnished. There should be a facility for washing and
changing of clothes of chitdren. The rooms should be kept clean. In some factories the employer
rnay have to provide for free milk and refreshments for children. The nursing mothers of
children should be allowed to feed the children at necessary intervals.

Women workers should have separate bath-rooms, latrines and urinals. These places should be
kept clean. They should be at an easily accessible-place for the women workers.

In addition to these provisions Sec, 4 of the Maternity Benefit Act prohibits employment of
pregnant women in-arduous jobs. The jobs which are likely to cause any danger either to the
pregnant woman or hampers the healthy development of are prohibited by this section. The
Act also provides for payment of full wages for pregnant women who are cxempted from
arduous jobs,

At one time 1n England a number of statutes were passed for the protection of women workers.
They were not allowed to get near a stationary machine while any other part of the machine
was moving (Pearson vs. Belgian Mills Co., (1896) [.Q.B. 244.

_The Sex Discrimination Acts of 1975 and 1986, brought a remarkable change i_ri the industrial
“scene of England. The Feminists viewed that such protection of female employees amounts to

discrimmation. The restriction on the access to the machines and other tasks may hamper their
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opportunities for promotion. All these protection laws have been repealed and the Equal
Treatment Directive, made it possible for the women to perform all tasks which were not open
to them earlier’. Only the provisions dealing with those risks associated with pregnancy, child-
birth and risks which are peculiar to women are retained.

6.5. SPECIAL PROVISION FOR CHILDREN :

For the purpose of the law of employment the child means a person who has not completed his/
her fourteenth year of age'. Poverty drives a person to send histher child to work. Sometimes
the parent or guardian will receive payment in terms of money or some benefit. Such agreement
enables the employer to use the services of the child in any form of employment. In 1933, an
Act® was passed to put an end.to this evil practice.

Despite the passing of this Act, exploitation of children continue in industries and mines. It is
not uncommon for an employer to engage a child in arduous jobs. More coften than not the
child is asked to do an adult's work and is paid much less that the adult’s wage.

Thus the employer wants to reduce his cost by employing children at a lower wages. The
parent or guardian cannot resist it as they are not in a position either to fight the employer or to
feed the child without sending him to work.

Government all over the world took it upon themselves, to eradicateNge evil of child exploitation.
As aresult, many countries imposed certain restrictions on th yment of child labour

The Indian Constitution prohibits employment of chilow the age of fourteen years in
any industry, mine or in any hazardous job (Art, 24). Afgle 39(f) directs the States to adopt

policies designed to protect children from exploit t also suggests that the States should
create opportunities, and provide facilities fogghildfen to grow up in a healthy manner, They
should create a free atmosphere for the avlive-in dignity. Tt is the intention of the
Constitution to protect the child during gRildhded and help him to develop into a healthy youth.

In a country like ours, poverty forces 't nis to send their children to work even at a tender
age. In pursuance of the provisions of Art. 24 of the Constitution, the Child Labour (Prohibition
and Regulation) Act was passed in 1986. .

The purpose of this Act is to ban the employment of children under the age of fourteen years in
hazardous jobs. It specifies in its Schedule Part-A the occupations in which children arc
prohibited from being employed.

According to the Act, Part-A contams the following occupations :-
1)  Transport of passengers, goods or maits by railways;.
2)  Cinder picking, clearing of an ash pit or building operatidn in the raillway premises;

3}  Work in a catering establishment at a railway station, involving the movement of a vendor
or any other employee of the establishment from one platform to another ¢ into or out of a
moving train.

4)  Work relating to construction of a railway station or with any other work where such work
is done in close proximity to or between the railway lines:.

3)  Port authority within the limits of any port;
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Part - B of the Schedule contains the harmful (for children) processes of work shops. Following
are the processes :-

1) Bidi making;

2)  Carpet weaving;

3)  Cement manufacturing, including bagging of cement;
4)  Cloth printing, dyeing and weaving;

5)  Manufacture of roatches, explosives and fire works;
6) Mica-cutling and splittering;

7y  Shellac manufacturing;

8)  Scap manufacturing;

) Tanning.;

{0) Wool Cleaning;

11) Building and Construction Industry;

other occupation or process to the Schedule (Sec AT hu§the process of building and construction
industry (11th item in Part-B) was added ¢ soi€dule at the suggestion of the Supreme
Court 1n the Asiad Case 3.

In addition to thesc occupations or processes, theCﬁz:l Government can amend and add any

parents or the Government to kecp chifren away from employment. Hence the Government
allows employment of childr
However, Part 11 of the Act, re

As has been already mentioned, the e%ﬂ: conditions of this country do not allow either the

ertdin industries, which are not included in the Schedule.
ates the conditions of work, and deals with the treatment of

the child labourer in thf@try

Sec. 7 of this Act specifiesMhe working hours of the children. The employer should see that
child does not work more than six (6) hours in 4 day. At a stretch the child should not be
allowed to work for more than three (3} hours. After 3 hours of work the child should get one
hour rest. The total working hours includes rest hours and the waiting time for work on any
day. ' '

No child is permitted to work between 7 PM, and 8 A.M. And a child cannot be asked to take
up 'overtime' work load.

On any particular day, a child should be aliowed to work at only one establishment. He should
not be allowed to take up work at 2 or more establishments on a day.

A child is entitled weekly a whole day holiday. The day should be specified and exhibited on
a notice board. The employer should display these notice boards at conspicuous places. The
day on which the child can take a holiday, cannot be altered more than once in three month_s
(Sec. 8). '

The employer is required to send a notice to the Inspector giving details of the occapation, or
processes in which the children are employed. He has te give details regarding the age and
health conditions of the child employees (Sec. 9).

waid o v D
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The employer has to maintain a register showing the following particulars -

&) name and date of birth of the child employee: _

b}  hours and periods of work of any child and the intervals of rest to which he is entitled;
¢)  the nature of work of any such child, and ; _

d)  any other particulars as may be prescribed by the appropriate authority.

The Act also prescribes the health and safety measures that are to be taken in the factorics
where children are employed. They are more or less the same as prescribed in Factories Act.
These measures are discussed in Unit-1, in detail.

In addition to the above conditions the Factories Act made some more special provisions for
children. '

Sec. 67 of the Factories Act, imposes a duty on the employer to ascertain the age of the children.
In the absence of an authentic or reliable document, he has to seek the help of the authorised
-medical practitioner to ascertain the age of the child. He cannot rcly on the statement of the
applicant alone (in this case the child labourer himself).

While Child Labourer (Prohibition and Regulation) Act allows 6 hours of work in a day, the
Factories Act prescribes only 4 & 1/2 hours of work per day. UnMer that Act, child is allowed
to work for only two shifts.

Sec. 69 of the Factories Act, requires a physical fitnc'ficate from an authorised Civil
Surgeon, The certificate is given only if the Surgeon is%agigfied that the child has completed

his fourteenth year, and he is fit for a full day's W 2 factory. He has to indicate in that
certificate, whether the child is fit to take up geparti lar job in that factory.

‘This medical examination will have to be 1y twelve months. If the child is fit enough

he can renew the certificate. If he feelsMt the child is not fit enough to take up the employment,
he should state reasons for not giving @ rtificate.

The fees for this certificale is paid by the employer and not recoverable from the child's wages.

Sec 22(2) and 23 of the Factories Act, prohibits the employment of young persons, for clearing,
lubricating or adjust any part of the moving machinery. Care has to be taken by the employer
that the child does not work with machinery which is adjacent to moving machines.

When an young person is employed near a dangerous machine, the employer will have to
ensure that the child received proper training to work near the machinery. Or he should be put

under the supervision of a person who has through knowledge and experience to handlc the
machine (Sec. 23),

If a child has to work with sech dangerous machines, care will have to be taken regarding the
work of the pullies and belts. A gear control should be there to prevent the belt from creeping
back on to the fast pulley.

[nevery work room a device to cut off power should be installed to meet emergencies (Sec.24).

Sec. 27 of the Factories Act, prohibits children to work in the cotton pressing operations,
especially at the cotton opener end. Sometimes the Inspector of Factories may allow the chiidren
to work at the feed-end of the cotton pressing factory.




6.5.1. Enforcement Authority :

‘The appropriate Government may appeint Inspectors to ensure the implementation of this Child
Labour (Prohibition and Regulation) Act. An Inspector can enter the premises of any factory,
inspect the registers, enquire or question anybody regarding the facilities provided for the child
labourer, inspect whether the children are made to work during the prescribed hours of work,
and the wages are paid properly. '

The Andhra Pradesh, shops and Establishments Act, 1988 prohibits child's work in any
establishment (Sec. 20). According to this Act, establishment means Shop, Restaurant, Eating
House, Residential Hotel, Lodging House, Theatre or any place of Public Amuscmenl or
Entertainment or A Commercial Establishment (Sec, 2 (10)).

The Act also clarified what is commercial establishment in Sec. 2(5). It is an establishment
which carries trade, business, profession or any work in connection with or incidental or ancillary
to any such trade, business or profession,

- aclerical department of a factory or industrial undertaking
~  acommercial or trading or banking or insurance establishment
—  an establishment which is under the management and control of the cooperative society

- anestablishment of a factory or industrial ungdertging which fails ontside the scope of the
Factories Act, 1948 '

—  any other establishment which thernment may declare to be a commercial
establishment for the purposes of (Shiis and¥¥€tablishment) the Act. '

— it does not include a shop

— and Seé. 2(ii) and (5) By QQ_ESBC. 20, of the AP, Sh'ops and Establishment Act, 1988,
Child Labour is completelywprohi®ited in Andhra Pradesh.

This prohibition of ch11d and regulation of working hours and conditions of work do not
apply to :

a) .afamily business, where the members of a fémily are involved

b) toany vocational and technical training institutes run by the Government

6.6. - SUMMARY :

The Indian Constitution guarantees equal opportunities to all, irrespective of sex, race, religion
etc. But he law has to give special protection to women under Article 15(3), as for centuries,
they were not given the opportunity to enjoy the benefit of participation in the labour market.
They were discriminated against on the basis of sex and child bearing potential. Pregnancy
was considered to be a disability. To counter this prejudice, the Constitution gave women
certain extra benefits and faciliated the passing of the Maternity Benefits Act, 1961. The
Constttution gives special treatment to women taking mto account her biological function and.
soc¢ial position.

The law did not ignore her domestic responsibilitics as wife and mother; hence it adjusted the
wo:iking hours at work place, to enable her to take care of the home and at the same time
perform her duties efficiently at the work place. The Factories Act, 1948 provides for these,
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and other facilities to women,

Like women, children are also vulnerable to exploitation. Hence the Child Labour (Prohibition

-and Regulation) Act was passed. The Government. regulated the workmg conditions of the
* children in factories.

6.7. GLOSSARY :

Maternity Benefit = benefits provided-by law meant for women during the
period of pregnancy and after child-birth.

Paternalism o= domination of father in the family system

hazardous jobs = work places involving life risk.
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6.9. RECOMMENDED BOOKS :

1) "Working Women and the Law" by Anne E. Mortis and Susan M. Nott - Published by

Routledge/Sweet Maxwell London & New York 1990.

2) "The Equal Opportunities Hand Books™ by Helen Collines - Published by Blackwell 1992,

3) a) Maternity Benefit Act, 1961.

b} Faclories Act, 1948,
¢) Child Labour (Prohibition and Regulation) Act, 1986.
d) Children (Pledging of Labour} Act, 1933.

6.10. MODEL EXAMINATION QUESTIONS :

I. Answer the following questions in 30 lines eac

1.
2.
3.

5.

Give reasons, why women deserve for lﬁ?gts under Article 1 5(3)7
Examine the provisions of the Matemity@n

Explain the procedure for claimi x Maternity Benefit as laid down in Section 6 of the
Maternity Benefit Act?

Discuss whether a woman%ﬂismissed from service during her pregnancy mn the light

of the case AIR INDJAYs. NAGESH MEERZA?
What was the role of spectors in the employment of the Maternity Benefit Act?

itAct of 1981, inrespect of working women?

{I. Answer the following questions in 15 lines each.

(1) What are the safety measures taken by the Government in respect of women workers
employed ina Factory?

(2) Working conditions of child labour in factories or tndustries?
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UNIT-7: INDIAN PENAL CODE : OFFENCES
RELATING TO WOMEN
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7.0. OBJECTIVES : e O

After going through this unit, you will be able V

*  bring about the Status of women in Cr ¥aw in general,

*

*  highlight various provisions givi@ial protection to women under Penal Laws.

analyze specific offences relating toWomen.

71. INTRODUCTION :

Human being is gregarious and the growth of civilization taught them living in a society. This
did not detract thern from their quest of seeking security of his life, limb and property. Thus the
primary purpose of the state has become the maintenance of peace and public order, the infraction
or violation of which is made punishable thiough the instrumentalities of law. These violations
are classified into civil wrongs.and criminal wrongs. Wrongs are rights violated and civii
-wrongs are those wrongs which when committed give rise to the liability to pay damages or
compensation. Whereas, the remedy for committing'a crime is by way of punishing the
wrongdoer. The law concerning the crimes and their punishments is criminal law. The general
meaning of the word ¢rime is any violation of law which is punishable by th= state or nation
because of its effect on the public. Thus, a crime may be defined as a result of human conduct
which the penal policy of the state seeks to prevent or any form of human ¢onduct which is
forbidden by law under pain of punishment. The fundamental principle of penal liability is
- embodies in the maxim, "Actus non facit reum risi mens sit rea;, the meaning of which is - act
alone does not constitute an offence unless done with a guilty intent. Therefore, the intention
and the act both must concur to constitute a crime. '
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Penal Law does not discriminate woman in liability aspect, on the other hand it tries to protect
women with refererice to certain offences. For instance, in the case of adultery where both men
and women are the wrong-doers the women is not punishable even as a abetter However, the
object of penal law is always to punish the wrong-doer and not ameliorating the condition of a
victim. Women often being a victim of crime is not suitably protected under various laws.
T_here are certain offences which are committed only against women, for instance, missing of
females, rape, miscarriage, dowry deaths, cruelty, eve-teasing and the like. Women are beaten,
mutilated, burned, sexually abused and raped, and such violence is a major obstacle in the
development of women. These violent acts against women attack their dignity as human beings
and leave them vulnerable and fearful. Domestic violence like cruelty and harassment against
~women keeps her away from participating in development projects and fear of sexual assault
like rape, eve-teasing prevents her from taking a job. Thus, vrolence against women deprives
society of their full participation in all aspects of development Hence the study of women and
criminal law is an essential requirement.

7.2 WOMEN AS-A PARTY TO CRIME :
Women as an abetter. offender and victim _of a Crlme in _eneral
under the Indian Penal Code :

Before proceeding to discuss the various offeffags alld punishments, it is pertinent to note
- something about the parties to a crime. Partjesgo th®€rime include the accused or offender, the
abetter or accomplice and obviously the vi he word accused is not defined in the code. It
is derived from the word accusation. Accus46n means, a charge that one has been guilty of a

crime. The person against whom the _ Y is made is the accused. Therefore, accused means
the person who is charged for yi®Wting¥he law relating to human conduct, ‘He is also called as
the offender. Generally, the p ts in a crime are divided into two categories. Principles

of first degree, and prln s of 3econd degree. A principle in first degree is the person who
actually commits the off8y @ ho-ever aids or abets the actual commission of crime either at
the place where it.is committed or elsewhere is a principal of second degree, for eg. aberteL
The Indian Penal Code in very clear terms cleflned who is an abetter, Accordmg to Section 108
LP.C., an abetter is a person who instigates or aids jn the commission of an offence. He is also
considered as an accomplice. Accomplice is one concemed or involved with other in the
commission of a crime.

A victim is he or she whose right is violated or who has suffered injury resultant of the act.

The Indian Penal Code does not show any difference of treatment between men and women
accused. The same prmc1ples of liability apply. In criminal law men and women are treated
equally. However, there are certain provisions which tried to protect women victims - for
instance (i} Sec. 304-B and Sec. 498-A lays down the presumption as to dowry deaths and
: cmelty on women to protect her from being harassed for dowry. (ii) Secs. 376-A to 376-D.
provides special protection from custodial rapes. (iii} Sec. 228 prohibits publication of the
name of the rape victim, or the proceedmgs of the trial to safeguard the rape victim from bein g
exposed to unnecessary adverse publicity. But there are very few provisions under the Criminal
Procedure Code which provide special protection to the women accused.
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7.3.  DOWRY CRIMES :

One of the burning problems of the day in the Hindu Society is the dowry demand and
commission of cruelty and atrocity by the husband and in-laws in the case when the'womﬁ_n
brings no or insufficient dowry. Thel'-e' are hundreds of thousands of cases of daughters-in-law
whose plight and predicament in their in- 1aw s homes, high incidence of criminal assault, criminal
brutality and bride burning. One comes across every morning in the news papers rcports of
dowry-deaths and criminal cruelty on women. Though the legislature has enacted the Dowry
Prohibition Act, we could not prevent this totally, Few prbvisions have been inserted into the
Indian Penal Code also, regarding dowry deaths and cruelty on women, to prevent those
crimes; in addition to the Dowry Prohibition Act, For effective understanding of dowry deaths
one should have a clear idea about the offences of culpable homicide and murder. Hence, in
~ this unit let us to discuss the general provisions relating to Homicide and Murder, Dowry deaths
and cruelty by husband or his relatives.

7.3.1.

General Prowswns Relatin to Murder in Indlan Penal
Code ;

Of all the offences under the Indian Penal Code homicide or mu_rdér is the most violent offence
for the reason that it forcibly brings an end to the very existeri® of a human being on earth.
N{th;?

Murder or Homicide means the killing of a human being by. human being. Killing can
be defined as causing death to an individual directly by amgct or Omisston. But every death of
a human being is not criminal. Causing death is not pd gble under justifiable or excusable

homicides. Hence, homicides can be generally classifie@fito lawful and unlawful'homicides;_
Homicides are lawful when they are justifiable and%ble Examples for justifiable homicides
are : (i) Where death is caused by mistak hile doing a justified act. (Secs. 76-79
IPC). (ii) Where death is caused while %g the Right of Private Defence of body or

Property (Secs. 100 and 103 IPC) _ _

Examples of Excusable homicide :@déath is caused by an insance or intoxicated person
etc. (Secs. 80, 82, 84, 85 and 92 IPC). Similarly unlawful homicides can be classified into two
major heads, murder and man-slaughter (Culpable homicide). The distinction between these
two offences lies in the fact that in the former one kills another with premeditated matice
known as 'malice afore thought”. (Eg. A shoots z with the intention of killing him. Z dies in
consequence, A committed murder). The other is mere killing under other circumstances.
(Eg. causing death by negligence). These divisions of homicide can be shown in a tabular
form.

Homicide
Lawful | Unlawful
Justifiable Excusable - Murder Manslanghter
Secs. 76-79  Secs. 80, 82 ' Sec. 300 © " Secs. 299,
31,100 and - 84, 85 and S : 1PC . 304-A, 305

103 IPC - 951PC S : and 306 IPC
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7.3.1.1. Sculpable Homicide :

Culpable Homicide is the first unlawful homicide defined under Sectlon 299 IPC. Itis causing
of death by doing an act-

(1) * with the {ntentmn of causing death; .
(2) w1th the 1ntent10n of causing such bodily i mjury as is likely to cause death; ancl
3): wuh the knowledge that he is likely by such act to cause death

Punishment for this offence is provided under Sec. 304 IPC and it is either hfe 1mpnsonment or-
imprisonment for ten years or fine or both. The word ‘Act' in the definition includes commission
as well as omission. The mental element referred to in Sec. 299 IPC is intention or knowledge.
The intention refers to either death itself, or bodily injury which is likely to cause death, where
as knowledge refers. to death itself. Therefore, three aspects in culpable hom1c1de

(1) an intention to cause death;

(2) an intention to cause a dangerous injury; and
(3). knowledgé thaf .the death is likely to happen.
7.3.1.2. Murder : |

The offence of murder is defined in. Sec. 300 Et@sectioﬁ explains when the culpable
homicide amounts to "murder" and when it aypunts Culpable homicide not amounting-to
‘e

Murder". According to this section, a culp omicide amounts to "Murder" if it comes

within the scope of any of the following four §:
(1) If the act by which death is causec%e with the intentioh of causing death; or

(2) I itisdone with the inten ausing such bodily injury as the offender knows to be
likely to cause the death of ghe perSan to whom the harm is caused; '
(3) Ifit is done with the i n of causing bodily injury to any person and the bodily injury

mtended to be inflicted is sufficient in the ordinary course of nature to cause death; and

@ If the person committing the act knows that it is 50 1mm1nently dangerous that it must in
all probability cause death or such bodily injury as is likely to cause death or commits such act,
without any excuse for incurring the risk of causing death or such bodily injury aforesaid.

Therefore, causing death by conduct coupled with an intention to canse death is culpable
homicide amounting to murder. Similarly, causing death by intentionally inflicting a bodily
injury likely to cause death also amounts to murder unless it falls within one or other exceptions
~ to Sec. 300 IPC. Further, causing death by conduct known to be likely to cause death is culpable
‘homicide only, but it amounts to murder if the conduct is so imminently dangerous, that death
or bodily injury likely to cause death must in all probability must occur

It has to be noted carefully that under Sec. 300 IPC there is no presumption of murder if the act
does not come under any of the exceptions mentioned therein. In deciding the question whether
the culpable homicide amounts to murder or not, it will be erroneous. It was observed by
Peacok, C.J.* that it does not follow that a case of culpable homicide is murder, because it does-
not.fall within any of the exceptions in Sec. 300 IPC. To render culpable homicide into murder,
the case must come within the purvnew of Clauses I to 4 of Sec, 300 IPC., the burden of proof -
lies with the prosecution. But, such a presumption is laid down under Sec. 304-B IPC, which
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deals with the offence of dowry death,
7.3.1.3. Dowry Death (Sec. 304-B IPC) :

A new section 304-B IPC relating to dowry death was inserted by the Dowry Prohnbmon
(Amendment) Act, 1986, to give effectlve implemeritation to the Dowry Prohibition Act. Under
this section were the death of woman i§ caused by any burns or bodily injuries or occurs otherwise - -
than under normal circumstances within seven years of her marriage and is shown that soon
before her death she was subjected to cruelty or harassment by her busband or any relative of her ~
husband for or inconnection with any demand for dowry, such death shall be called dowry death
and such husband o relative shall be deemed to have caused her death, For the purpose of this
section ‘Dowry' shall have the same meaning an‘in Sec. 2 of the Dowry Proh1b1t1onAct 1961,

Thus Sec. 304- B IPC lays down the presumption that, if the women dies with burns or injuries
within 7 years of the marriage and if there is ev1dence that soon before the death she is subjected
to harassment by her husband in connection with dowry, it will be deemed to be a dowry death.
It is the burden of the accused to establish that it is a natural death and she has not been so
harassed before her death either by himself or by his relatives, e., the burden of proof is shifted
from the prosecution to the accused.

Such a presumption is not there in any other offence of the Indian Penal Code. A similar
presumption has been inserted in the Indian Evidence Act% Sec. 113-B by the same
amendment Act. According to this section, it lays down,that the gquestion is whether a
person has committed a dowry death of a woman and it @/n that soon before her death, she
had been subjected to cruelty by such,.person for or in ¢ tion with any demand for dowry,
the court shall presume that such person has caus lowry death

7.3.2. Cruelty on Women by ng or Relatl_ves of Husband :
(Sec. 498-A IPC) : N\ S .

According to Sec. 498-A IPC whoevg the husband or relative of the husband of a woman
subjects such woman to cruelty shall bé punished with imprisonment for a term which may
~extend to 3 years and shall also be liable to fine. For the purpose of this section, cruelty
means :

(1) any willful conduct which is of such a nature as is likely to drive a women (o comrmit
snicide or to cause grave injury or danger to life or limb or health (Whether natural or physical)
of the women; and '

(2) harassment of the women where such harassinent is with 2 view to coercing her or any
person related to her to meet any unlawful demand for any property or vatuable security or is
on account of failure by her or any person related to her to meet such demand.

An illustrative case under Sec. 498-A IPC is that of Inder Raj Malik vs. Sunita Malik® in which \
the Delhi 'High Court has-discussed the scope and constitutional validity of Sec. 498-A IPC. In
this case the allegations of the complainant (wife) are - she was continuously threatened and
harassed by her husband and in-laws that her son would be taken away unless she meet their
demands even by compelling her parents to sell their immovable property. The word cruelty is -
defmned in the explanation to include the harassment of a women with a view'to coerce her of
any other person related to her to meet any unlawful demands for any property, the conduct of
the husband and in-law's clearly comes within the scope of this explanation and hence they:
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were convicted under Sec. 498-A IPC.

Sec. 498-A IPC does not created any situation for double jeopardy. This provision is

~ distinguishable from Sec. 4, Dowry Protiibition Act because in the laiter mere demand of dowry
is puriishable and existence of an elemént of cruelty is not necessary. Sec. 498-A IPC deals
with aggraved formi of the offénce. It punishes such demands of propetty or valuable security

- from the wife or her relative as are coupled with cruelty to her. Hence a person can be prosecuted
in respect of both the offences punishable under Sec. 4, Dowry Prohibition Act and Sec. 498-A
IPC. ' ' P '

7.4. OFFENCES RELATING TO MISCARRIAGE :
. Causing the death of an unborn child in the mother's womb is not a murder; because in order to
make a person liable for ciilpable homicide or murder there must be a 'being’ in existence. A
person must have taken birth before he meets with death. There cannot be killing of a child in
the womb. Hence, a statutes have made foetus destruction a special offence. In the Indian
Penal Code also causing miscarriage or injuries to unborn children are dealt separately (Chapter
18, Secs. 312 to 318). But causing the death of 4 living child or quick born child, ie., if any part
of the child has been brought forth, though the child may not have breathed or been completely
born may amount to culpable homicide. (Explanation 3 to Sec. 299 IPC). If any part of the
child has been brought forth from tlie womb, the childNg considered as a living human being.
So complete birth is not necessary. Chap‘ter 18 oNthe/Code dealing with offences against

human body refers to the offences relating to yth of the children. The main offences under
the chapter are :- :

(1} Causing miscarriage; ?5
93 Injurie_s to unborﬁ children;

(3) Exposure and abandon entQEmtS; and
(4) Concealment of bull@

-74.1. Causing Mlscarnage (Sec. 312 of IPC)

Miscarriage means premature expulsion of the child or foetus from the mother's womb at any
period of pregnancy before the term of gestation is completed, ie., destruction of the child in
the mother's womb or termination of pregnancy. Under Sec. 312 IPC, if a miscarriage is caused
voluntarily it is an offence unless the purpose of it is to save the life of the women. The offence
includes cases where the women herself causes miscartiage. The punishmient for causing
miscarriage can be imprisonment for a period upto three years or fine, if the women.is at the
later stages of pregnancy the imprisonment can be upto seven years.

Accordm g to the Medical Termination of Pregnancy Act, 1971 pregnancies may be terminated
by the registered medical practltloner under the following c1rcumstanccs

(a) the continuance of the pregnancy would involve a risk to the life of the pregnant women
.or of grave injury to her physu:al or mental health; and

(b) There is a substantial risk that if the child is born, it woﬁldésuﬁ‘er from such physical or
mental abnormalities as to be seriously handicapped.

Except in these two cases, voluntary causing miscarriage is an offence punishable under Sec.
312 IPC.
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74.2. Cau51 g mlscarrlage w1th0ut the women's consent
{(Sec. 313 IPC) '

Under Sec. 313 IPC causing miscarriage is additionally punishable if it is done without the
wormen's consent. When miscarriage is caused without the women's consent, it is an offence
punishable with an imprisonment for life or upto 10 years and fine. Under this Section, the
person procuring abortion alone is punished. Further, if it is an act done with the intent to canse
miscarriage of a. women with child causes her death, it is also specially punishable. The
punishment may very is accordance with the act done with or without the consent of the women.
According to Sec. 314 IPC if the act intended to cause miscarriage is done with the constant of
the wornen, the punishment is imprisonment upto ten yéars and fine. If the act is done without
the consent of the women, the punishment is grave Itis 1mprlsonment for life and is also liable | '
for fine.

All these provisions of the Indian Penal Code virtually banned abortions except when the same
was caused to save the life of the pregnant women. The Medical Termination of Pregnancy
Act, however, has liberalised abortion rules by making them punishable under certain .-
circumstances. But according to this act, pregnancies can be terminated only by a Registered

Medical Practitioner possession recognised medlcal quallﬁcatlon alg experience or training in
Gynaecology and obstetries.

7.4.3. Offences agamst unborn child : (S and 316 IPC) :-
(OR) Injuries to unborn Children :

If any person does anything with the intention of prc%g the child from being born alive or

causing it to die after its birth, he/she commigagofferice under Sec. 315 IPC. But if such an
act is done is good faith in order to save the lifé§f the mother, it is not an offence contemplated
by the section. Whereas Sec. 316 IPC g o an offence of causing death to the unborn child

while attempting to cause the death of 3 0 gnant women. An offence under this section is
committed when a person does something which he knows is likely to cause the death of a
pregnant women but the women does not die and the child she is carrying dies. The punishment
for his offence is imprisonment upto 10 years and fine.

7.4.4.. Abandonment of Child under 12 and concealment of Birth :
(Secs. 317 and 318 IPC :

Secs. 312 to 316 IPC mentioned above, deal with causing death or miscartiage of the unborn
child.

Secs. 317 and 318 IPC insist upon the maintenance and care of the child by making certain acts
as offences punishable. Though these two topics do not strictly come within the ambit of
miscarriage and abortions, it may yet be useful to refer to them here.

Abandonment of Child Under 12 : (Sec. 317 IPC) :

When the father or mother or any person having the care of a child under 12 years of age, leaves
or exposes the child in any place with the intention of wholly abandoning the child he commits
an offence under this section and is liable for punishment upto 7 years or fine or both.




If the child dies inconsequence of the exposure, the offender will also be guilty of murder or
culpable homicide as the case may be, The fist of the offence is bare exposure. It is not
necessary that it must be attended with likelihood of endangering the health or life of the child.

Concealment of Birth : (Sec. 318 IPC) : |

Wheu a person tries to conceal the birth or attempts to conceal the birth of a child intentionally,
when such child dies before or after or durin g its birth, by sectetly burying or in some manner
- disposing off the dead body of the child, he/she commits an offence under Sec. 3j §IPCandis
liable to be punished with imprisonment upto two years or with fine or with both. '

7.5. OFFENCES RELATING TO KIDNAPPING AND
ABDUCTION : (SEC. 359-374 IPC) :

7.5.1. Kidnapping and Abduction in'.Genera_lé': o

The object of this offence is to protect the interests of the children of tender ages and also the
interests of women from being abducted or seduced for improper purposes. Literally, kidnapping
means carr'ying a person (especially a child) by illegal force. ! This offerice is also known as
child stealing. Abduction is an aggravated form of kidnapping and it mears, inducing a person
10 go from any place by compelling him by force oMy deceitful meags. Generally ki drtapping
-is of two kinds : (Sec. 359 IPC) 0 P T : '

OR Kidnapping from India; and O
(2} Kidnapping from lawful guardignship™

Sec. 361 IPC d_efines the offe

idn'apping from lawful guardianship. According to this
section, whoever takes gpeptices®any minor under 16 years of ége if male and 18 years of age
if female or any person%mnd mind out of the keeping of the lawful guardianship of such
minor or person of unsoun®mind without the consent of such guardian is said to kidnap such
minor or person from lawful guardianship. In order to constitute the offence of kidnapping, the
following essential ingredients have to be satisfied : _ |

(a) taking or enticing a minor or a petson of ﬁnsound mind. _
(b) ‘such miner must be under 16 years of age if male and ﬁndcr 18 years of age if female;

(¢) such taking or enticing must be out of the keeping of élawful guardian of such minor
-or person of unsound mind. ;

{d) such taking or enticing must be without the consent of the guardian.

Therefore, kidnapping means taking or enticing a minor or an @nsound pcrsoﬁ away from the -
custody of lawful guardian without his consent. A minor is a person who is under 16 years of
age in the case of boy and 18 years of age in the case of girl. The woid 'taking' means physical
taking but it need not be by force. If the minor girl leaves her father's protection knowing or
having full capacity of knowing of what she was-doing, the accused cannot be deemed to have
taken her away from her lawful guardianship. '(S.Varadarajan vs. State of Madras, AIR 1965
SC 942). This ruling was followed by the High Court of Himachal Pradesh in Khyali Rani vs.
State of H.P5 Where the minor girl left her father's protection knowing and having capacity to
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know the full import of what she was doing and voluntarily joined the accused. It was held by
the court that the offence of kidnapping cannot be said to have been committed.

Therefore, in order to attract the offence of kidnapping something morehas to be proved than
mere finding the girl with the accused. Active participation by the accused informaticn of the -

intention of the girl either immediately prior or sometime before she left her father's house is
required to be established.

Mistake of fact as to the age of the Girl :

Even if the accused in good faith believed that the girl attained the age of majority, he will not

be protected under Sec. 79 of IPC because mistake of fact will operate as a good defence
only if- :

(a) 1tis bonafide, i.e., believed in after the exercise of due care and attention; and

(b) the conduct in question would be lawful under the supposed state of things, otherwise it
would be impossible for the accused to contend that 'he believed himself to be justified by law'
in acting as he did. '

So mistake as to the age will not be a sufficient justification for the reason, that even his
supposition is true his action will not be justifiable in law. Another important requirement is
such taking must be out of the keeping of lawful guardian and wighout his consent. Lawful
guardian means any person lawfully entrusted with the care'an%dy of the minor

A lawful guardian is different from the legal guardian. A JAWRY guardian is a guardian whose
custody is merely sanctioned by law. For example : the Q aster of a school under whose
protection the girl 1s placed. Legal guardian is the dian recognised or appointed by law
such as parent, karnavan etc., Sec. 361 IPC insist%on lawful guardianship, therefore,
defacto guardianship is sufficient to sustain tion under this section.

To constitute the offence of kidnapping theygirl sBeuld be within the custody of lawful guardian.
Under Hindu Law, a father is the gm@f his children and is ordinarily entitled to their
custody. A mother cannot have a right to (8 custody of her legitimate children adversely to the
father. If 2 mother removes a girl from her father's house for the express purpose of marrying
her without his eonsent, it will amount to taking out of the keeping of the lawful goardian. It
the husband and wife live separately and the children are given in the custody of the wife under
an order of the court, the father cannot take away the children from the mother. If he does so,
he will be guilty of kidnapping. Whereas under Mohd. Law, if the father takes away i son
under 7 years or a'daughter under puberty froin the custody of the mother, he can be said to
kidnap his own child because the mother is by law, the lawful guardian.

At the same time the minor need not be in the physical possession of the guardian because the
word keeping means protection and control manifested not by continual action but as available
on necessity arising. For example : taking a girl from market also amounts. to kidnapping,
(Geetha's case 1904 6 Bom. L.R. 785). But such taking should be without ti:= consent of the
guardian, i.e., consent of the minor is immaterial. The offence is complete when the minor is
actually taken from the lawful guardianship. To sum up, if the minor leaves her parental home |
completely uninfluenced by any promise, offer of inducement emanating from the accused, -
there is no offence of kidnapping. If the accused laid a foundation by inducement or threat etc,
it would be difficult for him to plead innocence on the ground that the minor had voluntarily
come to him. '
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7.5.3. Kidnapping, abducting or inducing women to compel her for
marriage etc. (Sec. 366 TPC) : o .

Sec, 366 IPC makes kldnapplng or abductmg a women to compel her to marry agaimt her will
an offence. The in gredients of this section are :

{a) thc women must be kidnapped or abducte_d.
& the kldnappm g or abducting must be :

(1) with the intention of forcing her to marty any person against her will; or with the
knowledge that she is likely to be compelied to be married against her will; and

(i) in order to force her or seduce her to illicit intercourse.

Any petson who induces a women to go from any place by means of criminal intimidation or
ibuse of authority or any method of compulsion in order that she may be forced or seduced to
illicit intercourse commits an offence under this Section. Seduction in this section means not
merely parting for the first time by a girl of her virtue, but includes subsequent illicit sexual
intercourse as well. The pumshment for this offence is 1mpnsonment upto ten years and fine,

This offence is not compoundable and is triable by a court of s se;ssmns.

‘Under Sec. 366-A IPC the\'fé"r, induces r girl under the age of 18 years to go from any
place or to do any act with the intention owledge that she will be forced or seduced to
illicit intercourse with another perso id to have committed an offence. The ingredients of
this offénce are : ' . n .

(I)' thé girl must be mdu'cng?Trom a place or to do somethmg

(2) the girl must be ugdg ' ghteen.

(3} the inteption of takinaway the glrl must be to force or seduce her to have illicit i intercourse
with another person.

This offence is punishable with i 1mpnsonment upto 10 years and triable by a court of sessions.

7.5.5. _Im ortation of a Girl from Foreign

Impo_rt_ing'a girt under 21 years of age from_ a foreign country or from the state of Jammu and
Kashmir with an intent or knowledge that she will be forced or seduced to illicit intercourse is
an offence punishable under Sec. 366-B IPC. The ingredients of the offence are -

(1) a girl must be imported from out-side India.

- (2) ‘she must be under'2l'_ years of age,

| 3) the 'i'nténtion must be force or seduce her to illicit intercourse.

~ [his o'ffc_:née is puni_shablé'wi_th.impris'onr.n.ent upto 10 years and triable by a court of sessions.

The offences mentioned under Secs. 366 and 366-A and 366-B IPC deal with taking away
women for forcing them to illicit intercourse. [llicit intercourse means sexual intercourse
‘between persons not united by marriage or by any union or tie which though not amountingto -
a marriage. The offence of prostitution, however, stands on a different footing.
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1.5.6.

373 IPC) ;

Provisions relating to the sale or purchase of persons below the age of 18 years for immoral‘i"'-;:s
purposes are provided under Sec. 372 and 373 IPC. According to Sec. 372 IPC selling, letting -

to hire or otherwise disposing of any person under the age of 18 years for the purpose of
prostitution or illicit purpose or knowing it to be likely that such person will at any age be used '
for such purposes is said to have committed an offence.

The in gredlents of this offence are :.
(a) a person should be sold, let, hired, or disposed in some manner,
(b) a person should be under 18 years of age -

(c) the selling, letting, hiring or disposing must be done with mtentlon or knowledge of
likelihood that the person will be used for;

~ (1) Prostitution.
(.2) Illicit intercourse with any person.
(3) any unlawful or immeral purpose. N '
Even if it is intended that the girl is used for prostitution at eQﬂte after she has completed

18 years of age, the offence is still committed. ‘Thg pn who disposes a rmnor girl:1
prostitute, a brothel keeper or manager will be presu R 40 have done it wu;h the mtentmn ot
using her for prostitution, Similarly, buymg, or otherwise obtammg possessxon of a’
minor girl under the age of 16 years for é pu 0se of prosmunon is said to be an oﬂ'ence

under Sec. 373 IPC.

The ingredients of this offence are
(a) Buying, hiring or by some ns obtaining possesswn ofa person
(b) The person must be under 18 years of age.

{c) The buying or obtammg possession must be w1th the mtentlon ot knowledge of
likelihood that the person wilt be used for prostitution, illicit i intercourse, or iminoral purposes

Where any prostitute or a person keeping or managmg a brothel house obtaimns possession of a
minor girl, the presumption is that he has done so in order to use the girl for prostitution or other5
immoral purpose, and i is punishable either under Sec. 372 or 373 IPC. These two sections
provide punishment for persons trading in minor girls for prostltutlon or immoral purposes.
Both of them are contrast sections. - The formed deals, w1th the person who sells or hires etc.,
whereas the latter deals with persons who buys or hues efc.

- Both the offences are not compoundable and triahle: by Sessions Court, Metropolltan Maglstrate
or Magistrate of First Class. Punishment is 10 years imprisonment and also liable to fine

Thus the Indian Penal Code does not tae_kle the p;o_blem;)f prostitution itself. This is done by
a Special Act known as Suppression of Immoral Traffic in Women and Girls Act, 1956 (SITA),
(presently PITA). On 9th May, 1950 India signed the International Convention for the
Suppression of Immoral Trafficking in women arid girls. In nurenanca of signing the international
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convention, the SITA was enacted.

. 7.6. SUMMARY :

Criminal Law provides punishment to offenders as a remedy for violating the rights of
persons. Penal law does not discriminate women in llablllty aspect, except in case of
adultery. Women could be a criminal by being an active participant or an abettor. There
are some provisions of law which provide special protection to women victims, Dowry
death has been specifically defined in the chapter of Homicide, which deals with culpable
homicide and murder, Section 299 defined culpable homicide, while Section 300 dealt
with offence of murder. Section 304-B relating to dowry death was inserted in 1986.
Section 498-A deals with the cruelty on women by husband or relatives of husband. The
offences relating to miscarriage or injuries to unborn children are dealt separately under
Sections 312 to 318. Abandonment of child under 12 years and concealment of birth are
also offences. Sections 359-374 deal with kidnapping women from their lawful guardians
and offence of abduction. Procuremest of minor girls for illicit intercourse is an offence

under Section 366-A, importation of a girl from foreign country was made an offence

under Section 366-B while selling and buying a minor for prost1tut1on is an offence under
Section 372 and 373, '

7.7.  GLOSSARY :

Abet. = Aidin 6uraging or inciting another

Abettor = A permo abets or insﬁgates the crime _-

Accuse o = ?ﬂhat someone has committed a crime or to charge
' sofweone with a crime. .

Accused _ Q}erson Or persons agamst whom accusation is made

Accusation @: . An act of saying that someone has committed a crime.

Apoétasy = Abandonment of one's religion, principles, or party

Charge = An accusation or official s;tatement in a Court accusing

Charge-shéet

'someone of having committed a crime.

= Adocument listing the charges which a magistrate will
~ hear, or listing the charges ‘against the accused together
with details of the crime committed. '

ClJ. = Chief Justice, the premdmg Judge of a Supreme Court,
or Court of Appeals. _

Crime = .Aflexible term for violations of law which are punished
by the State or Nation because of their effect on the
public. _

Criminal' = A person who is guilty of committing a crime

- Criminal Law

Evidence

= Jurisprudence conceming crimes or their punishments

= - Proof of either written or spokeh statement of facts .
which helps to prove something at a trial
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HM.A.

LEA .
IPC,

Lo

Magistrate

Malice afore thought

Mens rea
Sessions
- Sessions Court

tort

Trespass

Trespass to the person

Trial

Willy-nilly

Hindu Marriage Act. A_-:'law governing the niarital

~ relationships of Hindus.

Indian Evidence Act- Law dealing with evidence.

The Indian Penai Code - Law governing crimes and their
punishments, or A Territorial Law which prohibits

* -particular behaviour and impose a penalty for the
_ commission of it.

A public or judicial officer who tries cases in police cases

[ll-will or a formed design to do an unlawful act or a
freely formed intention of a man to pursue a course of
conduct.

Criminal intent or evil intent or guilty intent, or state of
mind required to be guilty of conmumitting a crime,

The acts of 51ttmg, i.e., sitting of a Court for the
transactlon

reason.

Legally recognigétgivate injuries or wrongs which do
not arise as a re m breach of contract; or

Civil wror by one person to another entitling the
victipago cldgm damages. ' '

0
AnQo-ﬁnterfering with the land or goods of another

'Mdglstrates Court for @:t which is held fora special

_ sOn. o
rt of harming someone by assault or talse

merlsonment

The examination of the i issués in a cml or criminal suit
by an authorised court.

Willing or unwilling compulsori]y
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710 MODEL EXAMINATION QUESTIONS :

L' Answer the following questions in 30 lines each.

-1.

4,

Explam in general how the women is protected as an abettor accused and victim under
the Indian Penal Code?

 What are the recent trends under the Indian Penal Code to pumsh the persons causmg
- dowry death? ; !

What is the law relating to criminal miscarriage?

Define and distinguish kidnapping and abduction?
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UNIT -8 : INDIAN PENAL CODE RAPE &
__ OTHER OFFENCES

Conténts i
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8.2.1. Rape _
8.2.2. Recent changes in Rape Laws
8.2.3.,Changes brought about in the India Penal Code.
- - 8.2.4. Custodial Rape ) | '
8.3. Offences Relating to Marriage - Bigamy & Adultery
8.3.1. Mock or Invalid Marriage

8.3.2. Bigamy : 0
" 83.3. Effect of Conversion - |
8.3.4. Adultery - special protection for wom_en. . O
8.5, Otitraging the modesty of women & Indecent %ntation of women

8.6. Sﬁmmary Q~
8.7. Glossary c
8.8 References : @ -

8.9. Recommended Books

8.10. Model Examination Questions

8.0. OBJECTIVES:

After going through this unit, you will be able to

*  analyse the criminal Iaw with regard to rape with reference to latest changes and decisions
of the court.

* explaln the offences relating to mamage and dignity of women.

8.1. " INTRODUCTION :

‘Rapeisa serious violation of honour of women which inflicts defilement and dishonour on the -
entive family. Several offences like Bigamy and Adultery are made punishable to protect the -
institution of marriage. The rape law underwent several changes and new offences like gang
rape and custodial rape were added besides making the law more favourable to womgn with
reference to deﬁmtlon procedure and evidence. Outraging the modesty of women and mdecent
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representation of the women are some more offences made punishable to protect the honour
and dignity of women.

8.2. SEXUAL OFFENCES:

The Indian Penal Code does not punish incestuous intercourse within the prohibited degrees of
relationship although social ethics condemn such relationships. Whatever be soctal reproach
to such incests, they are not offences under the IPC. Any such incestuous sexual intercourse
will become punishable only when it is done without or against the consent of the women in
which casc it becomes an offence of 'Rape’ under Sec. 375 IPC. Excepting the husband, all .
other persons are liable for having sexual intercourse with a women against her consent. Absence
of consent is the only essential ingredient of the crime.

8.2.1. Rape:

The simple definition of rape is one man having sexual intercourse with a women against her
consent. Itis forcible ravishment of a women. Literally it means forcible seizure. It destroys
the women's Supreme honour and is regarded as an offence of great heinousness and as such
deserves capital punishment, The offence owes its enormity to the defilement and dishonour it
reflects on the whole family. Secs. 375 IPC defines the offence of rape. According to this
section, a man is said to commit 'Rape' who has éxual intercourse with a women under

circumstances falling under any of the following%{x dccriptions :
| (a) against her will;
(b) without her consent; ' O
(c) with her consent, when her c§g€ertt has been obtained by putting her.or any person in
whom she is interested in fear ath dr of hurt;

(d) with her consentgyhen ¥e man knows that he is not her husband, and that her consent

is given because she be at he is another man to whom she js or believes herself to be
lawfully married.

(e) with her consent, when, at the time of giving such consent by reason of unsoundness
of mind, or intoxication or the administration of stupefying or unwholesome substance by him
personally or through another, she is unable to understand the nature and consequences of that
to which she gives consent.

(f) with or without her consent, when she is under sixteen years of age.

The offence of rape first of all requires that there must be sexval intercourse by a man with a
women, and it must have been taken place under any of the circumstances falling under the six
clauses of Sec. 375 IPC. No offence of rape is committed if a man has sexual interconrse with
his own wife, provided the wife is above 13 years of age. Consent of the women is a valid
defence to the accused. Consent means active consent in the mind of a person to a particular -
act done by another, Such a consent must be free and valid one. Il it is obtained by
misrepresentation, it will not invalidate consent in criminal law, although it will in civil law of
contracts.

Eg: Ifa man says to women, 'T will marry you but now [ must have sexual connection with
you'and she agrees for it. The man's act is not rape even if he breaks his promise later. Therefore,
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want of consent of the victim is the essence of the crime. Thc prohlblted act in rape is non-
consensual sexual intercourse and the guilty state of mind i is an intention to commit i.e., the '
mental element (means rea) is an intention to commit an act or the equivalent inténtion of -
having the intercourse willy-nelly not caring whether the victim consents or not. Hence, a
bonafide belief that the women had consented is a valid defence to the accused.

‘But, if such consent is obtained by putting her in fear of death or hutt, then it is not a valid
consent. The scope of this clause has been explained by the S.C. in Tukaram and another vs.
State of Maharashtra', where the victim was alleged to have been raped by the accused pdlice
constables at the police station where she had to in connection with a complaint filed by her
brother. It was held by the Supreme Court that unless the fear was shown to be that of death or
hurt, it would not vitiate the consent. It was the Mathura's Judgment that shocked and outraged

- the sensibilities of many women organisations, lawyers, academicians etc. It raised an

unprecedented public outcry and others became the pivitol point for a demand to change the

law relating to rape, as a result of which the criminal law (amendment) At, 183 was passed, by
the parliament which reenacted Secs. 375 and 376 IPC ‘with modifications and inserted Sec.
376-Ato D and Sec. 228 A to the Indian Penal Code. '

8.2.2. Recent Changes in Rape Laws :

The sections relating to rape were amended by the Criminal Law (Amendment) Act, 198"5 _
This Act brought changes in the IPC, CrP.C. and also in the LE.A

- 823, Changes brought about in the Indiagn P8
| (1) Sec 375 1PC was amended and the definition of t g

) Sec. 376 IPC was amended and the. pumshm the offence of rape is e'n_hanced'. Now
" under the amended section. ' ' ' ' '

xnce of rape has been widened.

~(a) the accused is liable for imprisonm§nt which shall not be less than 7 years but which
may be imprisonment for life or for g @ hich may extend to 10 years and also liable to fine.
In case the women raped is his own wi ‘Q- is not under 12 years of age the pumshment iStwo
years 1mprlsonrnem or fine or both. (Sec. 376 (i) lPC :

(b} Clause (2) of Sec. 376 [PC prescrlbes punishment enhancedfcustodlal rapes such as
rapes by the police officer or by a public servant or by a Manager or Supe_rmtendent of a Jail,
remand home or other place of custody, or by the manager or the staff of a hospital, and also m
case of rape on a pregnant women or rape in women when she is under2 years of age or in
cases of gang rapes. In-all the above cases, the accused is liable for i 1mprlsonment which shall
not be less than 10 years but whlch may be imprisonment for hfe and is also liable to fine.

(3} Secs. 376-A, 376-B, 376-C and 376-D were mserted Sec. 5?6 A IPC preserlbes
~ punishment in case the husband had intercourse with his wife durmg separatlonfunder the section
~ whoever has sexual intercourse with his own wife, who is living- separately from him under a
decree of separation or under any custom or usage without her consent sha:” be pumshed W1th
1mpnsonment for a term which may extend to two years and also llable to fine.

8.24. Custodial Rape : (Sec. 376-B IPC) :

Deals with intercourse by a public servant with a women in his custody. Whoever, being a
public servant, takes advantage of his official position and induce or seduces, any women, who
is in his custody as such public servant subordinate to him, to have sexual intercourse not
~ ‘amounting to the offence of rape shall be punished with lmprlsonment for a term: 'which may
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extend to five years and shall also be liable to fine.

Sec. 376-C IPC : Prescribes punishment for intercourse by Superintendent of jail, remand
home or other place of custody by taking the advantage of his officiat position. Punishment is
5 years imprisonment and also liable for fine.

Sec, 376-D IPC ; Prescribes punishment for intercourse by any member of the management or -

staff of hospital with any woman in that hospital by taking advantage of his official position.

In all these four cases, the act of the accused does not amount to rape, because the women is a
consenting party. But it declares the act as an offence because the consent of the women is
obtained by the accused by taking advantage of has official posmon or the women is induced or
seduced by taking advantage of his official position.

8.3.5. Identlt of Victim : (Sec. 228-A 1PC

Was inserted into the code. It refers to disclosure of identity of a victim of certain offences.

According to clause (1) of Sec. 228-A IPC whoever prints or publishes the name or any matter

which may make known the identity of any women against whom an offence under Secs. 376,
- 376-A, 376-D IPC is alleged to have been committed is said to have committed an offence
punishable with imprisonment for two years and: shall also be liable to fine.

" Clause (2) prohibité publication of the name _of.any atter which may reveal the identity of the
victim and clause (3) prohibits printing and publichjon #f any matter in relation to any proceeding

of such court.

before a court with respect to an offence reﬂ@fo in subsection (2) without previous permission

In all these cases punishment prescrif@thigimpri sonment for two years and is also liable to fine.
The offence is cognizable and pgilabi§ and can be tried by a Seg__sion_s Coart.

out in the Criminal Procedure Code :

8.3.6. Changes brou

(1) Sec.327CrPC. h@ suitably amended to safeguard the rape victim from being exposed

to unnecessary adverse puMicity, by stating the trial of rape shall be conducted in-camera.
8.3.7. Changes brought about in the Indian Evidence Act :

In a large number of cases, particularly, where the prosecumx (Victim) is the only eye witness
the accused persons are acquitted for want of proof. To over-come this situation, the Ewdence
Act was also amended by the Criminal Law (Amendment) Act, 1983. One of the significant

features of this amendment was insertion of Sec. 114-A with respect to the presumption as 1o -

absence or consent. According to this section -

“In a prosecution for rape where sexual intercourse is proved and the question is whether it was
without the consent of the women and the women with whom rape is alleged to have been
committed or attempted states in her evidence before the court that she did.not consent, the
court shall presume that she did not consent”. '

8.3.8. Corroboration of C'omplainant Story :

Till recently it was considered as well settled law that in all the prosecutions for rape the testimony
of the complamam lady or the gn‘] should be corroborated by the evidence of other disinterested
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persons. But the Supreme Court in Rameshwar Kalyan Singh vs. State of Rajasthan, AIR 1952

SC 54, held that corroboration is not essential according to the strict interpretation of the relevant

sections 133, 114 and 157 of the Indian Evidence Act. In this case the appellant, Rameshwar
was charged with committing rape on a young girl Ms. Purni -8 years of age and the question
was whether the complainant made by the girl to her mother regarding the incident and the

mother's testimony about it can be accepted. The Court said that no corroboration beyond the

statement of the child to her mother was necessary.

So, if a women does come forward and says that she has been raped her evidence itself should
- be enough to prove her case and there is no need for any corroborative evidence?, because
ordinarily a women will not take her 1eputat10n by levellmg a false charge concerning her
' chastlty -

8.3, OFFENCES RELATING TO MARRIAGE :

Marrlage is the foundation of happiness in fan)lly and its strength gives stability to society.
Law has nghtly recogmsed its value both in the civil and criminal branches and gives protection
. tomarital ties by punishing their violations by affording adequate remedies in civil law and by
prescribing severe punishments in criminal law. The Indian Penal Code in its Chapter XX
(Secs. 492-498) deals with the offences relating to marriage. Mfck orinvalid marriage, bigamy

and adultery are the main offences in this chapter. But, all ences presuppose existence
of valid marriage to make the offender liable for punishment '

8.3.1. Mock or Invalid Marrla_ : se IPC

~ The gist of the offence lies in cohabitation cau a man deceitfully inducing a belief of
lawful marriage. A man who decides a onn in a belief that a certain ceremony which he

causes to be performed by some accom stitute a valid marriage and thus induces or
entices 8 woman to cohabit with higg, willNge punishable under this section i.e., deceitfully
causing a women not lawfully ma im and to cohabit or to have sexual intercourse with
him under belief is said to commit thgfoffence of mock or invalid marriage. The essential
mgredlents of this offcnce are : ' ' '

(a) A man whether mamed or unmamcd

{b) He must deceive a women and cause her to believe that she is lawfully married to
him; and

(c) Must further induce her to cohabit with him, i.e., to live with him as awife.

- The complaint must be made by a person aggrieved by the offence and the complaint is triable
by a sessions court and punishable for a term upto 10 years and also fine. The offence is not
: compoundable

.Slmllarly, dishonestly or w1th a fraudulent 1ntent10n gomg through the ceremony of being married
knowing that no lawful marriage thereby created is said to have committed an offence under
Sec. 496 IRC which deals with a mamage ceremony fraudulently gone throu gh The ingredi ents

' ':-of thls offence are :

(a) a person must have dishonest and fraudulent intention,

(b) with such intention he must go through the ceremony of being married.
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(é) he must do so knowing that by going fhrough such a ceremony, he is not lawfully
married,

" This offence is punishable with imprisonment which may extend upto a term of 7 years and
also liable to fine. This offence also is not compoundable. ‘This section applies to cases in
which a ceremony is gone through which would in case constitute a valid marriage and in
which one of the parties is deceived by the other into the belief that it does constitute a marriage
or in which effect is sought to be given by-a proceeding to some collateral fraudulent purpose.

The difference between these two offences lies in, under Sec. 493 IPC there is deception on the -
part of the man and cohabitation or sexual intercourse consequent on such deception. The
offence under Sec. 496 IPC requires no deception. The offence under Sec. 496 IPC requires no
deception, no co-habitation or sexual intercourse as a sine quanon but a dishonest or fraudulent
abuse of marriage ceremony is necessary, '

8.3.2. Bigamy : (Secs. 494 & 495 IPC) :

The different personal laws of Indians made monogamy compulsory. Therefore, one cannot
marty second time while the other spouse is alive. In addition to that Sec. 494 IPC declares the
second marriage as void marriage and the person is also liable for an offence of bigamy.

According to the Section 494 IPC whoever marries s@gond time during the life time of the first
spouse, the second marriage is void by reason of Wg pjace during the life of such husband or
wife, and is guilty of bigamy. The essenti@dients of this offence are : '

{a) the person must be married once.

(b) the first wife or husband mu$gbeYiving.

(c) during the existenceQ&;t wife or husband, a second marriage must be confracted.
(d) the second ma%mu be void according to the personal law of the person.

However if the first marria§g#as been declared void by a court of competent jurisdiction, if the
spouse has been continually absent and not heard of for 7 years or more, then the person does
not commit any offence even if he marries a second time. Hence, there are two exceptions to '
this offence. The student should note that there are three conditions for the operation of the
latter exception :

(a) continual absence of one of the parties for a period of seven years.

(b) the absent spouse not having been heard by the other party as being alive within that
time.

" (¢) disclosure : The party marryi’ng must inform the person with whom he or she marries
the real state of facts. '

Under English Law, there is another exception, namely bonafide belief in the spouse death’.

The Hindu Marriage Act made monogamy compulsory among Hindus and thus, a Hindu cannot
marry a second time while the othet spouse is alive. Sec. 494 IPC makes monogarhy the rule
for all ie., the Hindus, Buddhists, Jains, Sikhs and the like. To sum up, the rule is applicable to
- all communities except to Muslim Men. Existence of first valid rartiage is a condition precedent
to make the offender liable. If the first marriage is not a valid one, no offence will be committed -
by contracting a second marriage, for eg. If 'A’ who has married a lady B’ within proibited
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degrees of affinity, again marries 'C’ he will not be guilty of bigamy for his first marriage with
B’ was not a valid marriage. Similarly, where a second marriage, which is alleged to be the
bigamous one, is not valid for the reason that essential ceremonies have not been performed,
the prosecution would fail. In Kanwal Ram and others vs. The Himachal Pradesh,
Administration*, the Supreme Court laid down the rule that in abigamy case, the second marriage
is a fact, that is to say, the essential ceremonies constitution it must be proved. Mere admission

of marriage by the accused is not evidence of it for the purposc of proving marriage in a bigamy
case.

But in Gopal Lal vs. State of Rajasthan®, the Supreme Court held that the second marriage
though void as per Section 17 of the Hindu Marriage Act still it would attract Sec. 494 I[PC
where a spouse contracts a second marriage, while the first marriage is still subsisting. The
spouse would be guilty of bigamy of 494 IPC, if it is proved that the second marriage is a valid
one in the sensc that the necessary ceremonies required by law or by custom have been actually
performed. The voidness of the marriage under Sec. 17 of the Hindu Marriage Act is in fact
one of the essential in}gredients of Sec. 494 IPC because the second marriage will become void
only because of the provisions of Sec. 17 of the Hindu Marriage Act.

What Sec. 17 of the Hindu Marriage Act contemplates is that the second marriage must be
according to the ceremonies required by law. If the marriage is void, its voidness would only
lead to civil consequences arising from such marriage. This Sec. W has to be read in harmony
and conjunction with Sec. 494 IPC. Therefore, merely becaldg th# second marriage is void
under Sec. 17 HMA, it cannot be said that Sec. 494 TPGAMIL not be attracted. The combined
effect of Sec. 17 HMA and Sec. 494 IPC is that, when on contracts a second marriage
while the first marriage is subsisting, he commits gence of bigamy. '

Mohammedan Law allows a minor an optiopeo ral§fy or repudiated a marriage on attaining
majority. The Hanifi law presumes ratificaophwdien the girl after attaining the age of puberty
has remained silent and has allowed thghusb®d to consummate the marriage.

8.3.3. E.ffect of Conversio

If the wife is a Hindu, conversion of the husband from one religion to another is not a good
defence for the wife to marry another man. A Hindu married women who is having a Hindu
husband living marries a Mehammedan or a Christian, even though she has become a
Mohammedan or Christian, is guilty of bigamy (The Government of Bombay vs. Millard's
case). In Rakey Bibi vs. Anil Kumar’, the Special Bench of the Calcutta High Court clarified the
effect of conversijon in Sec. 494 IPC. The court held that under Hindu Law the apostasy of one of
spouses does not dissolve the marriage. If one of the non-muslim married parties adopts Mussalman
faith in a foreign country, the marriage is automatically dissolved if the other spouse docs not
adopt the same faith before the completion of three menstrual periods, does not apply to the case
“of a non-muslim nationals of a country whose state religion is not Islam, ie., like India.

Similarly in Ramkumari's case, it was held by the Court, that a non-christian marriage is not
dissolved by the mere fact of the conversion of one or both of the parties to Christianity.

But if the wife is a Mohammedan and her husband changes his religion, the marriage tie is
dissolved and the wife will not be guilty of bigamy even if she marries again. The personal law -
of Musilms prevails in this case. But under the dissolution of Muslim MariagesAct, 1939 the
renunciation of Islam by a born Muslim married women on her conversion to a faith other than
Islam does not dissolve her marriage. She can, however, obtain a decree for dissolution of her
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marriage on any of the grounds mentioned in Sec. 2 of the Act.

If the wife is-a Christian, conversion of the husband from one religion to another is not a good
defence for the wife to marry again. Further, a Christian cannot by embracing Mobammedan
faith marry a second time during the life time of his first wife (Skinner vs. Orde). If he does so,
‘he is liable for the offence of bigamy.

The punishment for-this offence is imprisonment upto 7 years and fine. The offence is
compoundable when permission is given by the Court before which the case is pending. The
offence is trlable either by a court of sessions or Metropohtan Maglstratc or Magistrate of First
Class.

Sec. 495 IPC prescribed the punishment_for the aggravated form of bigamy, namely concealment
 of former marriage from person with whom a subsequent marriage is contracted. The married '
man who by posing himself as unmarried, induces a modest women to become, as she thinks
his wife, but in reality his concubine, and the mother of an illegitimate issue is guilty of one of

the most cruel frauds that can be conceived. The ingredients of this offence are : '

(a) -the person must have been married once aiready.

(b) he must contract a second marriage by concealing the fact of first marriage from the
person with whom the subsequent marriage is contracted. '

" This offence is punishabl_e for a term which may exgnd Wpto 10 years and also liable to fine.
These provisi'ons even apply to a women whmv a man in similar circumstances.

Proof of Marriage : In all prosecutions nces relating to marviage, strict proof of
marriage is necessary Sec. 50 of the Inv' vidence Act provides that opinion evidenced by
mere conduct shall not be suﬁimen o profe marriage in prosecution under Chapter XX of the
Indian Penal Code. ' '

8.3.4. Adulterv :-

Literally, adultery means ha sexual relationship outside the! wed-lock, i.e., extra-marital
relationship. The Indian Penal Code not only prescribes monogamy as a rule under Sec. 494
IPC but also prevent extra-marital sexual relationships. Adultery may be defined as, ‘Consensual
Sexual intercourse between a married person and a person of the opposite sex during the
subsisting of the marriage’. (Raydon on Divorce as quoted in Atchuthan Pillai). Adultery is not
an offence under the English Law. It is only a tort for which the husband can sue the wrong-
doer for damages. Sec. 497 IPC defines the offence of adultery as

"Whoever has sexual intercourse with a person who is and whom he knows or has reason to
believe to be the wife of another man, without consent or connivance of that may, such sexual
intercourse not amounting to the offence of rape is guilty of the oﬂ‘ence of adultery”

The ingredients of the offence of adultery are :
(1) the accused should have sexual inter_coursg with the wbmen in question.
(2) she was the lawfully married wife of another man.

(3) the accused should know or had reason to beheve that she was lawfully mamed wife of
" another man. : :

(4) the husband of the women did not consent to or connive at such intercourse, and
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- (5} the sexual intefc:_oulrse so held did not'_'amoun't"to Tape, _ _ _
So,_adulte_ry__mu_st be consensual act of both man and the women. It differs from rape only in -
-this aspect because adultery may be committed with the consent of the women, whereas in.
rape, it must be without her consent or. against her will. The punishmenit for this offence is
_ imprisonment which may extend to a term of five yéars or fine or both, and it is a non-cognizable
offence. However, the women is not punishable under this section, she cannot be charged even
.as an abetter of the offence. This is néthing but the special protection given to.the women. The
.Law Commission observed that, "in the peculiar circumstances of India, where married women
are subject to various disabilities it is not fair that they should be punished. The condition of
women in this country is different from that of the women in other countries, they are married

while still children, they are neglected for other wives while still young.

The Coj_]'stitutional validity of Sec. 497 IPC was challenged before the Bombay High Court in
Yusuff:Abdul Azeez's case’, as violative of Article 15 of the Indian Constitution as there shall
_be no discrimination based on Sec. The Constitutional validity of Sec. 497 IPC was upheld by
the Court basing on the fact that, 'what led to this discrimination in this country is not the fact
that women in this country were so situated that special legislation was required in order to
protect them, and it was from this'pb_i_n_t_of view that one finds in Sec. 497 IPC a position in law
which takes a sympathetic and charitable view of the position of wqmen in this country. -

This ruling was confirmad by the Supreme Court in Sowmithri Vi
this case the Constitutional validity of Sec, 497 IPC is chalP@ as

. Union of India®,.. In
olative of Art. 14 of the
Constitution on the following grounds : L o
It makes irrational classification between men and m?bécause -

(a) Itconfers upon the husband the right t seclite the adulterer but, it does not confer

any right upon the wife to prosecute the women m her husband has committed adultery;
(b} The gist of the offcnrie lies m the husband has sexual in_tc_rcoufse or relations

with an unmarried women, the result is tha bands have a free licence under the law to have
-extra maxital relationship with unmarried girls, ' :

The Court rejected all the contentions and held Sec. 497 [PC valid. The definition of the
offence of adultery is not violative of any constitutional provision. At the time of framin g the
code, it is commonly aceepted that it is the man who is the seducer and not the women. The
position may have undergone 'sOmé__changes’ over years and the legislature has to consider
whether Sec. 497 IPC should be amended appropriately so as to take note of the transformation
which the society has undergone; T

The so far as the second issue is concerned, it was held by the Court that Sec. 497 IPC does not.
envisage the prosecution of the wife by the husband for adultery, because the offence is defined
in such a way that it can only be committed by a man, not by a women. Indeed, the section
expressly provides that the. wife shall not be punishable even as an abetter. . Therefore, no
grievance can then be made that the section does not allow the wife to prosecute the husband
for adultery. The contemplation of law is that the wife who is involved in an illicit relation with
another man s a victim and not the author of the crime. The offence of adultery is considered
by the legistature as an offence against the sancity of the matrimonial home, an act which is
commiitted by a man. Hence, those men alone are brought under the net of the law, : . .

As far as the third issue is concerned, it was observed by the Court that law d,qles not confer
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freedom upon the husbands to be licentions. It only makes a specific kind of extra-marital
relationship an offence, the relation between a man and a martied women. An unfaithful husband
risks or perhaps invites a civil a ction by the wife for separation. Further, it was observed by the
Court that the alleged transformation in feminine attitude for good or for bad may justly engage
the attention of the law makers when the reform of penal law is undertaken. They may enlarge

the definition of adultery to keep pace with the moving times. But until then, this law must .

remain as it is and as it is does not offend either Art. 14 or Art. 15 of the Constitution. -

8.4. OUTRAGING THE MODESTY OF WOMEN :

Modesty means the quality or fact of bein g modest ie., chastity, purity of the women. Outraging
means causing a gross or violent injury or an act of wanton mischief. It is a gross offence to the

moral feelings. Morality of a women will depend upon the national, social and culturat values

and customary norms of the country. There are three provisions in the Indian Penal Code
protecting the modesty of womien. One is the main Section 376 IPC relating to rape. The other
two provisions are contained under Secs. 354 and 509 IPC. Sec. 354 IPC defines the offence of
assaulting or usihg criminal force to a women with an intention to outrage her modesty and
Sec. 509 IPC refers to insult to female modesty, i.e., eve-teasin 2.

Out-raging the modest of Women :

According to this section, whoever assaults or Wes chiminal force to any women intending to

outrage or knowing it likely that he will thgrely outrage her modesty is said to-have committed
an offence. The essential ingredients of ;@i ence are : .

(1) There must be some assault o criminal force on a women. Criminal force means
use of physical it force upon a personvithout her consent, and with the intention of causin gor
knowing that will be cause i or annoyance to the women.

(2) The assault or cr%or must be used with the intention of outraging her modesty.

Infact, outrage of fem desty will differ according to the country and race to which a

women belongs: What is an outrage to the modesty of one women would bc thought as nothing
- by another. To place hands on the shoulder of 2 women will be an outrage to an Indian Women,
but may notbe to a European Lady. Examples to such an outranging acts are : A teacher taking
indecent liberty with femalc students, or a doctor stnppmg naked a female patient under the
pretence to examine her. :

“To Constitute an-offence under Sec. 354 1PC the reaction of the women concerned is not the
test. In State of Punjab vs. Major Singh®, the accused major had cansed injuries to the vagina of
a 71/2 months old child by fingering. He walked into the room where the girl is sleeping at 9-

30 PM, then after having switched off the lights, he stripped himself naked below the waist and

knelt over her and performed indecent acts of unnatural lust on her private parts rupturing her
hymen and causing a tear on her vagina.

It was argued for him that, since the child concerned had not developed sufficient sex instinct it.
would not be said that her modesty was violated. But, this contention was rejected by the Court
and he was convicted under Sec. 354 IPC. It was observed by the court, 'The essence of a
women's modesty is hier sex.: The modesty of an adult female is writ large on her body. Young
or old, intelligent or imbecile, awake or sleeping the women possess a modesty capable of
being outraged’. Hence, whoever uses criminal force to her with an intention to outrage her
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modesty commits an offence pumshable under Sec 354 IPC

The culpable intention of the accused is the crux of the matter. Though the reaction of the
women is relevant, its absence is not always decisive, for eg, the accused, a doctor with a

corrupt mind touches the body of a women who is under the spell of anesthesia, she may be
sleeping and unable to appreciate the significance of the act, but the offender is punishable

under this section, Therefore, from her very birth a WOmEN possess the modesty and it is the
attribute of her sex.

This offence is pumshable with i 1mprlsonment upto two years or W1th fme or with both. The
offence is triable by First Class or by Second Class Maglstrate

Insulting the Modesty of Women : (Sec. 509 1PC) :

According to Sec. 509 IPC 'whoever, mtendmg to insult the modesty of a women utters dny_
word, makes any sound, gesture or exhibits any object, intending that such a word or sound .
shall be heard, or that such gesture or object shall be seen by such women or intrudes upon the

privacy of such women is said to have committed.an offence The ingredients of this oifence
are ; .

(1) there must be an intention to insult the modesty of a women.

(2} the insult may be caused by words, gestures or by exhlbltmg y objects (eg. absence
pictures). .

(3) the accused should have an intention that these worl be heard and gestures and
exhibition must be seen by the women. . : ' -

(4) the insult may be cansed by mtrudmg upon the p y of the women.

The intention to insult the modesty of the wo essential ingredient of the offence. If it
is committed in a public place, it would be punisiied under Sec. 294 IPC. This offence is lesser
than the offence punishable under Sec. * If the act goes to the extent of using criminal
force, it is punishable under Sec. 354 IPC 1t involves entry into the woman's property it is
punishable as an aggravated form of criminal tresspass. Sec. 376 IPC protects women from
- rape: Therefore, Sec. 509 IPC is a residuary provision, enacted to punish the acts which woutd
not fall under the above sections and thus it provides special protection to women. Eve-teasing
comes within the scope of the offence

8.5, SUMMARY :

Rape is forcible ravishment of a women. A man is said to commit rape who has sexual intercourse
with 2 women against her will and under circumstances explained by Sec. 375. Consent obtained

by putting her in fear of death or hurt is not a valid consent, In 1983 several changes were made
inlaw of rape. Punishment for the offence is enhariced, new criminal offences like gang rape
and custodial rape were introduced. Some protective provisions to conceal the identity of
women victim and trial in camera were provided. A presumptlon of absence of consent was
made possible by amending Evidence Act.

Mock miarriage, Bigamy and Adultery are some offenees which disturb the institution of marriage.
These provide for prosecuting of criminals which also give rise to marital relief under different
enactments. Though the IPC.defined the offences like outraging the modesty of women and
indecent representatmn of women, it is not strong enough to protect the dignity of women,
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Law still needs 'effective changes to protect the women from sexual offences..

Anumber of incidents are reported in the press regarding the offences against women espécially
rape, molestation, kidnapping, family violence, dowry, wife- beatmg, alcoholism, eve-teasing'.

etc. There has been a constant rise in the crime against women and hardly a day passes without

reports in the news-paper or a magazine of a rape or assault having taken place both in the rural

“and-urban areas. The problems of explmtatron of women and young girls in prostitution and
the flesh tradeis another example. Thus, women in India continue to'be the lesser sex: If siich

- offences are not merely a problem of law enforcement but also indicative of the disabilities and
mequahtles from which the women in our country continue to-suffer despite the Constitution

_ prowslons for equality, social justice and protection of women. Demography, health education

and sklll dcvelopment participation in economic activity, decision making, political participation,

etg, are examples of indicators denoting the status in the society. These 1ndlcators are all
: _adverse as far as women are concerned.

Infact, many of the new forces and impulses in the society and polity, such as modemlcanon '

technological change and development have affected women adversely and further reduced her
status in the home as well as in the community, -

8.6. GLOSSARY :

Mens rea

Guilty irfgnti

If

. Gang rape

]

| ?mumission of rapé' by more than one person -
Prosecutrix : Q Rape victim_w‘ha depo‘:ses in support of proéegutiOn
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1. Tukaram and anoth@hg#, State of Maharashtra, AIR 1979 SC 185.

2. Rafiq vs. State of U.P, SCR 1, 1981 pp 401 to 404; and State of Maharashtra vs. Kewal

Chand Jain, JT 1990 SC p. 61
R vs, Tolson . :
 Kewalram and others vs. The HLP. Administration, AIR 1966 SC 614, |
| Gopal Lal vs. State of Raj asthan, AIR.19?9 SC 713. |
Rakesbibi vs. Anil Kumar, AIR 1948 Cal, 119. |
Yusuff Abdul Aziz vs. State of Bombay, AIR 1951 Bom, 472.
Sowmithri Vishnu vs, Union of India, AIR 1985 SC 1613.
._State of Pun_pab VS, Major Singh, AIR 196? SC 63

88. RECOMMENDED BOOKS : _ |
1. Law Relating to Women and their Ri ghts - Bhatmagar, Women & Law - G.B. Reddy
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2. Law Relating to Offences Against Women - V.K. Dewan.
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89. MODEL EXAMINATION QUESTIONS

L. Answer the followmg questions in 30 lines.

1. Examine when a sexual assault amounts to rape" Can a husband be gmlty of rape of hm
© own wife? :

2. What are the changes brought about by recent amendment in the rape laws ?
3. Explain how women is protected in the COTHTI]ISSIOI'I of the oﬁ‘ence of adultery” _

~ 4. How the out-raging the modesty of women or indecent representation of women are ..
made punishable under Criminal Law? -







UNIT-9: PROVISIONS UNDER THE
| CRIMINAL PROCEDURE CODE
RELATING TO WOMEN

Contents ;

9.0. Objectives

9.,_._1;. Introduction

92 ) Provmons Regardmg Arrest and Search of Women

93 Prowslons Regarding Medical Exammat:lon of Women -

_ 94 _ Provmons Regarding Detention of Women _

9 5; _ _Provmlons Regarding Summomng Women to the Police Station
' _9 7.' Provnslons Regarding Bail for Women . _
98, Capital Sentence on Prognant Women \5
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©9.14: Model Examination Quesﬁ@. |

' 9.0. OBJECTIVES :
- At‘ter’ going through this unit, you will be able

_Provmons Regarding Incamera Proceedlngs

*. To appralse the distinction between Substantive Law and Procedural Law, . ‘
L To create awareness among the students about availing Substantwe Rights through
appropnate procedure

A | :To make the students understand procedural techmcahttes m approaching the Court Police
; and other Implementmg Machmery '

9.1. IN TRODUCTION :

- Indian Penal Codeis & substantlve law, It defines various offences and prescribes punishments
that can be imposed if the accused is proved guilty. The procedure that has to be followed to _
establish the guilt of the accused is prescribed under the Criminal Procedure Code, 1973. It is
procedure that shows the law in action and tells us how it is worked. It is, therefore, proper to
consider how women are treated under Criminal Procedure Code. The IPC does show its
concern to prevent the exploxtauon of women. This is further manifested in the varions Provisions -
of Cr PC in regard to’ the search medlcal exammatlon, detention, summonmg of women in
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‘general, including in particular women accused of an offence. Besides this special protection
under Cr.P.C., the Constitutional and legal safeguards applicable in the ﬁcld of personal liberty
are as much available to women, as they are to others.

9.2. PROVISIONS REGARDING ARREST AND SEARCH OF
WOMEN : '

The CrP.C., provides certain rules as to the mode of arrest and search of the accused. Sec. 46
lays down that "in arresting a person, the police officer or other petson making the arrest shall
actually touch or confine the body of the person to be arrested unless there be submission of
custody by word or action”. The Law Commission units report on the 'Rape and Allied Offences”,
expressed the view.that a provision should be added to the effect that in the case of women,
their submission to custody shall be presumed, unless proved otherwise, and that the police .
officer should not actually touch the person of the women for making the arrest. But this
recommendation is not yet implemented. In this context the Commission also expressed the
view that except in unavoidable circumstances, no women should be arrested after sunset and
before sunrise. For this purpos®, the Commission recommended® the insertion of a new sub-
sectton in Sec. 46 of Cr.P.C. as Sec. 46(4). This was proposed in lhe CrPC (Amendment) Bill,
1988 clause 9 but was lapsed.

Under Sec. 47 Cr.P.C. when a police officer has reagon fabelicve ;that a person to be arrested
~ has entered into any place and the officer enters that n pursuit of the offender and if the
place is occupied by females who observe puyal e police officer must give notice to the
females in the room that thcy must withdraw es from the room before he can enter the
place. '

Sec. 51 Cr.PC. confers power on t ol;g officer to search the mstéd person and place in

safe custody all articles, other th ing apparel found on him. Clause (2) of this section
provides that whenever it isgcessaby to cause a female to be searched, the scarch shall be
made by another female wi regard to decency

Before making a personal séarch, the searchin g officer should gwe the grounds of arrest to the
- accused, where no such grounds are given, the search becomes illegaP. It is the duty of the
searching officer making a search to obtain independent and respectable witnesses“.

9.3. PROVISIONS REGARDING MEDICAL EXAMINATION -
OF WOMEN :

A number of sections of the Cr.P.C. 1973, deal with the medical examination of the accused
Such examination, as contemplated by the code is-of two types : .

Medical Examination of the accused at the instarice of the investigating agency in. order to
secure evidence of crime is the first type. Such examination can be undertaken to secure evidence
of crime and the procedure is prescribed under Sec. 53 of the Code. “According to this section,

it is to be done by a medical practitioner at the request of the investigating agency. Here, the
code makes a specific provision by requiring that in the case of a female accused, the examination
should be done by a female medical practitioner only. - Sec. 53(2) CrP.C. '

There is however, another type of medical examination contemplated by Sec. 54 of the code
where the accused himself or herself desires the examination in order to prove his or her




innocence. Where a female accused desires such an examination in order to prove her innocence,
she can avail herself of the facility provided in the relevant sections of the code. This section
confers an important right on the arrested person. It is the right of an arrested person to have his
medical examination done. Hence a person in"custody is in need of protéction of the nature
conferred by Sec. 54 of the Cr.P.C. But often the arrested person does not know his or her rights
in this respect. It {s the duty of the magistrate to inform the arrested person about his/her right
to medical examination in case he has complaints of physical torture, 6r maltreatment in police
custody®. Such a provision is necessary to 'safeguard- against custodial torture and exploitation. -
However, if the magistrate considers the request to be vexatious or for defeating the ends of -
justice, he may refuse it. ) :

9.4. PROVISIONS REGARDING DETENTION OF WOMEN :

When a person is arrested, the police officer can keep in custody for a period of not exceeding
24 hours (Sec. 57 CrP.C.).. Before expiration of this period, the arrested person has to be
produced before the nearest magistrate who can under Sec. 167 CrP.C. order his detention for
a term not exceeding 15 days on the whole, or he/she can be taken to a magistrate who has

jurisdiction to try the case, and such magistrate can remand the person into custody for a term
which exceed 15 days but not more than 60 days. '

In regard to the detention of a women after arrést, a matter which guires to be considered is
the place where she is to be detained. This question was also exa@y the Law Commissicn
in its report on 'Rape and Allied Offences’. The recommendation.o ¢ Commission was that,
if there are no suitable arrangements in the locality for sentiqn, the women should be

sent to an institution established and maintained under the W and Children Act (Licensing)

Act, 1956. g?u. _

Further Sec. 98 Cr.PC. confers poWer ont stric Magistrate to make an order for the
immediate restoration of a women to her libd or the female child to her proper custody,
~ where such a women or a female chil sixteen years has been abducted or unlawfully
detained for an unlawful purpose. Nece orce may be used in carrying out this order, but
both the detention and the purpose must be unlawful. =~~~ - ' '

95, PROVISIONS REGARDING SUMMONING WOMEN TO
THE POLICE STATION : '

The Code of Criminal Procedure has a lenghty chapter on the investigation of offences. Chapter
- XII gives various powers to police officers engaged in investigation. Sec. 150 (1) CrPC.
anthorises police officer making the Investigation under this chapter to summon any person
believed to the acquainted with the facts of the case and such a person can be directed to come
to the police station for the purpose of investigation. But, in the case of persons below 15 years -
and also in the case of all women, it is specifically provided under the provision to Sec. 160{1)

CrP.C. that, they should not be called to the police station for the above pu:pose, but they -
should be examined at their place of residence. Though this is an important safeguard to worrien,

- there is no specific sanction provided in the section for its infringement. Sammoning a women

in violation of this rule may attract a charge under Sec. 166 of the IPC i.e., public servant
disobeying direction of law with an intent to cause injury to any person.
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9.6. PROVISIONS REGARDING IN—CAMERA
PROCEEDINGS :

The place in which a trial shall be held shall be deemed to be an open court to which public may
have access. But Sec. 327 of the code empowers the magistrate to exclude the public generally
or any particular person from the court room in such matter as ought to be conducted in privacy,
This is what is known as in-camera proceedings. Under Clause (2) of Sec. 327 CeP.C. it was
provided that an inquiry into a trial of rape or an offence under Secs. 376 or 376-Ato 376-D of
the IPC shall be conducted in-camera. Where any proceedings are held in-camera, it shall not
be lawful to any person to print or publish any matter in relation to any such proceedings,
except with the previous permission of the court. Violation of this provision attracts criminal
charge under Sec. 288-A of the IPC. '

9.7.  PROVISIONS REGARDING BAIL FOR WOMEN :

There are certain special provisions relating to bail of particular reference to women. The Code
of Criminal Procedure, 1973 when dealing with the question of bail, takes into account the fact
that women deserve special consideration by giving the court a discretion to release a women -
on bail, even where there is a serious charge. -Sec. 437 CrP.C. gives power to the court or a
police officer to release an accused on bail in a non-bdiable case, unless there appears reasonable
grounds that the accused has been guilty of an offeritg ishable with death or life imprisonment.

But a person under the age of 16 years or ag#®sgen or a sick or inform person may be released
on bail even if the offence charged is puni with death or life imprisonment. '

punishable with death or life impgisonf§ent, takes care to providé that this prohibition shalf not
apply where the accused is a @ N9

9.8. CAPITAI@TENCE ON PREGNANT WOMEN :
i}

Indian Penal Code still retafns capital punishment for murder and a few other offences, though
so far as murder is concerned, it is now awarded only in the rarest of rare cases. There is no
special relaxation in favour of women as far as capital punishment is concerned. But Sec. 416
of the Code of Criminal Procedure, 1973 provides that if a waomen sentenced to death is found
to be pregnant the High Court shall order the execution of the sentence to be postponed and
may, if it thinks fit, commute the sentence to life 1mpnsonment ;

Imprisonment for Life :

Sec. 432 of the Co"de of Criminal Procedure, 1973 empowers the appropriate government to
suspend or remit sentences conditionally or other wise in practice, the met effect of remissions
granted by the State Government was such that life imprisonment came to be.reduced to about
10 to 12 years imprisonment. Besides, Sec. 432 of the Code provides that without the consent
of the person sentenced, the appropriate government may commute certain sentences. This .
position was, however, substantially changed when in 1978 Sec. 433-Awas inserted into Cr.P.C.

Thus the code while directing the c?@t- to release a person on bail where the offence is

Sec. 433-A of the Code provides that notwithstandin g anything contained in Sec. 432 where a
sentence of imprisonment for life is imposed on conviction of a person for an offence or where
death is one of the punishments provided by law or where a sentence of death imposed on a
person has been committed under Sec. 433 CeP.C. into one of imprisonment for life, commutation
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shall not be permissible to less than 14 years. This rigid restriction obviously works hardship
in the case of women prisoner, sentenced to imprisonment for life. It is not proper that the law -
should insist on the female prisoner's undergoing minimum 14 years imprisonment mandatorily
as laid down in Sec. 433-A Cr.P.C. In many cases categorical application of this section to
WOmen prisoners may cause grave hardship. In Man Ram vs. Union of Indi#, the Supreme
. Court expressed some uneasiness about the rigid approach reflected in Sec. 433-ACr.PC. in

general. o ' : '

The facts of a recent Allahabad High Court case’ illustrate how in practice situations may arise
when the sentence of life imprisonment may still prove to be severe in the facts of a particular
case. A mother had committed murder of her infant son and then herself attempted to commit
suicide. She was aged only 17 years at the time of the offence. There was no apparent motive
for the murder, which was committed in rage. As a result of the women's act, she has not only
lost her son but she had also lost the sympathy of her husband, who refused to keep her in his
house after this tragic incident. The Allahabad High Court, while awarding t he sentence of life
imprisonment to the women, made in its judgment observations to the effect that the case was
... one in which part of the sentence of imprisonment should be reduced by the State Government
" under Sec. 432 of the Code of Criminal Procedure, 1973. a :

9.9. PROVISIONS RELATING TO I\MIN’%&NCE OF

WOMEN : '
In addition to the Hindu Adoption and Maintenance Act, 1 right of maintenance has also
been granted to the wife under Sec. 125 of the CtP.C. Th of these two laws is different.
Sec. 125 CrP.C. provides a summary remedy and licable to all persons. This section

as they are unable to maintain themselves. isions apply and are applicable whatever

gives effect to the fundamental duty of a man tomainfifin his wife, children and parents so long
may be the personal law by which the p onséncemed are governed?

Under Sec. 125 CrP.C. a magistrate o st class. may order a monthly allowance for the
maintenance of amna’s wife or child or father or mother at a monthly rate not exceeding Rs.
S500/- if it is provided that a man has sufficient means and despite having sufficient means
neglects or refuses to maintain his wife etc., who is unable to maintain herseif and minor children
whether married or not. If the person fails to pay maintenance inspite of the magistrate orders,
the magistrate may levy an amount as a fine and recover it from the man. '

If the man offers to maintain his wife on the condition that she lives with him, the magistrate
may after considering the grounds of refusal, if any, by the women make an order under this
section. According to this section, if a husband has married a second time or kept a mistress it
will be a sufficient ground for the wife's refusal to live with him. But, if the wife is living in
adultery or without any sufficient reason she refuses to live with her husband, or if they are
living separately by mutual consent, then the provisions of this section will not apply. The
magistrate is empowered to increase or vary the allowance if the circumstances require (Sec.-
127 Cr.P.C.). The person in whose favour an order of maintenance is made is entitled to acopy -

of the order without any payment. : : -

In the famous Sha Bano case®, the Supreme Court held that Sec. 125 _Cr.P.C. was applicable to
all irrespective of their religion. It was therefore applicable to Muslim women also. However,
recently the Parliament passed a Muslim Women's (Protection of Rights on Divorce) Act, 1986
which provides other remedies for Muslim Women and allows them to use the remedy provided
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by Sec. 125 CLPC. only if the husband consents to it.

The object of this section is to avoid vagrancy by providing that a magistrate may up a hmlted
extent see that'a wife and children are maintained by husband.

- It provides summary procedure which does not cover e_ntlrely the same ground as the civil
liability of a husband or father or son under his personal law to maintain his wife, children or
parents. If any substantial issue of civil law is raised by the parties, their remedy lies only in the
civil court. Therefore, the findings of a magistrate under this section are not final and the
parties can legitimately agitate their rights in a Civil Court)®

Thus a wife or child have two remedies avaitable for securing maintenance. The first is a suit
in a civil court, in which a decree may be obtained for an amount commensurate with the status
or means of the party liable. Even arrears of past maintenance can be recovered under this
Section. The maintenance could be made a charge in the property. The decree can be enforced
against his property in case of his death. The second remedy is a proceeding under this section.
It is a cumulative remedy. This remedy is open to a wife or child either legitimate or illegitimate.
The mere existence of a decree of a civil court awarding maintenance does not oust the jurisdiction
of the magistrate to make an order under this section on the application of the wife. Thus the

'Code of Criminal Procedure provides for main_tengce of women'!. '

9.10. SUMMARY : D

Criminal Procedure Code is a confiscatid procedures regarding investigation into crimes
‘and the prosecution of criminals. The polteeuthorities are expected to observe some norms
when they search or arrest the wor?"hey have to give sufficient notice to purdanasheen
women to withdraw from the sepm Which the police intends to search. Only women police
personnel should search the % Even the medical examination of women should be done
by the women medical er obly. Certain special provisions were made regarding detention-
-and summoning the w The proéeedings regarding rape case should be held in-camera,
“violation of which will 0¥ an offence under IPC." If the women convict is warded capital
- punishment and she is a pregnant the execution can be postponed or commuted to life
_ imprisonment at the discretion of High Court. Government may remit the sentences of women -
convicts, - Section 125 of Cr.P.C. provides a summary remedy to all persons including wife and
children, regarding the mamtenancc

Still there are certain lacunae in the law which need attention. Most of these safeguards are
often not observed in practice because there is no independent agency to-ensure that they are
complied with. Therefore, there should be a provision in the code that when a young person
below 15 y€ars or a women is examined by the police during investigation, a relative or friend
- of the person to be examined, or a representative of a recognised organisation ‘interested in
wormen and children’s welfare should be allowed to be present.

9.11. GLOSSARY :

Ariest o= Seizing of a person and deta.mmg him in custody by
' lawful authority.

- Bail o = Releasing an arrested person from custody after payment
has been made to a court as guarantee that the person
will return to face trail.
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Capital Sentence

Cetminal Procdings

: or :
To set at liberty a person arrested .or 1mprlsuned on:
... written security taken for his appearance on a day and
~ at a place named.

= _A penalty which résults in the loss of the convict's life,

It is abolished in several states.

= ‘Criminal Procedure Code - Code which provides

procedure to be followed in criminal proceedings.

- = Any proceeding in which a government seeks to

prosecute a person for an offence and to impose upon
~ him a penalty of a criminal character.

= Care, in cmmnal law detentlon (1 e., being kept In prison

or in acell,
- Keepmg someone so that he cannot escape.
. Proceedmgs to be held i in the chambers of the Judge, ie.,

. secretly or pnvately Public are not permitted to present.

" Examination to find out what is wrong; examining the
details of acase by a pcﬁvmg authority,
. Jud1c1a1 authonty whtries ®ses in a potice court, Apublic

5 uch power, legislative, executive
g sfiment appointing him may ordain.

aries to a person, wife and children, or
>unable to provide for themselves.

ation or inspection of a person’s house, prermses
a pubhe officer i.e., a police officer for the purpose

0 overing ewdence of a crime, or a person who is

_ accused ofa crime.

A written order 1ssued by a court for a probable cause,

_specxfymg the place where a search is to be made and the
things to be. Iooked for, and directing that when found, they

-~ should be brought before the coutt. _
CL "A }udgement of pumshment in a criminal proceeding, i. e

JLIT legal pumshment gwen by a court to a convicted person.
Coa A court orwm commandmg a party named therein to appear

in a court on or before a specified date and defend the

_' complamt inaction commenced against him. It should also -

T notify the party that, in case of his failure to do so. ,judgement

by default will be rendered against him for the relief
' demanded in the complamt

-“'to call s_omeone io come,

-- it is a document which starts alegal action in the court.
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11.  Wife includes worﬁen who has been divorce(@s obtained divorce from her husband
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and has not married.
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1. Kalkar o 28 on. Cﬁmi_nal Procedure Code. |
2. Saxena . p .y:ifial Procedure Code.

3.. Ratan Lal and Dhiraj Lal Qs(jriminal Procedure Code.

4. M.P. Tandon ) Crimiﬁal Procedure Code.

5. R.B. Kelkar. : Oﬁ_tlines of Criminal P-roceciurc Code.

6. S.N. Misra o Criminal Procedure Code.

7. Sarkar _ o oo Criminal Procedure Code. -

8. D.M. Basu S Criminal Procedure Code.

' 9.16. MODEL EXAMINATION QUESTIONS :

I Answer the following questibns in 30 lines each.

1. Explain the special provisions regarding women provided in Cr. P.C. during investigation T

2. Analyse the prOviSions of Cr. PC. durin g prosecution of Women ?

3. Explain when a person is liable to mainatin his wife or parents.
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10.4.6. Amendments made in 1986 to the Dowry Prohi‘%ﬁ’&ct, 1961.
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10.6. Summary : ' '
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10.10. Model Examination Questions

10.0. OBJECTIVES :

After going through this unit, you will be able to

*  Examine the background and consequences of dowry system from the time of its inception’

upto the present.

*  Review the legislation on dowry prohibition and the role of judici.allyl in déaling with

dowry offences in India.

10.1. INTRODUCTION :

Dowry has become a social evil, a veritable curse vitiating and undermining the family peace,
harmony and growth. It has affected people from all walks of life, the rich and the poor alike.
The problem of dowry has ruined a number of families and created many unhappy homes.

Of late it has been seen that, not only brides but also prospective teenaged girls out of sheer -
 frustration are driven to commit suicide for obvious reasoris of unbearable torture and trauma,
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Occasionally quite a mamber of instances have come (o light where men or their relatives resort
to physical violence and criminally assault women for not bringing or insufficient bringing of
expected dowry. Yet another consequence of the evil of dowry is the development of sex
delinguency, of which the society mocks and parents remain helpless to see their helpless
daughter(s) living a promiscuous life. A survey conducted by the National Academy of
Administration, Mussoorie points out that many girls have undertaken to live in promlscuous :

life ]IlSt to earn enough for meeting the dowry expenses at their marriages.

‘Dowry demand has also contributed for an irretrievable break down of marriages and consequent
divorce situations leaving the women to suffer badly for no fault of theirs.

The rates of dowry, vary from caste to caste and mostiy depend upon the groom's
accomplishments, family status and other attainments, such as, education, employment, wealth
and other material acquisitions. Occasionally the bride's side bears the expenses of the would
be groom's education, employment, prospects, or in acquisition of wealth either in India or
abroad. There are also incidents where dowry is demanded on behalf of the groom's on the plea
of providing similar dowry at their daughter's/sistér’s mamage '

Figures given in the Lok Sabha’, 1989, indicate that there is 65% increase in dowry deaths. A
soaring number of bride burning cases proves that the government has not succeeded in checking

crimes against women

10.2. HISTORICAL BACKG @OF DOWRY :

The _aﬁcient marriage (Vivah) rites in th@ period are associated with Kanyadan or the
ceremony of gifting away the bride, jally in the Bramha and Prajapatya forms of marriage.
According to Hindu Shastras, the m%ous Act of 'dan’ or Ritual Gift is mcomplete t111 the
receiver is given a dakshin s Kanyadan became associated with Varadakshina i.e., the
gift in cash or kind by the fath®gof the bridge to the bridegroom. This Varadakshina or dowry -
included ornaments z%hes, which the father of the bride could afford; and were given
away as the property o 'bride. This had however, only a symbolic value -\i_n the entire
marriage ceremony as it was not considéred respectable for the groom or his parents to ask for
ornament of specific value. : |

Dowry among Hindus was not unknown in Ancient India. Ancient scriptures approved of
wealth given to a bride at the time of her wedding, which is known as her 'stridhana’. But the
'dowry' should not be confused with the term ‘stridhana’ which has special significance and has
different meaning in the annals of legal world. The expression 'stridhana’ has been variously -
defined and some of them are enumerate as under :- '

Manu enumerates six kinds of Stridhanas :-
1) - Gifts made before the nupital fire,
' 2)  Gifts made at the bridal procession,
3)  Gifts made in token of love,

4)  Gifts made by father =

S)  Gifts made by the mother,
' 6) | Gifts madc by a brother

All the commcntators are agrecd that the abovc is not an exhaustive enumetation of Stridhana.
To the above hst Vlshnu adds - - :
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a rich dowry of such dimensions was possible for his son, suc

(1) Gifts made by a husband to his wife on superscssmn that is on the occasion of his
taking another wife,

(11) Gifts, subsequent that is, thosc made after mamage by her husband‘s relations or her
parent's relations;

(i) Sulka or marriage fee;
* (iv) Gifts from sons and relations.

Earliest references to dowry show that it was mainly a pre- occupatlon of kings and of the very
rich who could indulge in luxurious display.

It is reported that Parvati, the consort of Lord Shiva, received slaves, horses and elephants,
cattle and vehicles, grains, jewels, clothing and gold vessels. There are rnythologlcal references
of dowry in Mahabharata, Draupadi, Uttara, Subhadra also brought rich presents of horses,
elephants and jewels with them.

In 'Valmiki Ramayan' ‘Balakanda' (Chap. 74 verses 3 & 4) expressés that King Janaka of Mithila
gave sita a large dowry of "a hundred thousand cows, woollen clothes, countless silken robes .
and richly decorated elephants, horses and chariots, male and female attendants, numberless
gold coins and many other gifis”. ' '

During the mughal period, dowry was a common feature. However, kbar realised that althou gh
@amples might make life

very difficult for his proper subjects. So he appointed 8 '

keep a strict check on those who might demand exorbitz

masters of marriage) to

L8
@ ies from thent.

Now the custom of giving and taking of dowry has i sed in all groups - Hindus, Muslims,

- Christians all alike through a process of sheer gsmos¥, The Hindu Dowry tradition is firmly

entrenched among the Roman Catholics of G he Syrian Christians of kerala asVerghese?
found during her studies. Now dowry has bec®e a menace to suciety often compelling girls
to commit snicide. It is nothing but action of money or valuable items from bride’s
father. On the one hand it has lowered the status of women in society and en the other
hand it has given an impetus for earning black money and several ma]practlces at social level.

The evils of dowry have become so pernicious that a large number of women are being murdered,
burnt or assaulted every year on the alter of dowry. Hardly a day passes, when the news of
suicide, murder or bride burning for dowry are not flashed in the dailies in some or the other
parts of the country. Surprisingly enough, recently the Hindustan Times® published a banner
news, "Dowry torture on increase in U.K." , stating that bride burning and other dowry related
brutalities among the Asian families are on increase and have become now a major problem in
London, Leicester and Birmingham. In Delhi, in the first ten months of 1986, 56 women were
killed for dowry and about 3,108 dowry complaints were filed inspite of stringent laws. In
Bihar also, the evil has been like an epidemic. A large number of women are being forced to
commit suicide or are burnt to death for dowry. The Hindustan Times* daily reported 125
dowry deaths in Begusarai area only every year. In Andhra Pradesh the number of dowry
deaths increased from 15 cases in 1983 to 162 in 1986 and to 250 in 1989.

Though dowry is an all India phenomenon, there are some communities and groups which are

relatively free from the menacé of this custom. Most of the muslim communities, the non--
~ catholic Charistians outside Kerala and the Parsees do not have dowry as an essential part of -

the marriage ritual. The Nagar Brahmins of Gujarath, the Khatrias of U.P,.and the Mathar
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Kayasthas do not have dowry as a custom. But today, even those belonging to this non-dowry
category have taken to dowry, and look upon it as a prestige symbol. Dowry is practised
among almost all the castes of the Hindus in all states. So do the Agarwals and other Vishya
groups in the Hindi speaking areas, the Rajputs and Kayasthas and landlords of Bihar of U.P,
“in the South, the Reddys, the Kammas, the Velmas and welt do to Brahmins, the mudaliars, the

Chetttars and Lingayat groups and the Christians (in kerala) are known for their passion for
dowries®. -

The probable factors that have influenced the growth of Dowry system are :
(1) The pasents desire to see that their daughters are well placed.

(2) The attitude of the people with regard to dowry giving and takmg as a matter of status
and social presnage

(3) Uncertainty about future economic support by the son induces a father to demand
dowry.

(4) Caste elements and the practice of hypergamous marriages.

(5} The custom of joint family system.

(6} Non-productive role of women in the ecgnomic partnership of their husband.
_(7) Compulsiveness of marriage, particul@ong the Hi_ndus.

10.3. THE EVILS OF DOWRY SYSTEM :
The consequences of the demand forwf are, obviously, disastrous not only for the wife and
b

the husband and their two families, also for the marriage itself. The moment it is made, it
creates a wide chasm betwee wo Tamilies which can never be filled as the demand by its
very nature is such that is can¢ be fully met because it is not a one time demand but a string
of demands which fol another ceaselessly. It also sets the husband and wife apart as
they are instantly identi ith the two adverse camps and the relationship comes under an
increas-ing strain. - : '

Dowry is demanded and expected as a matter of right and if not forthcoming, pressure is applied
to extract it anedven extort it. The women becomes a hostage in the hands of the husband's
people. First, her whole future is threatened by the possibility of the marriage breaking up and
she being left high and dry because the process of marriage for her is by and laige irreversible.
Worse still, she is in the immediate danger of physical maltreatment and being alone in a strange
household with no one on her side she often suffers physical abuse. In any case, being constantly
among hostile people she loses her mental and psycho_]ogical peace and her efforts to adjust to
the new life get a serious setback. Still the main consideration before he is to omehow protect
the marriage because a breakup is always fraught with even more serious consequences. In this
precarious situation she is exploited fully to put pressure on her parents and their reluctance or
inability to fulfil the demands invites further wrath upon her which many a time results in
extreme physical harm.

Dowry system is a great pernicious evil. It has drawn many girls to suicide, to save their
parents from economic drudgery. Many are duped into the brothels or service of doubtful
nature or resort to prostitution.
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) 10.4. SOCIAL ACTION AGAINST THE PRACTICE OF
DOWRY :

10.4.1. Work done by Social Reformers .

The social reformers of the 19th and early 20th centuries begmnm g with Raja Rammohan Roy,
Ranade, Karve, Ranabai, Ishwara Chandra Vidya Sagar, Mahatma Gandhi, Mahatma Jyotiba
Phule and Dr. Babasaheb Ambedkar has striven hard for the abolition of various social evils
including the evil of dowry system from which the Indian women suffered. Mahatma Gandhi
laid special stress on the abolition of dowry system. :

However, the society, because of its traditions and greed, has not yet fulfilled the cherished
desire of mahatma Gandhi and other social reformers .

10.4.2. State Leg slation on Dowry Prohlbmon in Pre-Indenendence
India ;-

"Long be'fore_India'beeome'independent, the then provincial Government of Sind passed an
enactment known as 'Sind Deti-Leti Act, 1939" with a view to deal effectively, the evil of
dowry system. The provisions of this Act did not apply to Mohammadans, Parseeb Christians

and Jews. o

Section 2 of the Act prohibits payments and giving of gifts or Qnts in kind, not only on the

occasion of marriage but also on festivals or auspicifus Says, or on account of birth of the.
child. Section 3 said that, "No person shall give or acCapLe agree to accept any payment as a
part of the contract of any betrothal on marri ection 4 said that such.acceptance or

giving shall not be in excess of such limits gpecifid in a list: Penal provisions were contained

in Sec. 8 which presented punishment for4 ayening Sec. 3 and 4 with simple imprisonment

which may extend to one month or with find 'hlch may extend to Rs, 1,000/-.

Even though the Act contained exh provisions which, 'inter alia', prohibited giving and
taking dowry as part of contract of betrothal or marriage; prescribed limits for giving and
taking of dowry as per spee1ﬁed listand provided punishment for contravention of the provisions
of the Act, yet the enactment had neithér any impact nor could create the desired effect.

10 4.3. State Legislation on Dowr Prohibition afte

Independence -

The State Governments had from tlme to time passed legislation to prohibit the custom of

dowry. The Bihar Dowry Restraint Act was passed by the Bihar State in 1950. The State of

Andhra Pradesh passed the Andhra Pradesh Dowry Prohibition Act, 1958 and Jammu and -
Kashmir passed Jammu and Kashmir Dowry RestraintAct in 1960. All these enactments made

~ an attempt to ban dowry,

The Andhra Pradesh Dowry Prohibition Act, 1938 defined "dowry" as any property or valuable
security given or agreed to be given “as consideration for any betrothal or marriage". It made
the act of giving or taking of dowry as unlawful and any agreement in that regard as void. It
had also made the act of giving or taking or abetting the giving or taking of dowry punishable
with imprisonment upto 6 months or fine upto Rs. 1,000/~ or with both. It further provided that
-an offence under that Act would be tried by a first class magistrate 'on a complalnt made within
one year from the date of offence.
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These enactments failed to achieve the objectives for they contained loopholes. In the first
place, it was not possible to prove that any amount so paid or any property so given were "as

consideration for the betrothal or marriage" and secondly, becanse of the absence of any agency

for initiating action on the contravention of the provisions of the said acts as the bride's parenis
‘would not, in the interest of girl, prefer a complaint. '

10.44. Central I egislation :-

As the problem of dowry was assuming enormous proportions, it started agitating the minds of
the people both outside and inside the State Legislatures and the Parliament. Right from the
inception of First Lok Sabha, the matter was raised in the Parliament time and again and various
proposals for restraining dowry were introduced in Parliament in the form of Private member's
Bills. During the course of discussion on a nonofficial Bill, sponsored by Smt. Uma Nehru
M.P, in the Lok Sabha on 27 Nov., 1953, the then Minister of Law gave an assurance to the
House that a Bill on the subject would be prepared in consultation with the State Govemments.
In pursuance of the assirance a Bill was subsequently prepared and sabmitted for consideration
of the Cabinet in the light of the views expressed by the State Governments. The Cabinet then
decided that the proposal might be held in abeyance till the enactment of the Hindu Succession
Act. After the enactment of the said Act in 1956, the Government felt that a separate legislation
to prohibit dowry was not a matter of urgency. However, since the problem continued to
increase by leaps and bounds, the issue was raised rep®gtedly by members in Parliament and
certain Private Members Bills on the subject were iftgod#iced in various State Legislatures as
also in the Parliament. In view of the per nature of the problein and an account of
pressure both at political and social levels, & overnment finally decided to process the
legislation. As a result, the Dowry ProMibigion Bill, 1959, with the main object of eradicating
the evils of dowry system, was_intmdu% the government in the Lok Sabha on 24 April,

1959. After some discussion, was referred to a Joint Committee of both Houses of
Parliament in September, 1959 folgxamination and Report. The Joint Committee presented
* their report with some ame; §is in the Bill on 19 November, 1959. When the bill, as reported
by the Joint Committee, wa n up for consideration in Lok Sabha, the Lok Sabha, in their

wisdom, made an amendment in the Bill; as reported by the Joint Committee, by inserting
Explanation I to clause 2 of the Bill so as to make it clear that bonafide gifts might not be
deemed as dowry. However, when the Bill, as passed by Lok Sabha, was taken up for
consideration in Rajya Sabha, the Rajya Sabha in their wisdorn, did not accept the aforesaid
arhendment to the Bill proposed by Lok Sabha. As the House (Lok Sabha and Rajya Sabha)
finally disagreed as to the amendments to be made to the Billin questmn the Bill was considered
at the Joint sittings of both houses of Parliament held on 6 and 9 May, 1961 came into force
from 1 July 1961. : :

Even after the enactment of the Dowry Prohlbmon Act, 1961 the problcm of dowry system on

account of diversity and variety of custom prevalent in dliferent parts of the country, continued

to grow in different ways and this has been engaging the attentlon Io the Government for some
years. In order to check the growth and fo curb the evils of the system, the Central Govemnment
allowed the individual State Governments to process and carry out amendments in the Dowry

Prohibition Act, 1961 in the light of local .CO‘Ildlt_lQI_lS_:__ Acc_ordmgly, under Artlcle_246 2y read

with Article 254(2) of the Constitution of India, the Goifemments of bihar, West Bengal, Orissa,
Haryana, Himachal Pradesh and Punjab passed enactments amendmg the Dowry Proh1b1tmn
Act, 1961 in their application to thelr respective states - :
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10.4.5. Amendments made in 1984 to the Dowry Prohlbltlon

Act, 1961 :-

The legislation on the subject. enacted by Parhament1 e. the Dowry ProhlblthIlACt 1961, and
the far reaching amendments which had been made to the Act. by a number of the States during
the seventies had not succeeded in containing the evil. Government had been making various
efforts to deal with the problem. In addition to issuing instructions to the State Governments
and the Union Teérritories administration with regard to the making of thorough and compulsory
investigations into cases of dowry deaths and. stepping up anti- -dowry publicity, the Government
referred the whole matter for consideration by a Joint Committee of both the Houses of
Parliament. '

The Joint Committee had recommended that'the definition of "Dowry" contained in Sec. 2 of
the 1961 Act should be modified by omitting the expression "as consideration for the marriage"

used therein on the ground that it is wel-nigh impossible to prove that anything given were a
consideration for the marriage for the obvious and simple reason that the giver i.e., the parents
who are usually the victims would be reluctant and unwilling to set the law in motion. Thus,
the Dowry Prohibition Act, 1984 amended Section 2 of the Dowry Prohibition Act, 1961. In
the original act "Dowry" was defined as "any property or valuable security given or agreed to

be given "as considered of marriage". Now the substituted wordg for underlined portion are "in
connection with the marriage”. :

Section 3 had been completély'recast The amendmemmamly two ;

(a) punishment for the offence of taking ot giving dow been enhanced and the minimum

bridegroom at the time of marriage by p »relations and friends have been put in sub-

section (2). _ :
Original Section 4 has beenamend&vo respects :-

(a) the minimum and maximum punishment has been laid down.

punishment has been laid down; ?\
(b) the explanatlon 1 to Section 2 of the (Qél.a éxcmpted pfcsents made to the bride and

(b) fo_r'the prosecution of the offender now no sanction of the State Government is needed.
The amending Act of 1984 has reduced the time limit within which the third party who has
- received the dowry or who is in possession of it should return it to the bride from one year to
three months. '

A new sub-section (3 A) to Section 6 has been appended under which, the accused, even after

his conviction, is required to transfer the dowry to the women w1thm the time specified in the
~ order. :

Under clziuse (b) of the Old Section (1), il was ot stated as to who could file a Eomplalnt for
the prosecution of a dowry offence, and therefore it caused some difficulties of i mterpretanon :
Under the amended clause any one of the following persons can file a complamt

@ Aggncved person; _
(b) A parent or other relatlve of the aggneved party and;
() Any recogmzzd welfare 1nst1tut10n or Organisation.

. _Now cogmzance of a dowry offence can also be taken by the court (1) on the basis of its own .
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knowledge, or (2) on the basis of a police report of the facts which constitute an offence under
the Act. : .

Under the Old Section 8, dowry offences were non-cognizable, ballable and non- compoundable
The amending Act, 1984 made them cognizable.

10.4.6. 6. Amendments made in 1986 to the Dowry Prohlbltlon

Act, 1961 :-

The increasing number of dowry deaths was a matter of serious concern. The extent of the evil
had been commented upon by the Joint Committee of the Houses to examine the workin g of
the Dowry Prohibition Act, 1961. It was therefore, proposed to aimed the Dowry Prohibition
Act, 1961, the Indian Penal Code, the Code of Criminal Procedure, 1973 and the Indian Evidence
Act, 1972,

_Q Amendment of Section 2 :-Tn the Dowry Prohibition Act, 1961, in Sec, 2, for the words
"or after the marriage"”, the words "or any time after marriage" shall be substituted.

(ii) Amendment of Section 3 :-Punishment for giving or taking dowry has been extended to
five years tmpnsonment and with fine which shall not be less then Rs. 15,000/- or the amount
of the value of such dowry, whlch ever is more. '

(iii) Insertion of New Sectml_l, 4-A :-This section .scribes any advertisement, through
periodical, journal ¢ or any other medla, by a person reg@oﬁ‘erihg adowry with imprisonment
and fine. e :

(iv) Amendment ectlon G :-As per (B) v omen dies wrthm seven years otherwise

than due to natural causes, that property ] be transferred to her children, in the absence of
her children to her parents -

(v} Amendmentof Section 7 ; —Qnuendment any statement glven by the person aggrieve

- shall not be subject to a prosgautionander this Act

. } :-As per Sec., 8-A where any person 1S prosecuted
for taking or abetting or the demanding of dowry, the burden of proving that he had not committed

- an offence under those sections shall be on him. As per Sec, 8-B, the State Govemment may
" appoint as many Dowry Prohibition Officers as it thinks fit and spec1fy the areas in respect of

- which they shall exerelse thelr Jl.lI‘lSdlCthl‘l The State Govemment may appoint an Ad\usory :
:Board JEECREE o

:;.Un'der ‘Sec. 10 State Govemm'_ent_ rh_ay

Ty It

make rules

j viii LA new Sectlon 304-B relating to Dowry death was mserted mn the Indlan Penal Code by
the Dowry Prohlbmon (Amendment) Act 1986 ' :

Sectlon 304-B reads -

“(1) Where the death of a women is caused by any bums or bodily injury or occurs otherwnse
than under normal circumstances wrthm seven years ‘of her martiage and it is shown that soon
before her death she was sub_lected to cruelty or harassmient by her husband or any relative of

 her husband for, or in connection with any demand for dQWry, such death shall be called Dowry
Death and such husband or relatlve shall be deemed to. have caused her death
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(2) whoever commits dowry death shall be punishment with imprisonments for a term which
shall not be less than 7 years but which may extend to imprisonment for life".

A presumption as to Dowry death as against the accused has also been inserted in the Evidence
Act after Sec. 113-A as Sec. 113. Corresponding change was introduced in the Criminal

Procedure Code of 1973, by which it was made a non-bailable, cognizable or non-cognizable
offences.

In this connection reference should necessarily be made 498-A also subsequently inserted in
the [PC -which defines "cruelty by husband or rclatives of husband".

10.4.7. Offences Punishable under the Dowry Prohibition Act,
1961 :-

Before dealing with any specific offence punishable under the Dowry Prohibition Act, 1961, 1t
is necessary to know that Dowry is according to the provisions of law and the judicial decisions
on it.

(i) Definition of Dowry :-

Dowry means the property which a women brings to her husbarfat marriage, sometimes used
for a dower, sometimes a gift given (o or for a wife at marrifgg, a Yatural endowment’.
Section 2 of the Dowry Prohibition Act defines dowrygiows -

“In this Act, "Dowry" means any property or valuabl
either directly or indirectly -

{a) by one party to a marriage to the otht the marriage; or

(b) by the parents of either party to marfigge or by any other person to either party to the
marriage or to any other person; '

rity given or agreed to be given

at or before or after the marriage 1 connection with the marriage of the said parties, but
does not include dower or Mehr in the case of person to whom the Muslim Personal Law
(Shariat) applies. '

Explanation II - The expression 'Valuable Security' has the same meaning as in Section 30 of
- Indian Penal Code™.

The concept of "Dowry" which embraced in its ambit the presents made to the newly wedded
wife which were o form part of her Stridhana has not at all been affected by the provisions of
the Dowry Prohibition Act®. A voluntary and affectionate giving o dowry and traditional
presents would thus be plainly out of the ambit of the particular definition under the Act and
once that is so the rest of the provisions thereof would be equally inapplicable.

(ii)
What 1s prohibited under Section 3, Dowry Prohibition Act, is giving or taking or abetting the
giving or taking of dowry after the commencement of theAct. No dowry is given or taken after
the commencement of this Act. Section 3 does not prohibit asking for return of the dewry paid

prior to the commencement of the Act as a result of divorce or estrangement between the
parties to the marriage. If the bride's father had paid the dowry after the commencement of the

The offence of giving and taking of Dowr Section 3
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Act or the husband has taken the dowry afier the commencement of the Act, then undoubtedly
it will come within the mischief of Section 3 of the Act subject, of course, to provisions of
Sec. 69.

@{dii) The Offence of Demémding Dowry: (Sec. 4) :

The object of Section 4 of the Act is to discourage the very demand for property or valuable
security as consideration for a marriage between the parties thereto. Section 4 prohibit the
demand for 'giving' property or valuable security which demand, if satisfied, would constitute
an offence under Section 3 read with Section 2 of the Act.

(a) Demand of Dowry before Fixing Actual date for Marriage :

According to the provisions of the Act, the agreement for payment of property or valuable
security 1s necessarily to precede the performance of marriage. In the casc of Srikanta Krishna
Ghosh vs. Indu Kumari Ghosh,!® according to the avermient made in the complaint petition,
when the question of [ixing the actual date of marriage was under consideration before the
parties demand for a sum of Rs. 10,000/- was made by the petitioners. Whether this allegation
15 correct or incorrect that is to be secn at the time of trial but at this stage the assertion made in
the complaint petition cannot be rejected.

{b) Demand must be made for Pmtﬁttv or Valuable Security :

Mse in which any property or valuahle
for marriage but the same was not actually
e.

The provision of Section 4 would be applicgh
security was agreed to be given as conside
given and therelore demand was made for th¥ws

There is no allegatton that Rs. 5,000/ Nas ever agreed to be given as consideration of the
matriage. No where in the co t pelition it is said thar the demand of Rs. 5,000/ is madc
as a consideration for the marria¥e. The demand of Rs. 5,000/ is alleged to have been made
after the solemnization nsummation of the marriage. Thete is no allegation that the
demand of Rs, 5,000/- was ¢ as consideration for the marriage. Therefore, the allegations
made in the complaint petition do not constitute any offence under Sections 3 or 4 of the Act.'?

(c) Demand must be of property agreed to be given :

It 1s clear that for bringing a case under Section 4 there must be demand of a property agreed to
be given as a consideration for the marriage of the parties. A demand by one party from the
other of an agreement to pay certain amount as a consideration for the marriage would constitute
a demand as contempfated by Section 4. In this way that when the pctitioners demanded an
amount of Rs. 5,000/- from the respondent, thcy in first demanded an agreement from 1csp0ndcnl
that they would pay the said amount.'?

(@) The Date of Offence :

In the case of L. V. Jadhav V vs. Shankar Rao Abasahcb Pawar,'? the highest Court had widened
the scope of the demand of dowry as given in Section 4 of the Act by laying down that it is not
necessary that the demand of dowry should have been agreed to by the other party at the time of
settlement of the marriage in order to constitute the offence under Section 4 of thc Act. Mere
demand of dowry items as consideration for the marriage was held to come within the mischief
of Scction 4 of the Act. A single bench of the Punjab and Haryana High Court in Nirdosh
Kumar vs. Smt. Padma Rani alias Meena,* also laid down the same proposition of law.
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Dowry to be for the Benefit of the Wife or Her Heirs : (Section 6) :

No doubt, demanding, giving or téking or agreement to'give or take a dowry are all invalid as
per Section 3, 4 and S of the Dowry Prohibition Act. But, if in violation of those provisions
dowry is given and received, the consequence is not that the transaction is invalid, the
consequence is that provided for in the Act itself in Section 6. As per the Section 6, the plaintiff
is bound to transfer the property to the women and he is a trustee until such transfer for the
women. In other words the beneficial interest in the transaction is with the women and the

plaintiff transferee is only a trustee. If he fails to transter within the time limited he is punishable
~ with imprisonment or with fine.

Prior to the Amendment of 1984 the provisions of Section 6 and 7 (b) lays down that are
roanifestly anomalous. Section 6 lays down that where any dowry is received by any person
other than the bride that person has to transfer the same to the bride within three months of the
marriage and if he fails to do so within the prescribed period, he shall be punishable for violation
of this section. In other words the offence is committed only after the expiry of prescribed
 period if the person receiving the dowry fails to transfer the same to the bride within the period.
Section 7(b) provides that no court shall take cognizance of any such offence exception a
complaint made by the bride, her parents, other relatives or by any recognised welfare
organisation in this behalf. A comparative reading of Sections 6 and 7 as it stood before the -
amendment and after the amendment would clearly show that an 3ence under Section 6 of the
Act has been taken out of the purview of the limitation which e@arlier to the amendment

To sharpen the teeth of the Dowry Prohibition Act referg @ y be made to the Criminal Law
(Amendment Act, 1983) and the Criminal Law (SecoyAsendment Act, 1983} which are
important steps. The enactments have amended th?ﬂ' n Penal Code, the Criminal Procedure
Code and the Indian Evidence Act and havejnsert®d new scctions, which provide remedial
measures against cruelty to women, bride fc,

Cruelty to married women has been a sub8tantive offence by inserting a new section 498-
A in the Indian Penal Code by Crimi (Second Amendment Act, 1983). '

A new Section 113-A has been inserted in the Indian Evidence Act which provides that when
suicide is committed by a married women there is presumption of abetment by husband or any
one of the relatives;

(a) if a2 women commits suicide within seven years of her marriage; and
(b) her husband and relatives have subjected her to cruelty.

Section 174(3) of CrP.C. provides for the postmortem by a civil surgeon or by a qualified
doctor in case of suspicious death or if the police officers considers it Jesirable. Under this
~ Section it is mandatory to go for the examination of the body when a women dies in the following
circumstances :-

(a) suicide by a women within seven years of her marriage;

(b} any circumstances raising a reasonable suspicion that some other person commiitted
an offence in relation to such women.

(c) the case relates to the death of a women within seven years of her marriage and any
relative of the women has made a request on this behalf. '

Section 304-B was inserted in the Indian Penal Code by the Dowry Prohibition Amendment) _
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Act, 1986 with a view to combat the increasing menace of dowry deaths. It lays down that
where the death of a women is caused by any burns or bodily injury or occurs otherwise than
under normal circumstances" within seven years of her marriage and it is shown that soon
before the death of the women she was subjected to cruelty or harassment by her husband or his
relations for or in connection with any demand for dowry, such death shall be called "Dowry
Death” and the husband or relatives, shall be punishable with imprisonment for a minimum of
seven years but which may extend to life imprisonment.

As per the explanation to the section, the "Dowry" for the purposes of this section shall have
the same meaning as in Section 2 of the Dowry Prohibition Act, 1961.

10.4.8. Amendments made in Other Penal statutes dealing with
Dowry Offences in India :- .

Please Check the above one

10.5. JUDICIAL PRECEDENTS ON DOWRY DEATH CASES :

The Judges have from time to time expressed their deep concern on bride burning cases and
once provokingly cbserved :-

"It is an unfortunate and disturbing phergnenon that has recently arisen in
many parts of our country that instances oNprige killing are alarmingly on the
increase. If society should be riddep®Rhis growing evil, it is imperative that
whenever dastardly crimes of this % e detected and the offence brought
home to the accused, the court st deal with the offenders most ruthlessly and
impose deterrent punishment.‘ﬁv\

But so far life imprisonment h%‘he rule and death sentence an exception in dowry death
cases, too. In fact, in a nymber oNcases of bride burning, death sentence awarded by theTrial
Courts or High Courts h ’43- nconverted into life imprisonment by the Supreme Court.

In a famous case of bride burning,” Lachma Devi (mother-in-law) was acquitted by the Trial
Court and the Rajasthan High Court on Nov. 20, 1985 gave her the extreme penalty of death
sentence by public hanging. But the Supreme Court declared that the execation of death sentence
by public hanging would be ‘a "barbaric practice" clearly violative of Article 21 of the
Constitution.

10.6. SUMMARY :

In Manusmiti, the ideal with regard to the status of women, placed before the Indian Society,
had been expressed in the following words :

However, it is most alarming and distressing to note that in the Indian Society, where almost
half of the population, i.e., women, who were once worshipped and highly respected, today
find themselves tortured, harassed, abandoned, divorced, murdered and are forced to comimit
suicide on account of the evils of dowry systemt.

Despite the Dowry Prohibition Act, 1961, and the amendments to thatAct, and several other
measures taken both by the Central and State Governments with a view to deal effectively with
the problems; statisiics reveal numerous cases of married women being harassed, tortured,
murdered, burnt aind even forced to commit suicide on account of the evils of the dowry system.
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The Dowry Prohibition Act, 1961, was a culmination of several unsuccessful efforts to wipe
out the practice. The several loopholes in the Act have only emboldened dowry takers and
stultified the legal system. The very definition of the concept with its saving clauses has
confounded the confusion on what is prohibited and why. The saving of dowry given voluntarily
in the form of presents, though subject to certain conditions creates enough opportunities for
dowry secker to escape the penal provision of the law. The preparation and maintenance of list
of gifts (of dowry) received 18 an innovation though of dubious value in the present circumstances.
It is indeed doubtful whether genuine fists will be maintained because of the absence of any
such custom in that regard.

The Act made the taking and giving of dowry as dowry cffence, but the Act did not make any
difference between the giver and the receiver of the dowry. It is difficult to implement the Act
because both giving and taking of dowry are being kept in secret and nobody is ready to go and
complain about the demanding or giving of dowry,

The Dowry Prohibition Act still remains a toothless enactment despite the multipronged efforts
to tnake the law more stringent and effective and to eradicate the pernicious practice.

The Criminal Law (Second Amendment) iniroduced a new Section 498-Ain the Indian Penal
Code for protection of married women from subjection to cruelty from her husband or from
relatives of the husband.

Observation releals that though the section is framed with go@tion 1ts consequences are

"not good, 1t has bad effects on future marital life of agnd and wife: It disturbs marital
harmony. This section is not at all beneficial keeping § all social aspects of life. After
trial the accused persons if acquitted files suit forgalic1OWS prosecution against wife and her
parents and if convicted the only remedy left to w o go and reside with her parents with
her children because husband and his relati e ndt ready to accept them because of strained
relations formed between husband and wi ter criminal teial, Facing criminal trial is taken
as stigma on one's reputation. After gfaBunder Section 498-A there is no patching up between
the husband and wife. Remedies left'¥ 4@ such wife is to file maintenance proceedings or file -
divorce petition because Section 498-A does not have provisions for reconciliation or for
compounding the case during the pendency of trial.

By and large the judiciary has in recent years shown an activism and keenness in stamping out
dowry related offences. Yet, there have been serious impediments in the way. On occasions,
the inability of the judiciary itself is not being able to comprehend the psychology of dowry
victims and dowry offenders has led to acquittals tarnishing the image of the courts and bringing
the law into disrepute,

Other factors operating against effective implementation of the Act are :
(a) Granting of bail to dowry offenders which enables them to temper with evidence.
(b} The hesitancy of independent and honest witnesses to come to court.

{c) The tailure to communicate the provisions of the Dowry prohibition Act to those who
can use it to obtain relief against dowry offenders.

The evil praétice of dowry, can be eradicated to some extent, if there is education information -
in the socicty, with regard to human values in the place of materialistic values. Probably these
are some of the contributory factors which may bring some change in the present trend and
which have to be practised and preached to the younger generation. The parents, should make

133




their daughters bold, self-reliant, resistant to face any problem. This can be achieved by giving
them good education and equal property rights without any discrimination.

10.7. GLOSSARY :

L. Bailable Olfence

2. Consideration

3. Cognizance

4. Crueh}[

5. Non-Compoundable Offence

Baii is a security given for the due appearance of a
prisoner in order o obtain his release from
imprisonment. In a bailable offence a temporary release
of a prisoner can be obtained upon security.

Consideration is the price, motive or matter of
inducement of a contract.

Cognizance means the acceptance of a cause by the Court
for hearing and decision; to take notice of a dispute.

The legal conception of cruelty is generally described
as conduct of such a character as to have caused danger
to life, limb, or health (Bodily or mental) or us to give
rise to a reasonable apprehension of such danger.

The compounding of an offence means that the person
against whoif\guch offence has been committed has
received s@\eﬁt to act as an inducement for his
desiri withraw his complai af. Once an offence.is
com@d, ne court can take further action in the

atter.™Phe legislature has allowed certain offences to
%p(}unded‘ Non-compoundable offence means an
0

_ ience which cannot be compounded.
6. Non-Cognizable Offence : Non-cegntzable offence means an offence for which a

7. Valnable Security

References :
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police officer has no authority to arrest without warrant,

Valuable Security denotes a document which is a
document whereby any legal right is created, extended,
transferred or extinguished or released or whereby any
person acknowledges that he lies under legal liability,
or has not a certain legal right. For instance, where a
person writes his name on the back of bill of exchange,
the cffcct of this endorsement is to transfer the right to
the bill to any person who may become the lawfully
holder of it. The endorsement is a valuable security,’
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10.10. SAMPLE EXAMINATION QUESTIONS :

1. Define Dowry and trace the origin of Dowry in India?
2. Define Dowry Offence and Critically examine the provisions of the Dowry Prohibition
Act, 19617
Answer the following in 15 lines each :
I. - What is Dowry Death? How to present Dowry Deaths in [ndia?
2. Describe the provisions regarding the trial of Dowry Offences?
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UNIT - 11 : PREVENTION OF IMMORAL
TRAFFIC ACT (PITA)

Contents :

11.0. Objectives

11.1. Introduction

11.2. International Agreements

11.3  Plight of Sex Workers

11.4 National Commission for Women

11.5. Violation of Human Rights : UN Documents

11,6, Object of the Act

11.7. legal Measures against Prostitution
11.7.1. Immoral Traffic (Prevention) Act, 1956
11.7.2. Meaning and Definitions

11.8. Offences of Prostitutions

11.8.1. Keeping a Brothel

11.8.2. Living on earnings of titupion

11.8.3. Procuring or indu person for prostituticn
11.8.4. Detaining a pcrso@othel

11.8.5. Prostitution ?ﬁlic Place _
11.8.6. Seducif®or S8liciting
11.6.7. Solic%d Buying Minors for Prostitution
11.9. COther Remcdic%
11.9.1. Correcti stitution

11.5.2. Special Police Officer and Advisory Body
11.9.3, Protective Home
11.9.4. Notification of Address of previcusly convicted Offenders
11.9.5.  Special Provisions
11.10. Prostitution Parsc not an Ottence
11.11. Difficulties in Enforcement
11.1.11 Need of Educatlon & Correction
11.12. Summary
11.13. Glossary
11.14. Recommended Books

11.15. Model Examination Questions

11.0. OBJECTIVES :
After going through this Unit, you will be able to :

*  Explain the social dimensions of the prostitution as affecting the rights and dignity of

women.
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*  Understand the Legal measures and its Utility.

*' Understand the need for moral education and spread of information about the ill-
consequences of prostitution. _ S '

11.1. INTRODUCTION : __ : .

The Prostitution is considered to be the oldest profession as its reference was found in every
ancient script. The women-young and adolescent are driven to this immoral trade more by the
gangs to make money out of them, though there are instances of individual women opting this
profession out of sheer poverty and lack of other source of eamning. Though deemed o be a
profession, legally it is not permitted. It is an affront to the dignity of women community and
symbol of immorality of the society as a whole., More than satisfying the sexual urge, the
prostitution is being sponsored and maintained by the gangs for money. The reasons for the
spread and sustenance of prostitution are many. Poverty, unemployment, gender discrimination,
lust generated by obscene literature and films, over-all-moral depravation and above all the
underworld mafiagangsters are the real causes of this flesh trade. From ancient society to
present day modern civilisation, the evil of prostitution continued to exist in every pait of the
world. Assuming monstrous proportions, the prostitution has been affecting the health of the
community and human values as such. . : ' '

_ N
11.2. INTERNATIONAL AGREEMENTS : \ )

To eradicate the social-evil of prostitution and immor @ ic in human beings several
International Agreements and Covenants were signed. ThNUafted Nations suggested several
measures to suppress the traffic in human beings fo rposes of sexual exploitation and
slavery etc., to its member nations. '

The General Assembly of the United Nations i approved an International Agreement for the

Suppression of slave traffic, which was ly signed on 18th May, 1904 .and later amended
on 3rd December, 1948.

"There were two International conventions convened by United Nations to make convenants for

the suppression of traffic in women and children. International Convention for the Suppression

of the Traffic in Women and Children dated 30th September; 1921 was amended by the Protocol
~approved by the General Assembly of the United Nations on 20th October, 1949. Another
. International Convention for the Suppression of the Traffic in persons for exploitation and
prostitution was signed at New York on 9th May, 1950. India is also a signatory to this
International Covenant. It imposed an obligation on signatory nation to pass a legislation to
prevent the immoral traffic in human beings.  Qur Constitution prohibits the trafficking in
human beings through Article 23. o

11.3. PLIGHT OF SEX WORKERS :

Sex Workers are mere victims of the socio economic frame of the society. They are depressed,
deserted and victimised classes of poor women involved in this profession for generations. _

The story of Surat Sex Workers is very pathetic. '

They have no other financial support on account of unemployment liability of aged parents,
and school going children, or physically handicapped, incapable male members of their family.
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They are in the profession perhaps since the inception of city and the Mughal era. There being
no alternative the prostitutes are constrained to indulge irithe profession not for any special
benefit or financial gain but for mere existence. As many as 2000 sex workers of Surat City
went to High Court of Ahmedabad demanding setting up of rehabilitation homes for them and
unmediate action against harassing police. Around 130 petitioneis claimed that their profession
was anecessary evil to maintain a healthy society; as due to TV channels, western culture, and
porno materials available, the maturity of the individual was Seriously being affected, leading
to an alarming rise in sexual offences. Prostitutes could provide the outlet for budd_ing sex
criminals. Surat workers prayed for protection and right to live in the same locality as builder's
lobby was threatening them to vacate only to grab the land worth crores of rupees. They
alleged that police were not allowing them to go out of the house even for buying essentials,
not even to open windows. If she went out, she was greeted with filthy language, abuses and
threats by police. During dark hours police force their entry and demand to satisfy their uges
if not threaten with dire consequences. Interestingly, no single offence under the Immoral
Traffic (Prevention) Act, was booked. Referring to provisions of this Act, they submitted that
the Act was not meant to render prostitution a criminal offence, or punish a women merely
because she sold her body for survival. The aim of the Act was to inhibit or abollsh
commercialised vice, in an organised means of making money. '

The plight of a sex-worker is the same anywhere if\he world.

11.4. NATIONAL COMMISS@’ WOMEN :

The National Commission for Womeri (N _ sited the red light areas of Mumbai, Calcutta,

Varanasi and other places during 199 nd discovered the helplessness of prostitutes as they
were victimised by procurers andpimp¥ The members of NCW net more than 2000 sex workers,
and their children, who are f ell their bodles for as llttle as Rs. 2.

chiefs, economists, an al lawyers in an effort to focus on the lives of the deprived all -
over the country, A total of $8 prostitutes participated in the session. "Unless and until the girls
are rescued from the clutches of flesh traders, inter-state ‘gangs, Mafia groups, and kothas,
nothing can be done in this regard" - said Mohini Giri, Chairman, NCW. A sex worker revealed
the dubious role of NGOs (Non-Government Organisation). According to her "NGOs take the
money from Government and other agencies, of which 75% goes in maintaining their opulent

buildings, air conditioners, cars and phones None of NGOs comes forward to help when the
police arrest and beatus.

The NCW organised a \@ g ®onference during August, brou ght together prostitutes, prison

. According to Bharatiya Patita Udhar Sabha; there are 1100 red light areas in the country
comprising 23 lakh prostitutes, and most of the NGOs work only on paper. The President of
Sabha alleged that "Every year atleast Rs. 3 crore goes to police’s pocket as the infamous hafta.
A Calcutta sex worker said "The police demand money every day on the spot. ‘Their charges
vary from Rs. 5,000 to Rs. 10,000. We make about Rs. 100 a day, out of which Rs. 50 goes to
brothel owner".

They face callousness everywhere. Most of the sex workers are infected with deadly disease
AIDS, mainly, due to their ignorance about AIDS. Society is cruel to them. They have neither
right 1o live with dignity nor allowed to di¢ withidignity. Their children were refused admission
in schools, and hospitals deny them treatment. Elderly sex workers are driven out of brothels
after they lost youth and eaming capacity. They end up as beggars.
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A study in Asia Pacific Region : |
The subject of sexual trafficking in women in Asia Pacific region was discué‘sed at a meet
organised by women's education, productivity and research organisation (WEDPRO).

Global consumerism is also a factor. Trafficking in women has become globalised and
technologised on the Internet, said Aurcra de'Dios, Director of Conspectus Foundation Inc
{one of the organisations in the Philippine network against trafficking in women) and Deputy
Commissioner of the National Commission on the Role of Filipine Women (NCREW).

All too often women fall victims to profnises of decent employment abroad and end up sex
slaves Poverty can make women vulnerable to big money offered by labour recruiters, who

- methodically scour the provinces for domestics, food servers, sales ladies and other seemingly -

legitimate workers abroad. A recent report suggested that around 60,000 Filipino children and
women were exploited like that. '

Legalisation of Prostitution : A Point"of_ View

Prostitution is institutionalised in some places and countries, Amsterdam grew into sex-capital
of the world. Flesh trade there; is not only rampant, but also open and-exhibited. ‘Women in
glass houses with small booking counter woo the men on street. It is nothing but a market.

There is a view point in support of legalisation of brothels so that tBe unavoidable professton is

- regulated, and health checked. But legalising of brothels wilf\qaus@an enormous growth in

instances of individuals involving in a small scale flesH gmay spread. Law could have

such trade. Prostitution may go beyond streets leadinmpant child prostitution. The
been virtually useless regarding curbing the immof tratfiC;"yet the people should know the

prostitution is bad and illegal. The impossibility of lling should not result in legalising

the immoral crime. Can we extend the same entand say as murders are not controlled let
us legalise, regulate and tax murders. Insteadwf’m ing the law very harsh as to penalising the -

rehabilitation,

~ prostitutes who are already the v_‘icti@the society, the stress should be more on their

Rehabilitation :

The National Commission for Women is rightly fightin g for rehabilitation of commercial sex
workers in the red light district of Baina in the Port town of Vasco near Panaji. The NCW-
Chairperson has strongly objected the Goa State Government plan to evict hundreds of
commercial sex workers, most of whom came from Andhra Pradesh, Tamil Nadu and Karnataka.
Baina has come into focus lately because a sustained campaign against the commercial sex
workers had been recently launched. The residents of the port town had conducted several
campaigns against the flesh trades since flesh trade had given rise to crime and anti-social
activities. Numerous murders have been committed and innumerable liquor bars shared the
prosperity of the flesh trade. Recently, a group of Vasco citizens includin g women attacked the
sex workers'_. This was followed by an assault on residents, '

The Police harassment and apathy on the pa'rt of the state to rehabilitate the prostitutes are the -
main reasons for the existence and flourishing of sex trade. The untimely death of a former

prostitute at Chanchalguda Jail in Hyderabad (during November, 1997) is an example. Based -

on a letter from social worker explaining the flourishing flesh trade in Mehaboob Ki Mehahdi_
(Old City area of Hyderabad) where minor children were also driven into brothels, the Chief
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Justice of A.P. High Court directed the CID women Protection Cell to enquire and report.
After several raids she initiated prosecution against brokers, Sethanis and Financiers.
Surprisin gly, she did not spare some of the police constables who were aiding and abettin g the
prostitution. The CID Officer proposed to rehabilitate 60 prostitutes and urged the State to
provide necessary training for their self employment. Pending such training, all the 60 women
were sent to rescue home, where they could not be maintained due .to paucity of funds and
infrastructure. Inordinate delay in implementing rehabilitation measures embarassed the police
officers, who were constramed to bring the "rescued” prostitutes to'Chanchalguda prison for
temporary custody and not as a punishment. While brokers and Sethanis who were released on
bail and enjoying free life outside, the prostitutes were being confined for no sin or crime. As
the much announced release was eluding the hapless women lan guishing in prison, the lethargy
and red tapism in the Government departments continued to haunt them. One of the inmates,
Latha was frustrated and suffered mental depression ultimately leadmg to her death. There are
reports that four more women are suffering similarly. '

11.5. VIOLATION OF HUMAN RIGHTS : 'UN DOCUMENTS :

Trafficking in women is a human rights violation. Say UN Documents. The UN has many
documents that local advocates can use to admonish government for inaction on trafficking in
women, child prostitution, debt bondage etc. T are (1) The 1949 convention for the
suppression of the Traffic in persons arid of the Sgploftation of the prostitution of others. (2)
The declaration for eliminating of violenc st women in 1993, (3) The Belgium platform
for Action of 1995; and (4) The Conven@ the protection of migrant workers and their

families.
11.6. OBJECT OF AgT . _ :
The aim of the immoral Traffy Prevention) Act 1956 is not abolition of prostitutes and -

prostitution, as such a it per se a criminal offence or punish a women because she
prostitutes herself and the'Wfrpose of the enactment was to inhibit or abolish commercialised
vice namely the traffic in women and girls for purpose of prostitution as an organised means of
living. This was observed in case of Re Rathnamala, (AIR 1962 Mad. 31) and also in another
case of Shanta vs. State, AIR 1967 Guj. 211). The Act is a social legislation with double
objective both penal and ameliorative and the legislature not only wanted prostitution to be
stopped but be provided with rehabilitation of prostitutes, as held in thc case of Shefali Banerjee
vs. State, AIR 1969 Cal. 544, :

11.7. LEGAL MEASURES AGAINST PROSTITUTION :
11.7.1. Immoral Traffic (Prevention) Act, 1956 :

In accordance with the International Convention for the Suppressmn of the Tl'dfflc m persons,

New York, 1950 and to secure the rights under Article 23, "The Suppression of Immoral Traffic
in Women and Girls Bill, 1954" was approved and the Suppression of Immoral Traffic in Women
and Girls Act, 1956 was passed. As the immoral trafficking is not confined to girls and wamen
only, but spread to males also, the name of the Act was changed into "The Immoral Tratflc
(Prevention) Act” in 1986 by an amendment.

This Act is aimed at the suppression of sexual exploitation for commercial purposes or to make
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it a living out fit. The Act deals with the socio-economic problem of prostitution and contains
several provisions to prevent this social-evil. It punishes the practice of prostitution n or
~around certain places of religious worship, educatioyal institutions and hospitals.

11.5.2. Meaning and Definitions : g

The expression "prostitute” means a women who offers her body to indiscrimiﬁaté intercourse,
especially for hire. Such a person would answer description of a public prostitute also, as
distinguished from a women who is kept by some person exclusively in which case she can be
said to be kept by that person and to be not available for the purpose of prostitution to others.

It has been defined in the Random House Dictionary as a person, usually, a women, who engages
in sexual intercourse for money; where; harlot; a person who willingly uses his talent or ability
in a base and unworthy way, usually for money; to let (oneself) out as a prostitute. A public

prostitute is a women who is a prostitute by profession and whose trade is to let out her body on
hire to all visitors or to all visitors of a specified class. ' ' '

Brothel :-Section 2 (a) (i) defined "Brothel" :_Bro_thel includes any house, room cd_nvey_ance or .
place or any portion of any house, room, conveyance or place, which is used for purposes of
sexual exploitation or abuse for the gain of another person or for the mutual gain of two or more

prostitutes, _
Child :-Section 2 (a) (it) defined "Child " : Child means a @who has not completed the

age of sixteen years. _ ' -
Major :-Section 2 (c) (i) defined “Major" : Major mea erson who has completed the age
of eighteen years.

Section 2(c) (i} defined "Minor" : Minor a p son who has completed the age of sixteen
years but has not completed the age of eighen Years. ' :

Meaning of Keeping a Brothel :-@once used for the purpose of prostitution is not the
brothel. The place to which a person gde#and freely asks for a girl, where person is shown girls
to select from and where he does engage a girl for the purpose of prostitution. It was held in’
Krishna Murthy vs. Public Prosecutor, Madras, AIR 1967 SC 567, that the "brothel” means the
place being used as a brothel and the person in charge was so keeping it. It is not necessary that
there should be evidence of repeated visits by persons to the place for the purpose of prostitution.
A single instance coupled with the surrounding circumstances is sufficient to establish both
that the place was being used as a brothel and that the person alleged was so keeping it. Bhula -
Mia vs. State, AIR 1969 Cal 416, the prosecution has to prove that in the premises a female
indulges in the act of offering her body for promiscuous sexual intercourse on hire whether in
return for money or kind. ' - ' : ‘ '

Either flirtation with a stranger or to attract the attention of persons of the opposite sex may be
regrettable or immodest but perse it does not amount to soliciting for the purpose of prostitution.
It was observed in the case of In Re; Kamala, AIR 1966 Mad 3 12, that it may be very regrettable
that a women dressed gaudily, bedecks herself with flowers, and generally behaves in an
undignified manner by giggling and making gestures in a public place. That may be very bad
example of modesty set to others, but it is a far distinct from such a socially regrettable conduct.




O

11.8. OFFENCES OF PROSTITUTIONS :

11.8.1. Keeping a Brothel :

Section 3 : Any person who keeps or manages, or act$ or assists in the keeping or management
of, a brothel shall be punishable on first conviction with rigorous imprisonment for a term not
less than one year and not more than three years and also with fine which may extend to two
thousand rupees and in the event of second or subsequent conviction, with rigorous imprisonment
for a term of not less than two years and not more than five years and also with fine which may
extend to two thousand rupees. - o

Sectlon 3 (2) intends to punlsh the tenants, leassee, occupier or owner, leasser or landlord ‘of
any premises or their agent if he lets the same, uses or knowingly allows any other person to

use the premises as a brothel, with upto two years of imprisonment on first conviction aleng
with fine upto Rs. 2,000 and in the event of second or subsequent conviction with rigorous =
imprisonment for a term which may extend to five years and also with fine. '

11.8.2. Living on earnings of Prostitution :

Section 4(1) punishes a person over the age of eight®n years who knowingly lives on the
earnings of the prostitution of any other person, upfg wifh imprisonment upto two years and
fine upto 1000 or with both. Where such earniff@¥gelate to the prostitution of a child or minor,
the punishment will be more, i.e., not les: # 7 years and not more than 10 years of
imprisonment. The persons living witivagd directing the prostitutes and acting as a tout or
pimp on behalf of prostitute will be ur%e under Section 4{1) above. .

11.8.3. Procuring o a person for Prostitution :

If any person procures or a ts to procure a person with or without his consent, induces a
* person to go from any place for prostitution, or induces a person to carry on prostitution, such
person shall be punishable with rigorous imprisonment for a term not less than three years and
‘not more than seven years and also with fine upto Rs. 2,000. (Section 5(1)). This section
prescribes severe punishment for committing the above 6ffence in respect of a child or a minor.

11.8.4. Detaining a person in brothel :

Section 6(1) intends to punish for detaining any person in any blrothel or anywhere with intent
that such person may have sexual intercourse with a person who is not the spouse of such a
person with not less than 7 years of imprisonment of either description, which may extend to
life. or ten years and shall also be liable to fine.

11_.8.5.I Prostitution in Public Place : .

Section 7 defines and prescribes punishment for prostitution in the vicinity of public plziées
such as public religious worship, educational institution, hostel, hospital, nursing home or such
other public place of any kind as may be notified in this behalf by the Commissioner of Police
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.purpose, shall be punished with imprisonm

or Magistrate. Punishmént could be upto 3 months or imprisonment. Punishment increases to
seven years if this offence is committed in respect of a child or minor.

- Under Section 7(3) the State Government may, having regard to the kinds of persons frequenting

any area, by notification, direct that prostitution shall not be carried on in such area.

11.8.6. Seducmg or S‘ollcltmg :

If any person from public place (b} by words, gestures wilful exposure of her person (whether

- by sitiing by a window or'on the balcony of a building or -house or in any other way) or otherwise

tempts or endeavours te tempt, or attracts or endeavours to attract the attention of any person
for the purpose of prostitution; or

(b} Solicits, or molests any person, or loiters or acts in such manner as to cause obstruction or
annoyance to persons residing nearby or passing such public place or to offend against public
decency for the purpose of prostitution; shall be punishable on first conviction with i imprisonment
for a term which may extend to six montlis, or with fine upto Rs. 500/- or with both; and in the
event of a second or subsequent conviction, with imprisonment for a term which may extend to
one year and also with fine upto Rs. 500/-. '

11.8.7. Soliciting and Buying Minors for Prostitution :

Indian Penal Code :-Sections 372 and 373 of Indlan Penal (@al with selling or buying of
minor girls for the purpose of prostitution. '

Section 372 :-Whoever sells, lets to hire, or otherwisees of any person under the age of
eighteen years with intent that such person shall $ De employed or used for the purpose

of prostitution or illicit intercourse with any perso r any unlawful and immmoral purpose or

knowing it to be likely that such person at aRy age be employed or used for any such
ither description for a term which may extend

io ten years, and shall also be liable _
Section 373 :-Punishes the persohs uying minors for the purpose of prostitution with |
imprisonment of either descrlptlon for a term which may extend to ten years, and shall also be
liable to fine.

11.9. OTHER REMEDIES :

11.9.1. Corrective Institution :

In case of the female, offender is convicted for prostitution in public places or for soliciting or
seducing for the purposes of prostitution, having regard to charactes, state of health and mental
condition in a corrective institution, in lieu of a sentence of fmprisonment.

11.9.2. Special Police Officer and Advisory Body :

Section 13 provides for appointment of Special Police Officer to deal with offences under this .
Act and to constitute an Advisory Body with five non-official members from leading social
welfare workers of that area to associate with and advise the Special Pelice Officer regarding
working of this Act. While Section 14 declares offences under this Act as Cognizable, Section
15 empowers the Special Police Officer under certain circumstances, to search without warrant.
According to Section 16-a Magistrate on information, may direct the special officer to enter
into a brothel and to remove therefrom the person living or carrying on prostitution, and produce.
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her before him.

11.9.3. Protective Home :

The State Government may in its discretion establish as many Protectwe Homes and corrective
institutions under this Act, and maintain such Homes in the manner prescrlbed Section 21(2)
prohibits any person or authority other than the State Government to establish or maintain the
protective homes or corrective institutions. ' :

- 11.9.4. Notification of Address of previously convi¢ted Offenders :

Section 11 of the Immoral Traffic {Prevention) Act prb\«'ides for a notification of residence of
previously convicted offender, to help the people in general to avmd such personb or to be
careful about them.

If any person is convicted for an offence under this Act, or for sexual offences under IPC by a
Court with imprisonment for a term of two years orupwards, or by aTribunal, with imprisonment
of a life term, is within a period of five years after release from prison, again convicted of any
offence under this Act, the Court may order that his residence be notified for a period not
exceeding five years from date of expiration of second sentence.

11.9.5. Special Provisions :

In order to effectively enforce the law, and éxped' et rosecution and trial, the Immoral
Traffic (Prevention) Act provided for several special dures. :

All the offences under this Act are not cognnder Section 14, and the police officers
were given powers to enter and search without™fmrant under some circumstances laid down
under Section 15. There are provisions fo@mng special courts to try these offences (Sectlon
22~A), and Court is empowered t as summarlly :
11.10. PROSTITU N % SE NOT AN OFFENCE :

‘ The Madras High Court ans the question whether prostitution per se is an offence saylig

that the prostltutlon i per se not an offence but the Act intends to mhlbxt or abolish the commercial
vice. :

This enactment was directed against the increasing and growing trade of flesh, to suppress
immoral traffic in women and girls. The Act restricts the movéments of prostitutes and to
deport such of them as the methods of their operation in an area may demand. In the case of
State of Uttar Pradesh vs. Kaushailya, AIR 1964 SC 416, the Court examined the question of
reasonability of restriction on freedom of movement of a prostifute by deportation under the
Act. It was held that reasonableness of a restriction depends upon the values of life in a society,
If in a particular locality the vice of prostitution is endemic, degrading those who live by
prostitution and demoralising others who come into contact with them, the legislature may
“have to impose restrictions on the right of the prostitute to move about and to live in a tissue of
her choice. If the evil is rampant, it may also be necessary to provi'de for departing the worst of
them from the area of their operation. The magnitude of the evil and the urgency of the reform
may require such drastic remedies. There cannot be two views of the question of its control and
regulation. It was held that such a restriction was reasonable.
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11.11, DIFFICULTIES IN ENFORCEMENT :

In fact, thedlaw to suppress the immoral trafficking in women and girls is: not effcctwely being
enforced due to several reasons including corruption in the police department, delay in

- prosecution and powerful unity among the law-breaking gangs who involve in iHicit liquor :

trade, smuggling, and immoral trafficking of women. The Protective Homes and Corrective
Institutions were either not established or serving no purpose as none is committed for the
cause. Pimps and brokers and powerful traders in flesh trade escape the punishments while -
poor expleited and innocent wornen reach the prisons. The law do not envisage to curb the
voluntary prostitution and its provisions havé not much impact in suppressing in voluntary
prostitution. While institutionalised prostitution is getting consolidated and being spread in
_every town and touching upon the villages also, individual, and unorganised flirting is assuming
serious proportions of sexual immorality falling no short of prostitution, which law cannot
stop. General fall and overall degeneration in moral standards contribute to growth of sexual
immorality, which if isolated affect the family, if assume the trade proportions affect the society.
Liberalisation and privatisation of industry in the name of meeting'th}e global competition is
also throwing the socisty open:to the vices growing all over the world. More than community
customs, traditions and religious practices, the deceptive marriages, kidnaps, failed loves,
. destitutions and love for leading a luxurious life bringing women igto the world of prostitutes.
The urge for making quick money and quick promotions is ong of Me reasons for increasing
. sexual immorality which at any time may grow into the business ostitution. The children
*. who grew in an atmosphere of neglect or swallowed sg pitter experience of life as an
adoloscent or had initial fascination towards free life, fordaghi to adopt style of prostitutes.
‘When sex becomes way of life it is always too late av ecomes difficult to withdraw. Apart
from dreadful viral diseases transmitted by sex the AIS is the latest baffling consequences of
prostitution and sexual immorality. '

11.11.1 Need of Education & %ﬁt jion :

Though it is practically impossible to g ate the vice of prostitution from the society, the
state has to make an all out effort to contain it from assuming serious commercial proportions.
Sex education, better care of the girls during their adoloscent period, education of girls are
some of the measures that can stop voluntary prostitution. If consequences out of child marriages
developed into the prostitution in earlier days, the dowry and dowry related violence, disturbance
atdomestic life, the sexual atrocities on women like kidnapping, abduction, rape, bride burning,
dowry murders and exploitation of women are forcing some of the victims into this flesh
profession, while the criminals turn it into a flesh trade. The Courts and prosecution machinery
should takc care of these cases and see that victims are really rehablhtated

11.10. SUMMARY

Prostitution is a vice and its commercial element makes ita punishable offence uzder the Immoral
 Traffic (Prevention) Act, 1956. '

"Prostitute’ means a woman who offers her body to indiscriminate sexual intercourse, especially
for hire. It is difficult to know when the prostitution started as profession in India. But its
emergence as a social system is because of the rigidity of marriage rules like monogamy and
the wife being regarded as the private property of her husband plus the sexual uge of man in
man-dominated society. When the physically and socially powerful men started shaping the
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life and destiny of women, the rights of women for were the casuality and the prostitution is a
- by-product. They reduced women as sex objects, and commercial campaign vehicles of consumer
goods. There is also a surprising view that prostitution isa necessary evil as this acts as a
protective thermostat or shock absorber of society, against the rape of respectable girls and
women.

The Immoral Traffic (Prevention) Act, 1956 prescribed punishment for several offences. like
Keeping a brothel or allowing premises to be used as brothel. Living on earnings of prostitution
Procuring, inducing a person for prostitution.Detaining a person in brothel Prostitution in or in
the vicinity of public place. Seducing or soliciting for purpose of prostrtuhon Sellmg or buym g
a minor for purpose of prostitution . :

The Act imposes severe punishments for repeated offences by convicted persons, Varied amounts
of fine can be imposed for varions kinds of offences and their repetition. Detention in a correction
institution. Notification of address of previously convicted offenders . Rescue of person,
removal of prostitute from brothel and to produce such person before the Magistrate . Reference

" to Protective Home with direction to proper care, guardianship, training and medical and

psychiatric treatment. Closure of brothel and eviction of offenders from premises Prostitute
may niake an application for an order that she may be kept in a pi‘otectlon home or provided
care and protectlon by Court . Removal of prost@m any ,placf; Protective Home may be
established by the State or State may gibcen existing pkptective homes with some
conditions, ; :

11.13. GLOSSARY : Y - i
Brothel ' o Q~ place used for sexval exploitation. -

Cognizable offence any offence, notice of which can be taken inspite of no
formal complaint.

Seduction = toinduce to have sexual intercourse

Soliciting = to invite or urgé to immorality

Summary trial = a speedy trial cutting short regular procedure

AIDS : = - Acquired Immune Deficiency Syndrome - a Viral disease
_ | affecting the system. _

Procuring - g = to induce, to pimp, to contrive to obtain, or brin g about.

Inducing =  tobringin, to prevailon = |

11.14. RECOMMENDED BOOKS :
1. Law Relating to offences against Women, VK. Dewaﬁ. :

2. Indian Penal Code, M.P. Tandon.

11.14. MODEL EXAMINATION QUESTIONS :

1. Whatare the diﬂ’erént .kihds of buniéhable offences under Immoral Traffic (Prevention)
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Act ?
2. Whether there are any remedies other than Punishments?

3. Isit possible to eradicate prostitution as a trade. Give your suggestions?
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12.0. Objectives
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12.9. Summary : :
1210. Glossary *.~ ~ 0 o
12,11, ‘Recommended Books o O |

12,12. Model Examination Questio

A

12.0. OBJECTIVES % 3
After going throngh this unit, will be able to : ' : A
*  Explainthe evil ¢ nces of child marriage and the need to eliminate _this social evil.

*  Understand the need for propagating the information about this Law. |

12.1. INTRODUCTION :

Physical development and mental maturity make the marriage more happy and viable unit of a
- family. There is a well considered view that child marriages should not be allowed. However
there is sufficient textwal authority to indicate that the ancient Hindu jurists favoured early
-marriages of girls. Traditional Law givers of Hindu Society, Manu, Yajnavalkya, Goutam,
Vasistha and Boudhayana supported the child marriages. By the time British rule came to be
established, child marriages became very common. Those were the days where the family of
bridegroom had to pay price for the bride which is called kanyashulkam. It amounted to sale of
brides. Marriage of child brides with old men for consideration of high price resuited in
widowhood for innocent children much before they attained puberty. The rigid and conventional
families did not allow the re-marriage of widows. Child marriage, being itself a social evil led
-tountold sufferings for young widows. Society, neighbours and her own parental family members
heaped insults on her and converted the widow into a bonded labour Several reformists like
Raja Rammohan Roy in Bengal and Gurajada Apparao in Andhra Pradesh fought for legal
 ¥estraints on Kanyashulkam and child marriage and pleaded for making widow marriage a
legally valid act. It is in this context Child Marriage Restraint Act was passed in 1929, This
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Act made an attempt to fix a minimum age limit'of marriage for boys and girls. - |

12.2. CONCEPT OF CHILD MARRIAGE :

" Traditional Hindu families used to believe that Kanyadanam (offer of virgin brlde) would fetch
“"Punyam” (the result of good deed) Kanya was defined as a girl of around eight years and she
would continue to be a kanya till she attains puberty. This belief led the families to perform the
child marriages.

Ashta varshat bhavet kanya (kanya is a glrl of eight years) was the ancient. saymg that is in
vogue even today. :

A child bride had to be carried in a basket according to some of the traditional celebrations of
a marriage, by the brother of the mother of the bride, as if she is presented like a gift to the -
bridegroom. Sometimes a bride of more than twenty five years old is also carried in a basket by
one of more maternal uncles. '

._ 12.3. DEFINITIONS :

Section 2 of the Child Marriage RestraintAct, 1929 deflned child, ch11d marriage and conlractmg'
party as follows _ _ e

/ . -
a. Child means a person, who, if a male 1s under @’ one years of age and if a
fernale, is under eighteen years of age; ‘

b. Child Mgmag means a marriage to wh1ch f the contracting parties is a ch1ld

‘c. Contracting Party to a marriage mean er of the parties whose marriage 1s or is '
about to be thereby solemnised; and

d. Mino;' means a person of eithe o is under eighteen years of age.
Valid age of contracting parties : \
Originally, this-Act has prescribed thefe of the _brldegrooms as eighteen years and that of the
bride as fifteen yeats, but by the Child Marriage Restraint (Amendment) Act, 1978, the words
eighteen and fifteen stand substituted by twenty one and eighteen respectively and now for a

valid marriage, the bridegroom should have completed the age of twenty one years and the
bride should have completed the age of eighteen years.

12.4. PUNISHMENT

Soctlon 3of the Child Marriage Restramt Act punishes a male above elghteen years and below
twcnty one contracts a child marriage with imprisonment which may extent to 15 days, or with
fine which may: extend to one thousand rupees, or with both '

Section 4 mtengs to punish the male adult for marrying a child. It says whoever, being a male
above t_wenty-one years of age, contracts a child marriage shall be punishable with simple
imprisonment which may extend to three months and shall also be liable to fine.

Ap'art form the contracting parties, this Act intends to punish parents or guardians and whoever |
performs; conducts or directs any child marriage. "Section 5 prescribes punishment for
solemnising a child marriage. It says "whoever, performs, conducts or directs any child marriage
shall be punishable with simple imprisonment which may extend to three months and shall also
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be liable to fine, unless he proves that he had reason to believe that the marriage was not a child
. marriage”. Section 6 imposes punishments for parents and guardians for promoting or not
preventing the child marriages. It says "where a minor contracts: child marriage, any person
have charge of the minor, whether as parent or guardian or in any other capacity, lawful or
unlawful, who does any act to promote the marriage or permits it to be solemnised, or negligently
fails to prevent it from being solemnised, shall be punishable with simple imprisonment which
may extend to three months and shall also be liable to fine". However, this section provides
that no women shall be punishable with imprisonment. That means only fine can be imposed.
There is a 'presurnptive clause also in this section. Accorcling to this, it shall be presumed,
unless and until the contrary is proved, that where a minor has contracted a child marriage, the
person having charge of such minor has negligently failed to prevent the marriage from bem g
solemnised. :

124.1. A Cognizable Offen_(;e :

Section 7 makes it a cognizable offence under the Code of Criminal Procedure, 1973, for the
purposes of investigation and for the arrest of a person without an order of a Magistrate. However,
no Court shall take cognizance of any offence under this Act after the expiry of one year from
the date on which the offence, i.e., the child marriage, is alleged to have been committed_.

12.5. AMENDMENT : S o e
This Act of 1929 stands amended by the Chilgddarma¥t Restraint (Amendment) Act, 1978,
child now means a person who, if a male, has pmpleted twenty-one years of age and if a
femnale, has not completed eighteen yearsof age™fprovides that offence under this Act may be
investigated upon by a police officer u%dle Code of Criminal Procedure as if they are

cognizable offences. However, SQ’K: officer shall not have the power to arrest a person
s

without an order of a Magistrate. mending Act has also amended Sections 5, 6, 12 and
18 of the Hindu Marriage Ag#™955 ald Section 60 of the Indian Christian Marriage Act, 1872.
In clause (iii) of Section 5 indu Marriage Act, for the words eighteen years and fifteen
years the words twenty one years and eighteen years respectively stand substituted. By omitting
- clause (vi) of Section 5 and Section 6 of the Hindu Marriage Act, the minimum age of marriage
~ for a bridegroom has been raised to twenty one years and that for a bridge to eighteen years,
and provisions of a marriage through a guardian have come to an end. Section 5 of Hindu
Marriage Act provides several conditions for a valid marriage.

12.8. EFFECT OF CHILD MARRIAGE :

A.child marriage performed in contravention of this Act, will not be either void or invalid. The
marriage is perfectly valid. Only consequence of such a marriage is that the parties contracted
and those promioted will be held liable for punishment. Though the Act laid down the minimum
age for marriage, some criticised that the law was not serious about it. It appears that by this
law the Parliament has attempted to prevent child marriages, though not to prohibit ther.
Under the Special Marriage Act, 1954 such marriages are void, because the Special Marriage
Act is meant for literate educated and advanced section of people who ordinarily contract civil
marriages. Whereas the Hindu Marriage Act affects great masses of people who are illiterate,

backward, and tradition-ridden people who think that child marriage is traditionally a valid
one. Making such marriages void would result in another social problem as thousands of such
marriages which could not have been prevented would have become void causing a great
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confusion. Basic purpose of this law is educanve and preventwe A ch11d mamage can be
prevented from: bemg solemmzed '

_ 12.7. INJUNCTION TO RESTRAIN A CHILD MARRIAGE :

The C{vﬂ Courts can issue an injunction to'restrain a child marriage. Under their ordinary ¢ivil .
jurisdiction and under Section 12 of the Child Marriage Restraint Act have power to issue an
injunction to prohibit it from being performed According to Section 12, the Court may, if
satisfied that information laid before it though a complaint or otherwise that a child marriage in
- contravention of this Act has been arranged or is about to be solemnized issue an injunction
againet the persons contracting, and those promoting the child marriage.  Prior to that, the

Court has to issue a notice and ai‘ford an opportunity. to show cause agamst the issue of the '
© injunction, ' :

Section 12(5) pravides for a punishment for those who violate the injunction. Whoever knowing
that an injunction has been issued against him under sub-section (1) of Section 12 disobeys
such injunction shall be punished with i 1mprlsonment of either description (simple or rigorous)
for a term which may extend to three months or with fine which may extend to.one.thonsand

rupees or both. This section also contains a prov1snon that no women shall be punlshable W[th
1mpr1:,onment g

Apart from these punishments under this Law, the-Civil Cou@ power to issue attachment
for contempt, and in.cases of contempt the powers of the Coutafe wider -

In order to check the growth of the population, the qo of incre'asing the minimum age of

marriage for males and females was also consigeged. Stch increase of the minimum age of

- marriage will result in lowering the total fertility R€ Oh account of latter span of marriage life.
d

It will also result in more responsible par% din bet_ter health of the mother and child.

Abill introduced for this purpose in 1976%psed with the dissolution of the Lok Sabha.

The Phenomenon called Child M% in some parts of the country cannot be eradlcated
overnight. 'General awareness and Sentific educatlon and legal measures with fear of

punishment will control this problem. As the society is advanced the child marriages are receding.

12.8.  SUMMARY :

Performing the marriage of persons who are younger than the prescribed age limit is called
child marriage. The Child Marriage Restraint Act, 1929 is aimed at preventing such marriages.
Originally this Act has prescribed the age of the bridegroom as eighteen years and that of the
bride as 15 years, but by the Amendment in 1978, the age limit is increased to 21 in case of a
male, andto 18 for female. The Act prescribed punishments of imprisonment and fine forthose
who contracted and promoted child marriage. However, the marriage in contravention of the:
age limits prescribed under this Act will not render the marriage void. The Act basically is
educative and preventl ve as the marrlage in contravention of this Act are valid.

The Act provides an exemptlon in case of women, saying that no women shall be pumbhable '
with imprisonment. According to Section 7 the child marriage is a cognizable offence.

A Civil Court can prevent a Child Marriage from being solemnized.
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women and was later adopted individuals.

British India tried to suppress it and it was successful to some extent. According to them this
practice died out. But jts apparent resurgence in 1987 is quiet distressing. Orthodox people are
trying legitimise this barbaric custom in the garb of tradition and culture. Women who have

been campaigning for their rights over the past many years are dismayed at the sudden resugence
- and are equally shocked over its acceptance by both other women and men. On September 4,
1987 Roop Kanwar, a young women became a 'Sati* when her husband, Mal Singh expired.
According to several investigations Roop Kanwar was forced to take the extreme step, which
was orchestrated by the villagers and her in-laws. Since then people were thronging to Deorala
to see the place where kanwar was bumt alive keeping the head of her hushand's body in her
lap, on the pyre.

After this, people were organising celebrations to commemorate the first death anniversary of
Roop Kanwar, who, they believed, became Sati Mata, The Goddess. In response to petitions
by six women's organisations, the Supreme Court on 21-9-1988 stayed recitals from ‘Bhagavat
Gita' on that occasion. ' :

According to unofficial estimates around 40 cases of widow immolations occurred, since 1981,
(A Report in the Hindu, dated No. 10, | 996). Every act was public Tunction’, where a stage
was built over which 'Sati’ was 'performed’. "Whele thing was so arranged that she cannot
escape even if she wants. It is a subtle coercio@at it looks the women is doing it on her

own volition", a researcher lamented,
In a book ‘Sati' edited by Mulk Raj Anan@ous writers expressed a view that no Sati takes
place ‘voluntarily'.

It is basically not a women's jssue aE,t’lg‘ It is an affront to peaceful progress of a civilized
society. T

Another Writer Romil er in her paper on "Prospective History", in the book 'Sati', said -
"What 15 of significanc 2y is not just the incidence of widows becoming Satis but the
attempt to justify a custom at a particular historical Juncture, a justification which involves
more than merely a custom for it symbolises an attitude towards womern as well as a view what
is regarded as tradition. It is defended as being arecognised symbol of Hindu values especially
those concerning the idealised relationship between husband and wife; the assumpiion being
that 1t was required in theory of alt Hindu Women. Tt bears no evidence as to its basis and
origin, It is a barabaric aberration, in the name of tradition, of human rights.

Even an analysis of Roop kanwar case reveals that it is not possible to invite such a horrible
death on one's own volition. She was bumnt alive, and forced into it.

- Trial by Fire; a BUJ Report :

(The condensed form of "Trial By Fire" - a fact finding report by "Bombay Union of Journalists
on Roop Kanwar's Death"). '

Far from being voluntary, in fact, Roop Kanwar's Sati was the result of combination of events
and actions which indicate the helplessness of the teenaged widow. Preparations for the sati
began immediately after Mal Singh's body was brought to the village in the morning. Roop |
Kanwar, who got an inkling of this, escaped from the house and hid in one of the dhani (barns)
in the surrounding fields. The preparations had to be stalled as a search was made for her

154




Roop was found covering in the barn and dragged to the house and put on the pyre ataround
1.30 p.m. On her way, she is reported to have walked unsteadily-and was surrounded by Rajput
youths. She was also seen to have been frothing at the mouth. She is seen to have struggled to

get out when the pyre was lit, but Rajput youths with swords surrounding her made her escape -

impossible. As to who lit the pyre, there can be no doubt that she did not light it herself. Eye
witnesses clearly stated to the police that it was lit by 15 year old Pushpendra Singh, the dead
man's youngest brother. Eye witnesses reported to the police that they heard her shouting
bachao and crying for help. She was struggled to.get out but was weighed down with the
coconuts and the heavy logs of firewood and also pushed back by armed youth. The s ght of

her flailing arms about for help were interpreted by the villagers to mean that she was showerin g
her blessings on them". ' '

Neither the report of BUJ ("Trial by Fire") nor the .eye witnesses quoted by it or by the FIR
were not pursued by the prosecution. The Neem-ka-thana Additional District and Sessions

Judge on October 11, 1996 acquitted all 32 accused in Roop Kanwar's murder saying that there
was o evidence, . T :

The folloWing is the extract from the ori'giﬁal Hindi Judgement of that Court.

"Thus from the evidence of the prosecution witnesses, out of these witnesses, no witness was
present prior to the occurrence and they did not see anyone placing op Kanwar on the pyre
or forcing her to sit on the pyre nor was Pushpendra seen giving t%o the pyre. It is also
not established from the evidence of these witnesses that in their presea€e the accused persons
conspired with each other by burning Roop Kanwar and comy § her murder nor any scheme
was prepared or conspiracy was made or assembled for com g the offence to this effect”.

The pyre in this instance was lit by some one else- a f%?ﬁfirmed_ by the then President of
Rajasthan Unit of the Janata Party, the Late kalyaf ingh¥Kalvi, 2 vociferous defender of Sati..
He claimed that his own nephew was one of the @Raj‘put youths who surrended the funeral
pyre. It is obtensibly to protect the Sati b effect making her escape Or rescue impossible.
That automatically made the death a cas urder rather than suicide. The fact that the
accused have now been let off the fiook mainly for want of evidence - hardly exonerates them
or the crime but would not or dared not testify the court.- '

Sati is fortunately a rare occurrence evertin those parts of the country where it was once rou tinely
practised and where it is still hailed by many as a glorious tradition.

13.2. THE COMMISSION OF SATI (PREVENTION) ACT, 1987 :

Immediately after the barbaric incident of Sati occurted in Deorala of Rajasthan, the Government |
quickly. enacted the Commission of Sati (Prevention) Act, 1987, It is intended to provide for
the more effective prevention of the Commission of Sati and its glorification and for matters
connected with or incidental thereto. It says "Sati or burning or burying alive of widows or
women is revolting to the feelings of human nature and is no where enjoyed by any of the
religions of India as an imperative duty. ' . ' '

13.2.1. Definition ; |
Section 2( 109¢) defined Sati :- "Sati means the burning or burying alive of

' (1) any widow alo.r_lg with the'body of her deceased husbaad or any other relative or with _
any article, object or thing associated with the husband or such relative; ot C
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(if) any women along with the body of any of her relatives, irrespective of whether such
burning or burying is claimed to be voluntary on the part of the widow or the women or otherwise.

13.2.2. Glorification :

In refation to Sati, Glorification includes, ambng other things, - (i) the observance of any
ceremony or taking out of a procession in connection with the commission of Sati, or (i1) the
supporting, justifying or propagating the practice of Sati in any manner; or {iii) arranging of
ahy function to cuogise the person who has committed Sati; or(iv) the creation of a trust, or the
collection of funds, or the construction of a temple or other structure or the carrying on of any
form of worship or the performance of any ceremony threat with a view to perpetuate the
honour of, or to preserve the memory of, a person has committed Sati.

13.2.3. Commentary :

~ Sati or widow burning :

V.K. Dewan tried to locate this custom from ancient books. According to Max Muller the
custom of widow burning is traced among Greeks and Sythians. 'In the book of Peter Mundy,
instance of burning of a widow at Surat in 1630 with a sketch was given. It depicts a widow
having on her lap the head of her deceased husbapd while burning. A Portugese (raveller,
described the instance of sati in the Vijayanagar Kgngd®mn. Though sati can be traced in Greeks,
Germans and other races, this practice is generall fined to princely castes only. However
there is no Vedic mention nor mantra recor widow burning. Even Griha sutra do not:
provide any "procedure" for this. Manu Srigid€ silent about it. It is stated in Strabo (XV.T. 30

and 62) that the Greeks under Alex ound Sati practiced among the Cathaei in Punjab.
- Mahabharata is very sparing intg ref§ence to widow burning. Madri, the favourite wife of
pandu burnt herseif with her 's body. In the Virataparva, Sairandr1 was ordered fo be

burnt with Kichaka. The Jansal®parva says that four wives of Vasudeva, viz., Devaki, Bhadra,
Rohini and Madira bu ’@ selves along with his body and other queens like Satyabhama
went to a forest for tapasyaWh he Vishnupurana also says that eight queens of Krishna, Rukmini
and others, entered into fire on the death of Krishna.

Rajatarangini of kalhana also cites at several places examples of Sati. From history records,
the practise of sati is noticed during Gupta era S10AD. There is a Nepal inscription of 705 AD
where Rajyavati, widow of Dharmadeva, bids her son Mahadeva to take the reins of Government
that she may follow her husband. Among the well known examples of Sati is that of Ramabai
wife of Peshwa Madhavrao Lin 1772 A.D. The Jauhar practised by the Rajput Jadies of Chittoor
and other areas, by jumping into fire after the death of their husbands to avoid upspeakable
atrocities at the hands of the victorious Muslims are too well known. All these instances are not
impositions of death on women.  Sati was not imposed, somehow grew and it is absolutely
incorrect to say that it was imposed, men on women. Sati practice might have been because of
some senéiments, totally different suited to the circumstances then. It was confined to kings
and warriors, because the wives of conquered kings and warriors were made targets of their
vengeance, The vengeance for their husbands was wrecked on the wives by carrying them as
captives and making them to work as slaves. Though several smrithikaras disapproved such a
prabticc, but once it took the root, some commentators and digest writers were found to support
it with arguments of heavenly abode, devotion to her husband to be praised by heavenly damsels,
that as long as a women does not burn herself in fire on the death of her husband she is never
free from being born as a women.
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If zippcars that widow burning prevailed more in Bengal during the centuries immediately
preceding its abolition then anywhere else in India. Even in Bengal the number of Satis must
never have been very large. In some parts of Rajasthan it is still in vogue. The admiration and
reverence for the so called courage of women in becoming sati or performing the jauhiar for
cherishing their ideals of womanly conduct, is false which in reality is the instance of subjugation
- of women by the men. _ o :

A women who commits sati is glorified and immortalised by these sections of people by building
memorials and the "Satimaata" is worshipped as a deity. The place of sati is respected as "sati-
sthal and attracts large number of people every year. It is said that there are still around 130 sati
temples in India and nearly half of them in Rajasthan. The Deorala incident where Roop
kanwar belonging to a comparatively educated faraily was driven to this act, revived this old
evil. The law prohibiting Sati was promulgated 150 years ago, but the recent Deorala incident
giving nationwide publicity making law-makers to promulgate new law and new provisions to
prevent this assault on the dignity and life of women.

13.2.4. Punishment :

Whoever attempts to commit sati and does any act towards such a commission shall be punishable
with imprisonment for a term which may extend to one year or yith fine or with both : (Sec. 3)

* The Provision under this Section makes it mandatory fofN\he $pecial Court to take unto
consideration the circumstances leading to the commisgieg of tHC offence, the act committed,
the state of mind of the person charged of the offence ‘ir‘ne of the commission of the act

and all other relevant factors before convicting agy pers Oft.
13.2.5. Abetment of Sati : % |

Section 4 defines abetment of Satj ¢ Q‘

Any of the following acts, or the lii@ be deemed to be the abetment, namely :

' (a) Any inducement to'a windowor woman to get her bumt or buried alive along with
the body of her deceased husband or with any other relative or with any article, object or thing
associated with the husband or such relative irrespective of whether she is in a fit state of mind -

or is Jabouring under a state of intoxication or stupefaction or other cause impleading the exercise
of her free will;

(b) Making a widow or women believe that the commission of sati would result in sQme
spiritual benefit to her or her deceased husband or relative, or the general well-being of the
family;

(c). Encouraging a widow or women to remain fixed in her resolve to commit sati and

thus instigating her to commit sati;

(d) Participating in any procession in connection with the commission of sati or aiding
the widow or women in her decision to commit sati by taking her along with the body of her
deceased husband or relative ¢o the cretnation or burial ground;

{e) Being present at the place where sati is committed as an active'pa:ticipant t¢ such
commission or to any ceremony connected with it;

(f) Preventing or obstructing the widow or women from saving herself from being burnt
or buried alive; '
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{g) Obstructing or interfering with the pohce in the d1scharge of its dutles of taking any'

steps to prevent the commission of sati.

If any person commits sati, whoever abets the commission of such sati, either directly or

indirectly, shall be punishable with death or imprisonment for life and shall also liable to fine.

If any person attempts to commit sati, whoever abets such attempt either dlrectly or indirectly

shall be pumshable with tmprisonment for life and shall also be liable to fine.

13.3. PREVENTION OF SATI :

Part 1T of the Commission of Sati (Prevention)Act gives some powers to Collector or District.

Magistrate to prohibit certain acts. If the Cotlector is of the opinion that sati is about to be

committed, he may by order prohibit the doing of any act towards the commission. of sati by
any person in any area or areas specified in the order. The Collector may prohibit; by order, the

glorification of sati in any area. Whoever contravenes such an order is punishable for a term

which shall not be less than one year which may extend to seven years and with fine which
shall not be less than five thousand rpees but which may extend to thirty thousand rupees.

(Section 6).

13.4. POWERS OF STATE GOVERNMENT :

Sectton 7 empowers the State Government to direct the %emoval of temple or other structure
- which is in existence for not less than 20 years, where vrshid or other activities in glorification
of sati is going on or perpetuating the honour o preserve the memory of person who'

committed sati. The Collector or District Mag

temple is older than twenty years,
8 empowers the Collector or istritt Magistrate to seize any funds or property collected
or acquired for the purpose %

Special Court.

13.5. SPECIAL COURTS :

In order to provide a speedy and effective remedy the Act created special courts to try the

offences relating to Sati. Part IV Section 9 says that all offences under this Act shall be

triable only by Special Court constitute under this Section. The State Government shall
by notification constitute one or more special courts. It shall be presided: over by the
Judge appointed by the State Government with the concurrence of the Chief Justice of the
High Court. The Judge should be of the rank of Sessions Judge or an-Addittonal Sessions

Judge. The Government has to appoint a Special Public Prosecutor in each Special Court, -

an advocate w1th atleast seven years of expérience is ellglblc for the post of Special Public
Prosecutor, :

-Section 1 and 12 deal with the powers of the Special Court regardmc the cognizance of any
offence on complaint or police report, and trial of any offence. Section 12(3) provides for -

expeditious trial by day-to-day examination of witnesses.

Section [3 provides for forfeiture of Funds or property of a person convicted under this Act
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is empowered under sub-section 2 of-
Section 7 to order removal of temple or strygture, ey are not removed by order or direction,
the Government or the Collector can c% structure or temple be removed through a.
police officer. New temples or spMture® can be removed by the Collector and- if the:

Qﬁn be removed by the State Government. Section’

ification of sati. Any such:seizure has to be reported to-



An appeal is provided from the Judgement of Special Court to the High Court (Section 14}
within 30 days from the dae of judgement, ' '

Part V gives a protective cover to the Government and its officers from suits, prosecution or
‘any other legal proceedings for any action done by them in good faith under thisAct.

Another important feature of this Act is that the burden of proof is fixed on the accused
According to general principles the prosecution has to prove the charge on the accused, while
accused in defence have no burden of preof. Under this Act, the accused has to prove that he
had not committed any offence under this Law. (Section 16).

The Act took meticulous care in each and every aspect of the offences relating to sati and the
procedure to prove the guilty. Through Section 17 it imposed an/obligation on certain persons
to report about the Sati, and to assist the police in the execution of the provisions of thisAct, al]
village officers and others specified by Collector, and mhabitants have an obligation to report
their knowledge about the happening of Sati whoever contravences this provision shall be
punishable with imprisonment of either description for a term which may extend to two years
and also shall be lable to fine. According to Section 18 the person convicted of an offence
under Section 4 shall be disqualified from inheriting the property of the person in respect of

whom such sati has been committed. Section 19 imposes a disqyalification 0n person convicted .

under Sati Act, and bars this person from contesting electiqn foRabout a period of five years
since release of the convict. Section 19 of this Act amends f epresentation of the People
Act 1951 to impose an additional disqualification.

13.6. COMMENTARY :

The Government made this enactment a comtprehensive in defining the crime of sati, ils
abetment in detail and its glorification, mMghg pecial provisions creating a Special Court and

In imposing the legal ebligation on onc'who come across with the reliable information of -

possibility of an occurrence of saty ort, the rule of burden of proof, procedural powers,
additional disqualifications etc. There Sre provisions for speedy trial and day to day hearing of
a witness. The Act envisages the forfeiture of the property of the convict and removal of the
temple or structure raised in honour of sati.

Though it is a good law, its execution is again the discretion of the State Government. The

acquittal of accused in the Deorala incident of Sati, celebration of annmual festivals at the sati-
sthal of that place and activities of glerification attracting general public reveal the weaknesses
in the execution of the law, Law is adequate but not fully enforced by the executive. The very

fact of existence of temples and structures on sati-sthals and annual celebrations and worship
of sati-mata at several such places prove the lack of will on the part of executive to enforce the
law. It is for the Human Rights societies and Women Organisations to seek the strict enforcernent

of law and force the State to resort to using of the strong powers given by the Act.

The Defects in Sati Law :

The serious draw-back of the 1987 anti-sati law is that it negates the fundamenital social reality -

that sati is not a voluntary act comparable to suicide, that sati is murder. Thus the definition of
sati under Section 2(c} is not comprehensive to include this aspect. According to it, it is only an
act of "burning or burying alive" of a widow or a women. While Section 3 prescribes the

punishment for an "attempt to commit Sati” and Section 4 for "abetment of Sati”. But it is not -
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equated with murder. The Act speaks of it as a voluntary act.

Thus 2 women who 18 forc'ed‘ to commit sati, and survives as her attempt fails, should be held
guilty for voluntary suicide and liable te punishment for six months imprisonment. With-out
prosecuting the women as principal offender in this crime, it is not possible to catch all those
who prepare, conspire, participate and help the commission of crime.

Scction 2(b) of the Act defined "glorification" and Section 5 prescyibed punishment. But the
continuing worship and celebrations at various sati temples will not come under the frame of
this section. Section 7 of Part 1[I empowers the State Government (o remove temples and
structures but not if they are more than 20 years old. So clearly temples such as the Rani Sat
Temple are protected. Section 8 empowers the administration to seize properties and funds.
~ The Act does not include punishment to donors wha are big business houses. It limits collection
of funds only.

Part TV of the Act providés for Special Courts. But none is instituted so far. Section 19 which
disquatifies the peoples representatives from contesting elections if convicted under the Act,
was pever invoked at all. And significantly, the Act did not have retrospective effect to cover
the Deorala incident. Even according to its prospective effect, it would have applied to the
culprits of the offence of "glorification”. Despite Section 8, the amounts collected at chonri
ceremony outside the Deorata Sati Mandir was not confiscated. Inspite of a Supreme Court
order, on Sept. 9, 1988 preventing "Chunri” ceremony Sgrifying sati, within Rani Sati Mandiy
the trustees held the ceremony outside the mandir. court ordered o deposit the amount
collected in a nationalised bank, none did 1t. &- jately after passing o: this CentralAct, ore

Calcutta based trustee of the Jhunjhunu Sati nig filed a writ petition in Calcutta and obtained

an order to perform annual puja witho intervention.
Ever in 1996, a ten day "mahayaggsdroniNovember 24 to mark the 400th anniversaty of Rani

Sati was performed as a victory cBlgifmii

on as all the accused were acquitted in Decrala incident.
Jaipur High Court issued ganterMa order on November 27 agamst the performance of the
function "inside the tcmp@ing” while allowing it. The Court directed that the "chnur
mahotsay” and the installatioWdf 51 kg. gold kalash be stopped. The order came on fourth day
of mahayaga. When a contempt petition filed against the district administration it was posted
after three weeks to file their counter affidavit. Meanwhile mahayaga was successfully
completed. '

Despite the Act, the plan to build a temple to commemorate the immolation of Roop Kanwar
may come up at any time as that site now is marked by Roop Kanwar's forlorn and faded
“chunri" atop a trishul surrounded by some 20 rusty swords where daily prayers are offered.

The impact of sati worship at the post-independence Rai Sati temple cannot be ignored. This
temple at Jhunjhuna, is the mother of all Safi temples. The phenomenen of sati revival in
Rajasthan is directly linked to the phenomenal expansion of the commercial returns of the
JThunjhunu Rani Sati Temple.

This has led to the proliferation of sati temples all over the state, particularly the Shekawati
region comprised of Churu, Sikar and Jhunjhunu districts. And wealthy businessmen hailing
from this region have established sati temples in other parts of the Country - Bombay and Delhi
and in several foreign countries. According to a report there are not less than 28 widow
immolations within a radius of 200 miles of the JThunjhunu sati temple since Independence.
There is a turnover of Rs. 4 crore from the annual mela there.

160




Women are ektremely subjugated in the Rajput style of life and sati is the live example. Highest
rates of illiteracy in Rajasthan with only 1 per cent of it among women took the State to the
highest rank in illiteracy. ' . ‘ B '

13.7.  SUMMARY :

Sati, as a social crime, an affront to life and dignity of women deserves to be condemned by law
and society. No amount of customary practice can ratify the widow burning as symbol of
tradition. It finds no-support in Vedas or any other ancient scripts.

- This is largely prevalent in a group form in some royal or warrior families. British India tried -
to suppress it. Butits apparent resurgence in 1987 at Deorala of Rajasthan when Roop Kanwar -
was burnt alive with her husband's body, was distressin g event. That mcident was immediate
reason for the enactment called "The Commission of Sati (Prevention)Act, 1987". Ttisintended
to provide for more effective prevention of the widow burning and glorification of sati.

This Act defined Sati and Glorification of Sati and préscribed harsh punishments for those
offences. The Act is comprehensive as it includes several sections regarding the prevention of
Sati by giving powers to Collegtor or District Magistrate to proh'ibit certain activities which
facilities commission and glofification of Sati. The State Governmidgt is also empowered to
direct removal of temples and other structures build in memory ofWatifnate, at Sati-sthal. The -
Act also envisages constitution of Special Courts for tryi offences under this Act in a
speedy manner. The Special Courts have special powers! er distinctive feature of this

Act s to shift the burden of proof-on to accused to prwt he has not committed the chaiged
offence. , : -

The Act also contains provisions of forfeitu funds and properties collected for the
purpose of worshipping the sati-maata a ¢ préperties-of the accused person on the proof of
the charge. It disqualified a convict to & r inheritance of the property. It also imposes an -

- additional disqualification on the convict reventing them from contesting any election for
about five years since releasé of the convict. T '

There is need to educate the people about the lack of any basis or reason behind the practice of
this social crime which mostly amounts culpable homicide amounting to murder The Act is
very comprehensive and powerful but it requires a strong will be enforce the provisions by the
-execute. This barabaric social evil can end only by creating awareness about the rights 1o life
‘and dignity of women and the volunitary groups should agitate for strict enforcement of law
"The education programme should include the propagation of provisions of.this law also.

13.8. GLOSSARY :

Sati or Sati Sahagamana

1l

widow buming or wife dyiﬁg along with husband or
widow immolation.

- Sati-maata = - a belief that a widow, after committing sati would
' " become a goddess

Sati-sthala o = the place where sati was committed, where a temple or
- structure is built in reverence of sati-maata

Jauhar : = thehi gh., caste of warriors or kshatriya or rajput
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an extra ordinary trial with speed, provided under .
Criminal Procedure Code and under this Act

Il

Summary trial

It

Burden of Proof responsibility of proving a fact.

13.9. RECOMMENDED BOOKS :

Law relating to 6ff‘ences, against women : V.K. Dewan Indian Penal Code : $.D. Gour.

13.10. MODEL EXAMINATION QUESTIONS :

I, Whatis the origin and reason for the spread of Sati?

Explain "Sati" under the Commission of Sati (Prevention) Act and its gloriﬁcatiqh? '

Suggest measures to remove this social crime?

2
3
4. 'What do you mean by "Sati”, Is that a Crime?
5

_ When did Roep Kanwar became Sati and what is the result of the prosecution of accused
in this case? :

6. - Is there any mention about this sati in anc@pts?
7. What is the name of the Act which pupdghes )
8. What are the disqualifications prescbed jinder the Sati Act?

RS
Q)Q*
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14.0. OBJECTIVES

After going through this unit, you will be able to

*  explain the regulation of diagnostic techniques through this latest l.e'éislation;
*  understand the provisions of the Act intended to prevent the misue of technology; and

*  the relevance of the Act in protecting the dignity of women. '

14.1. INTRODUCTION :

The advancement of medical science brought a great relief to- humanity from the pains and
sufferings due to diseases. Especially in the field of diagnosis, the medical science expanded
by leaps and bounds, with which one can see the inner problems of the body on the small screen
and the surgeon’s blade can reach the place where exactly the problem exists, without a cut on
the body. The diagnosis became very easy and accurate; so that the doctor need not guess,
experiment and delay the treatment. Accuracy is the important feature of the advancement.
But the pre-natal diagnostic techniques are being used for determination of sex of the foetus
leading to female foeticide. Such abuse of techniques is found to be discriminatory against the
_ female sex and affects the dignity of women. The il:reasing problem of dowry and ostentatious

marriage ceremony with unlimited expenditurg coufgled with raising domestic disturbances
made the life of female child a miserable gne evdwbefore delivery. Some even went to the
extent of getting rid of female child in th@ itself, as they could know the sex in advance.

- .

14.2, NEED FOR A RE%ATION :

There are several New Repr; ive fechnologies targeting at women bodies, affecting their
control over bodies, bodily prodsses or products. Pre-Natal Diagnostic Techniques are basically
meant for detection o genital malformations in embryo, e.g., Amniocentesis, Chorionic
Villi Biopsy etc. There 3 * x selection techniques which are used for selecting the sex of the
unborn offspring before and after conception. The sex determination test can be used for
predicting rather than determining the sex of the unborn. In various parts of the world, pre-
natal diagnostic techniques are used exclusively for detection of congenital disorders. Ever
since these techniques entered our country in early 70's, they are being misused mainly for sex
determination and subsequently for sex-selective-abortions. There are several sex determining
centres in North and West India, Gujarat and Maharashtra being at the top in such clinics. They
are mostly not conforming to the required medical standards and not manned by the qualified
medical persons. - Most of the aborted cases are of the females. Irrespective of caste or creed,
the parents from classes where the rate of dowry is very high did not want to add any more
female members in their families. So the sex determining clinics are patronising the fathers
who discriminate against girls. Increasing female foeticide in Jong run result in imbalance
leading to greater incidence of rape, sharing of women within and outside the wedlock, abductions
and in general affect the mobility and freedom of women. Besides bride burning for dowry and
in the name of sati, killing female unborn offsprings in womb becare another form of elimination
of women. Before the advent of pre-natal sex determination, the Medical Termination of
Pregnancy was grossly misused for sex selective abortions. On the other hand, a new process
of sex pre-selection is also being evolved by researchers. A company in United States is offering
a package deal with 80 per cent accuracy of selecting the sex before the conception, by the
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technique of sperm separation, and by bringing about conception through artificial in semination
with. semen fraction rich in Y- Chromosomes, to develop a male embryo. Even Non-Coital -
Reproductive Techniques such as test tube babies and surrogate arrangements or in-vitro

fertilization- embryo transfer mechanism are being used to implant selective embryos, mostly
the male. ' :

All these scientific techniques and facilities résulting out of continuous research in medical
science are being used to eliminate the female population. There are strong lobbies advocating
the sex - selective abortions as an effective population control tools. In fact they are used to
reduce the women population. This uﬁsci_enpific phenomenon is a great threat to the very
existence of female sex besides being an affront to dignity and freedom of a women. Hence

there is a need to make a law to control the misuse of scientific techniques affecting the very
existence of fair sex. ' ' ' o '

It is pathetic to note that a female embryo is not allowed to form at the first instance, if formed,
they detect it to be of female and remove it, if survived a girl child is discriminated by parents;
if married, the in-laws burn her for money called dowry; and if survived the husband, she is
killed under a killer tradition called "sati". Fernale is neither allowed to be conveived nor
survive before or after the birth: all through scientific methods to achieve unscientific tagets,
and under illogica! religious traditions. '

Hence there is a need to impose legal controls over use of 'sc@ techniques to the detrionent :
of women folk. : B . . -

The Act contained provisions to prohibit the misus re-natal diagnostic techniques for
determination of sex of the feotus. It prohibit commercial advertisement of pre-natal
diagnostic techniques for detection or determinalidn of sex. According to the Act, the use of
pre-natal diagnostic techniques for the of detection of specific genetic abnormalities
or disorders required permission. Such a u¥§also will be regulated, under certain conditions by
the registered Institutions and th tions of the provisions of the Act would result in
punishment. : ' '

14.3. DEFINITIONS :

14.3.1. Pre-natal Diagnostic Procedure :

"Pre-natal diagnostic procedures" means all gynecological or obstetrical or medical procedures
such as ultra-sonography, foetoscopy, taking or removing samples of amniotic fluid, chorionic
villi, blood or any tissue of a pregnant women for being sent to a Genetic Laboratory or Genetic
Clinic for conducting pre-natal diagnostic tests. {Section 2(i)). .

_ “Pr_di'natal"diagnostic techniques”, includes all pre-natal diagnostic procedures and pre-natal
 diagnostic tests; (Section 2 (J)). E

"Pre-natal diagnostic test" means ultrasonography, or chorionic villi, blood or any tissue of a
pregnant women conducted to detect genetic or metabolic disorders or chromosomal
abnormalities or congenital anomalies or haemoglobin apathies or sex-linked diseases. (Section

2 (k).

"Pre-natal” generally means before birth or something concerning the child in the womb.

14.3.2. Gynecologist, Mecial Geneticist :
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"Gynecologist” means a person who possesses a post graduate quahﬁcatlon in gynecology and -
__ obstetrics. (Sec. 2 (f)).

. "Medical Geneticist" means a person who possesses a degree or dlploma or certificate in medical
genetics in the field of pre-natal diagnostic techniques or has experience of not less than two
years in such field after obtaining any one of the medical qualifications recognised under Indian

~ medical Council Act, 1956 or a post graduate degrec in biological sciences (Section 2 (g)).

Pediatrician means a person who possesses a postgraduate quahﬁcatlon in pedmtrm (Section:

2(h)).
- 14.3.3. Genetic Clinic :

Genetic clinic means a clinic, institute, hospital, Nursing Home or any place by whatever name
called, which is used for conducting pre-natal diagnostic procedures. Whereas ‘genetic
counselling centre means a clinic, Institute, Hospital, Nursing Home or any place, by whatever
name called, which provides for genetic counselling to patients. (Section 2 {¢) & (d}).

14.4. REGULATION OF GENETIC CLINICS :
14.4.1. Registration : |

Section 3 of the Act imposes a restriction on functioning ORGenetic Centres without registration.
. The registration was made compulsory - to facilitate Wge gegulation. Section 3 says that "no

© genetic counselling centre, cenetic laboratory’orNgenetic clinic, unless registered under this
Act, shall conduct or associate with, or help gonducting activities relating to pre-natal

diagnostic techniques. ?\ o

14.4.2. Obhgatlon to emj ified persons : : :
Sub-section 2 of Section 3 imposesWg statutory obligation on Genetic Centres to appoint on_iy
qualified persons. It says%enetic Counselling Centre, Genetic Laboratory or-Genetic

Clinic shall employ or cause be employed any person who does not possess prescribed
qualifications". :

Sub-section 3 prescribes a ban on medical persons to practice at an unregistered place. No
medical geneticist, gynecologist, pediatrician registered medical practitioner or any other
person shail conduct or cause to be conducted or aid in conducting by himself or through any
other person any pre-natal diagnostic techniques at a place other than a place registered
under this Act. :

o 145. REGULATION OF PRE-NATAL DIAGNOSTIC
TECHNIQUES :

14.5.1. Prescribed Purposes :

Chapter IIL, Section 4 of the Act restricts activities or conductiﬁg pre-natal diagnostic procedur_r:‘:s
= only for the purposes prescribed under Sub-sections 2 and 3. The purposes for which pre-natal
diagnostic tests shall be conducted are as follows :

. ' (i) Chromosomal abnormalities;

(i) Genetic metabolic diseases;
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(iii) Haemoglobiﬁopathics;
(iv) Sex-linked genetic_diseases;'
(v) Congenital anomalies:

(vi) Any other abnormalities or diseases as may be specified by the central supervisory
- Board. (Section 4 (2)). . '

14.5.2. Conditions for Conducting Tesf :

Section 4 (3) prescribes some conditions to be fulfilled before conducting any pre-natal diagnostic
test for the above purposes. They are : (i) the age of the pregnant WO]‘I’/IEI/I is above thirty five
vears; (ii) the pregniant women has undergone two or more spontaneous abortions or foetal -
loss; (iii) the pregnant women had beeri exposed to potentially teratogenic agents such as dru gs,
radiation, infection or chemicals; (iv) the pregnant women has a family history of mental -
retardation or physical deformities such as spasticity or any other genetic disease; (v) any other
conditions as may be specified by the Central Supervisory Board. :

Unless a qualified person is satisfied about the tfulfillments of above conditions, no pre-natal
diagnostic technique shall be used or conducted. '

14.5.3. Restrictions on Husband : = - | _
This Chapter also imposes a restriction on the hu'sban'd.of NG gnant wémen or any other

relative from seeking or encouraging the conduct of any, a‘ tal diagnostic test for the purposes
other then permitted by Section 4 (2). :

According to Section 5 a pregnanf women has t mformed about all known side and after
effects of pre-natal diagnostic proceduresg hefywritten consent in the prescribed form to

undergo such procedure. A copy of her cdfgg as to be handed over to her pregnant women.

14.5.4. Ban on revealing S foetus :

~ Any person conducting pre-natal diagn¥stic procedures shall not communicate to the pregnant
women concerned or her relatives, the sex of the foetus by words, signs or in any other manner
(Section 5 (2)). S )

14.5.5. Prohibition of Sex-determination :

Section 6 prohibits determination of sex. No Genetic Counseilin g Centre, or Genetic Laboratory
or Genetic Clinic or no person, shall conduct pre-natal diagnostic techniques including -
ultrasonography, for the purpose of determinin g the sex of a feotus. '

14.6. CENTRAL SUPERVISORY BOARD :

- Chapter IV deals with the Constitution of Central Supervisory Board to advise the Government
on policy maiters relating to use of pre-natal diagnostic techniques. The board has to review
the implementation of the Act and to create public awareness against the practice of pre-nata)
determination of sex and female foeticide. It is also expected to lay down code of conduct to be
observed by persons working at genetic counselling centres, genetic laboratories and genetic .
clinics (Section 16). -

Section 7 deals with the Constitution of central supervisory board with the minister in
charge of the ministry of family welfare as the chairman, ex-officio, the secretary of family




welfare as the vice-chairman, ex-officio. Two members from women and child development -

and of Law and Justice will be the ex-officio representatives of Central Government The -

Director General of Health Services of the Central Government, three women members of |
Parliament, two from Lok Sabha and one from Rajya Sabha, four members representing ‘
the States and Union Territories in rotation, will be the members. Besides, ten members -

can be appointed two each from eminent medical geneticists, eminent paediatricians,

eminent social scientists, eminent gynaecologists and obstetricians and representatives of

women welfare organisations. There shall be a member secretary not below the rank of ‘
“Joint Secretary, Section 14 prescribed some disqualifications for being appointed as

members of the Board, while section 8 prescribed different terms of office to members.

Any member may be reappoinied as per Section 15. :

14.7. APPROPRIATE AUTHORITY AND ITS POW‘ERS :

Chapter V Section 17 deals with _the.app(jintment of Appropriate Authority by the Central
Government, for Union Territories. A State Government can appoint one or more Appropriate

_Authorities for the State, to deal with the problem of pre-natal sex dctermmatlon leading to
female foeticide.

The Appropriate Authorities can grant, suspend or cancel registration of a Generic Counselling:
Centre, Genetic Laboratory, or Genetic Clinic. The Auth8ity can enforce standards prescribed,
investigate complaints of the breach of provisions of Wjs Akt or the rules made thereunder and
take immediate action. It can seek and consider vise of theAdvisory Committee Constituted-
under Sub-section 5 of Section 17. Advisory @\tee consists of three medical experts, one
legal expert, one officer from informati d publicity, and three eminent social workers of
whom one shall be from women's ¢ an%. ' | '

Section 18 under Chapter VI provi sedure for Registration of Genetic Counselling Centres,
Genetic Laboratories or Gengiic Clitcs. Appropriate Authority shall consider the application
and grant registration if sa@hm such centre is in a position to provide much facilities,
maintain such-equipments and S¥indards as may be prescribed. After an enquiry and satisfaction
that ail requirements were fulfilled, the Appropriate Authority shall grant a certificate, which
can be renewed. Section 20 deals with the cancellation or suspension, suo moto, or on complaint
after issuing a notice and giving a reasonable opportunity of being heard to the Genetic Clinic
etc., by the Appropriate Authority. The aggrieved Genetic Centre can prefer an appeal from the
order of the suspension or cancellation of registration under Section 20, by the Appropriate

Authority to the Central or State Government if the order is issued by the Central or State
Appropriate Authorities respectively.

14.8. OFFENCES AND PENALTIES :
14.8.1. Advertisement prohlblted |

Section 22 of Chapter VII prohibits advertlsement in any manner and dlStl’lbutIOI‘l of.
advertisement or publicity material regarding the facilities of pre-natal determination of sex
available at any centre. Any person who contravenes such prohibition shall be punishablt‘: with -

" imprisonment of a terrn which may extend to three years and with a fine which may extend to
ten thousand rupees.

14 8.2. Punishment for Medlcal Persons :

168




Any medical person either as owner or employee or as an honorary consnltant, if contravencs
any of the provisions of the Act shall be punishable with imprisenment for a term which may
extend to three years and with fine which may extend to ten thousand rupees and on subsequent
conviction, with imprisonment which may cxtend to five years and with fine which may extend
to 50 thousand rupees. The name of such registered medical practitioner who has been convicted
shall be reported by Appropriate Authority, to the State Medical Council for taking necessary
action including the removal of his name from the Register of the Council for a period of two
years for the first offence and permanently for the shbsequent offence. ‘

Any person who seeks the aid of genetic Centre or medical person for conducting pre-natal
diagnostic techniques on any pregnant women (including such wemen unless she was compelled
to undergo such diagnostic techniques) for the purposes other than those specified in clause 2
of Section 4 shall be punishable with imprisonment for a term which may extend to three years
and with a fine which may extend to ten thousand rupees and on any subsequent conviclion

with imprisonment which may extend to five years and with fine may cxtend to fifty thousand
rupees. (Section 23),

14.8.3. Presumption of pressure from Husbhand :

Section 24 provides for a presumption that the pregnant women has been compelled by her
husband or the relative to undergo pre-natal diagnostic techniqu&and such person shall be
liable for abetment of offence under sub-section 3 of Section 23,@11 be punishable for the
offence specified under that section.

Section 25 prescribes punishment for contravention of t tsions of the Act or rules for _
“which no specific punishment is provided, of the impf¥sgument for a term which may extend to
three months or with fine which may extend to one t}% rupees or with both and in the case
of continu'_i_in_g- contravention with an additior which may extend to five hundred rupees
for every ‘day during which such contraventiofcontinues after conviction for the first such
contravention. ' ‘

If any person committed an offence under We Act was in charge of and was responsible to the
company, shall be deemed to be guilty of the offence and shall be liable to be proceeded against
and punished accordingly. If the company committed any offence which is attributable to any
neglect on the part of any director or manager secretary or other officer, such person also shall
be deemed to be guilty of that offence, |

14.8.4. A Cognizable Offence :

According to Section 27 every offence under this Act shall be cognizable, non-bailable and
non-compoundable. Such an offence shall be taken cognizance of by the Tourt only when the
Appropriate Authority makes a complaint or any other person complaining after giving notice
of not less than thirty days to the Appropriate Authority,

14.9. RECORDS; INSPECTION & SEIZURE :

Section 29 imposes a duty of maintaining the records, charts, forms, reports and consent letters
besides other required documents for a period of two years and make them available for inspection
to the Appropriate Authority. In case there is any criminal or civil proceedings instituted against
any genetic counselling centre, Genetic Laboratory or Genetic Clinic, the latter have to keep
records till the final disposal of such proceedings. ' '
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Appropriate Authority can examine the record and seize the record if that may be used as
evidence of the commission of offence punishable under this Act. The provisions of the Code
of Criminal Procedure relating to searches and scizures shall apply to every search or seizure
made under this Act.

Immunity :

Section 31 provides immunity to the officers of Siate, Centre, or appropriate authority for
anything done in good faith or intended to be dene in pursuance of the provistons of the
Act, from being questioned in court of law th10ugh civil or criminal or any other lz gal
proceedings.

There is an absolute need to regulate the clinics and centres which are engaged in pre-natal
diagnostic techniques because of their gross abuse leading to female foeticide. A long felt
demand to make a law on this aspect was fulfilled in 1994, This being a new enactment, its
functioning and effect in controlling the pre-natal diagnostic centres is to be observed. The
Regulating Authority, which is called "Appropriate Authority" under his Act, has to-live upto
the expectations to serve the purpose of Law. Parents in general have to deveiop a positive
attitude towards girl child. :

14.10. SUMMARY : .

This unit aims at studying the provisions of the @isl&tion "pre-natal diagnostic Techniques
(Regulation and Prevention of Misue) Acjh@94 alfd its legal consequences. There was a dire
need to prevent rampant and silent fem ticide through the new technique cailed "pre-
natal diagnostic technique". It integgded to'Y€gulate the use of such techniques by controlling

the cenires equipped with gadgets r such purposes. _Pre-natal generally means before

birth or something concerni e child in the womb. Pre-natal diagnostic procedures means

all gynaecological or obstratrfgl or medical procedures such as ultra-sonography feotoscopy, '
taking or removing s of amniotic fluid. '

Section 3 imposes an oblgation on Genetic Centres to get registered to engage in pre-natal
diagnostics, and to appoint only qualified persons. The Act, under Chapter III restricts the tests
for the purposes of detecting some diseases and anomalies only. When the centres intend to
conduct tests on pregnant women, the centres must ensure that she is above thirty five years

" and some more conditions, making it essential to conduct the test. Neither husband nor any
other relative can seek the conduct of pre-natal diagnostic test. There is also a ban on those
conducting the test not to disclose the sex of the foetus by words or signs-or in any other
women. Section 6 prohibits determination of sex. The Act provides for constitution of Central
Supervisory Board to advise the government on policy matlers regarding the use of these
technigues. It also envisages appointment of appropriate authorities which can grant, suspend
or cancel registration of Genetic Centres, besides enforcing staridards and hearing compilaints
against them.

The facility of pre-determination of sex of foetus cannot be advertised. It anybody contravenes
this prohibition, he shall be punished with a term which may extend to three years and with a
fine upto Rs. 10,000, If a medical person contravenes the provisions of this Act, he will be
liable to the punishment described above, and the subsequent conviction will result in severe
punishment like the term extending to five years and fine upto Rs, 50,000. Besides above
punishments, the name of such registered medical practitioner, may also be removed by the
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Medical Council on being reported by the Appropriate Authority, either permancntly or
temporarily. Any other person seeks the aid of Genetic Centre or medical person for conducting
such test on any pregnant women for the putposes other than those specified in clause 2 of
Section 4, shall be punishable with imprisonment for a term which may extend to three years
and with a fine upto Rs. 10,000 and on subsequent conviction with imprisonment which may
extend to five years and with fine upto Rs. 50,000/-.

The Genetic Centres have to maintain the records and charts and consent letters and make them
available for inspection and if needed scizure by the Appropriate Authority. Section 31 provides
immunity to officials acting under the Act from civil, criminal and other legal proceedings.'A
long need to have the law on the field was fulfilled in 1994. There is a need to effective

entorcement of taw and a change in the attitude among the parents towards female child in
wommb. :

14.11 GLOSSARY :

Pre-natal = something concerning the child in the womb.

Diagnosis = finding the disease or detecting the illness,

Subsequent Conviction Co= a person being punishedgfor an offence which he
committed again: :

14.12 RECOMMENDED BOOKS : O
[. - Offences Relating to Women - V.K. Dewan 1930

14.13. MODEL EXAMINATIO?EESTIONS:

I Answer the following questions in 30 lin
.  Whatare the permitted purposes h the pre-natal diagnostic tests can be conducted

under the Act?

2. Describe the various controls available under the Act and its effect on the misuse of pre-
natal diagnostic tests? '
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150. OBJECTIVES: o

After going through this unit, wil‘»e able _
*  To discuss the Medical Telgination of Pregnancy Act as a health care measure,

*  Toexplain that a cannot be a method of contrelling population,

*  To motivate women to adopt Contraceptives,

*

To make the students aware of the Medical Termination of Pregnancy Act.

15.1. INTRODUCTION :

In India, the Hindu Orthodox sanskritised Common Unities regarded abortion as a sin. It is
believed that abortion or "Bhroona Hatya" is a sin and whoever commits this sin will go to hell
after death. Even Islam and Christianity are also against this practice. In the past a greater
value was attached to women who had given birth to a large number of children, In the patriarchal
families the right over the reproductive capabilities is vested in the hands of male members,

Women in such a sct up hardly has right to excrcise a choice to have a baby or not to have a
baby.

Most Religions have condemned acts intended to destroy an unborn child or to prevent its live
birth. However, this rigid attitude of the moralists came to be modified out of sheer necessity,
A liberal attitude has been adopted, where the mother's life is in danger.

Before 1971, Section 312 of the Indian Penal Code made the miscatriage a ¢rime both by
abortionists and the pregnant women who caused herself (o miscarry. The law permitted
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miscarriage only in the case of serving the life of a Pregnant Women. This code was adopted
more than a century ago with the two objectives in mind that first the performance of an abortion
was dangerous to the life of the member and second it averted the population growth which
- Was considered necessary for the existence, and welfare of the society. But this policy resulted
in two ill-consequences. First the women seeking abortion were left at the mercy of unscrupulous
quacks who exhorted more money from them and endangered their health. Second, in due

course of time, the incidence of illegal abortions increased, which resulted in the death of a
number of women.

But with the change of time, the social system and public opinion have undergone drastic
changes. With the result the law also has changed. Itis viewed that the abortion operation is no
more dangerous for the health of the pregnant women when performed by a competent medical
practitioner. Recognizing the need for liberalisation in 1971, a separate Act was passed under
the title of "Medical Termination of Pregnancy Act (MTPA). This Act is a supplement to the

provisions relating to abortion of the Indian Penal Code. This Act has immensely benefited the
women.

[n this unit you will come to know more about the scope and importance of Medical Termination -
of Pregnancy Act, its relevant provisions and how the abortions are essential for the purpose of
saving the life of a women.

15.2.  ABORTION IN PRIMITIVE SOCI ;

Abortion is know to the human society since anciet @ s. Evidences show that abortion
was practised even .in prehistoric and primigiye socteties by using various modes and
procedures,

The Hindu Philosophy regards the birth ngas sacred as he continues the family line and
N

perpetuates the name of his ancestors, § n continues to have a significant place in Hindu
Society for practical purposes of § ion and performing religious duties. Tt is this attitude
that ted women adopt various modes rtility control namely abortion. Although references

to abortion as a sin were found place in the though of many Hindu sage thinkers (Manu,
Yajnavalkya, Katyayana, Kautilya) sterilisation was practised by varions means in order (o
“‘avert the birth of a girl child.

In primitive societies abortion was practised by indulging in violent exercises like jumping,
skipping, running, carrying heavy weights, adopting strenuous postures, irritating uterus by
heat, by interference through foreign agents, etc. Besides the oral use of fruits and herbal drugs
such as pappaya fruit, unripe pine apple, thill and jaggery, the seeds of dactus carota and also
through the intervention of the milky juice of calotropic gigantea, etc., were used as abortifacients
in the past. '

These traditional and unscientific methods are still in practice for performing clandestine and
illegal abortions among tribal and rural communities. Wooden and bamboo sticks with some
herbal medicines popularty known as "abortion sticks" are prevalent for conducting illegal
abortions by traditional birth attendants and quacks.

If we examine the Indian Society very closely, it becomes apparent that women is placed at a
disadvantaged position with regard to the decision making in opting abortion. In all probabilities
a women has to keep it as a secret. Irrespective of the reasonable grounds an abortion attracts
an unsolicited and undue attention and give rise to strong rumours. It 15 also very difficult to
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maintain secrecy mainly because of the risk involved. Perhaps medical advancement of the
techniques of the abortion has rendered a great help precisely in avoiding the risk.

" In pre-industrial societies a certain degree of equality between sexes is observed and sexual
codes do not exhibit a male bias-nnwanted pregnancies do not carry severe social sanctions and
stigma especially among the unmarried girls, The society permitted abortion in order to avoid

* incompatibility between child rearing duties and economic activities.

15.3. ABORTION :
~ Definition :

The word abortion is derived from the Latin word "aborini" meaning to get detached from its
proper site. Strictly speaking, the word "abortion" refers to the termination of pregnancy during
the first trimester. If it occurs during the second trimester it is termed as "miscarriage”. The
one taking place during the last trimester is termed as "Premature Birth".

Abortion 1s forcible ekpﬁlsion of embryo from the womb before it can live on its own:
Theoretically in medical usage, abortion is defined as termination of pregnancy before the
foetus becomes viable (capable of living independently).

Abortion may occur spontaneously from the naturalca@; or may be artificially induced.
Types of Abortion :

Aborticns are of two types : O
(1) Natural abortion ?s
(2) Artificial abortion Q~ |

(1) - Natural Aborfign :

Natural abortion most com occurs in the first trimester and may result from any one of
the following causes. When the pregnant women suffers from

(a) high fever;

(b) viral diseases like small pox, measles, or influenza;
{c) Syphilis;
(d) sudden emotional disturbances like shock, high fcver,_fear, joy or.sorrow
(&) an accidental injury to the abdome; or
{f) whcn the foetus dies in uterus from any cause.
Natural Abortion can be divided info two types.
{(a) Spontaneous abortion; and
(b} Accidental abortioﬁ |
(2) Artificial Abortion :

Artificial Abortion is of two types.

(a) Justifiable Abortion; and
| (b) Criminal Abortion.
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(a) Justifiable Abortion : When abortion 1s induced for justifiable or therapeutic reasons, it
is called justificable abortion. It is defined as one which is induced in (a) good faith (b) to save .
the life of the pregnant women or (c) when there is a substantial risk, that if the child were born,
it would suffer from such physical or mental abnormalities as to be sericusly handicapped.
Justifiable abortion can be induced only by a registered medical practitioner with required skiil
and experience.

(b} Criminal Abortion :-It is defined as the abortion which is induced with criminal intent.
It refers to the unlawful and deliberate destruction and expulsion of the products of conception. .
Criminal abortion is generally induced between the second and third months of pregnancy
because by then the women is not only fairly certain that she is pregnant but also because her
pregnancy goes undetected by other at this early stage. Criminal abortion may be induced by
drugs or mechanical trauma. ' '

Hazards of Abortion :

Abortions, whether spontaneous or induced, whether in the hands of skilled or unskilled person

are almost always fraught with hazards, resulting in maternal morbidity and not infrequently
mortality. '

\
The common abortion hazards are hemorrhage, shock, ascpsis, uterine perforation, severe ‘
anaemia and future sterility. Abortion is least dangerous beloWg weeks. Studies indicate that

the risk of death is 7 times higher for women who wait untMthe 3econd trimester to terminate

their pregnancy. The Indian law, i.e., Medical Termire of Pregnancy Act, 1971 (MTPA),

allows abortions only upto 20 weeks of pregnancy. @I :

15.4.  GROUNDS FOR TERMIN%G PREGNANCY :
) J

Scetion 312 of the Indian Penaﬂ Code pe wcarriage only for saving the life of the pregnant
‘women. However, the MTP Act gé 197Whas liberalised the grounds for terminating the

pregnancy. They are categorised e.

(I) Medical Grounds

(2) Eungenic Grounds '

{3) Humanitarian Grounds

(4) Socio-Economic Considerations

(5) Failure of Contraceptive devices.

(1) Medical Grounds :~The MTP Act provides termination of pregnancy where continuance

of the pregnancy would involve a risk to the life of the pregnant women or of grave injury to .
her physical or mental health.

(2) Eugenic Grounds :-The Act provides the termination_ where there is substantial risk of
the child being born with serious handicaps due to physical or mental abnormalities.

(3) Humanitarian Grounds :-The Act provides the termination where the pregnancy is alleged
by the pregnant women to have been caused by rape. The problems of pregnancy caused by a
rape may affect the mental health of the mother,

(4)" Social-Economic Consideration :-A popular argument in favour of abortion is based on
the absolute right of the women to control use of her body. She has a right to an abortion on
demand to terminate any pregnancy which she does not want. '
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- The poor economic status of the family or the inability of the parents to provide the basic needs
for a child is also given as a valid reason for abortion.

(5} Failure of Contraceptive Devices :-The Act provides the termination where any pregnancy
occurs as a result of failure of any device or method used by any married women or her husband
for the purpose of limiting the number of children.

15.5. ABORTION AND STATUS OF WOMEN :

The low status of women within and outside the family has close relationship with the knowledge
of fertility control methods. For improving the status of women, for maintaining good health
of a women and for the effective implementation of population control, it has been recognised
that education will stimulate rational thinking and develop a cautious attitude towards child-
bearing and child-rearing practices. More concerted efforts in educating women are needed.
The education and employment of women tend to delay the marriages as well as enhance the
decision-making power of women both inside and cutside family. Therefore, the female
employment should be encouraged,

15.6. SCOPE AND_'IMPORTANCE OF MEDICAL
TERMINATION OF PREGNANCY ACT IN INDIA :

The Medical Termination of Pregnancy AcL isneither r@e nor liberal. Itis only a permissive

law lending itself to flexiable interpretation. ' '

Provisions under Indian Penal Co@

Sections 312 to 316 deal with the cau%f miscarriage. These sections are given as -

follows :-

Section 312 :-Section 312 of the Ifjan Penal Code refers to abortion with the consent of the
women. The section says hoever voluntarily causes a miscarriage, if it is not done in
good faith to save the life of thé\gémen shall be punished with imprisonment of either description
for a term which may extend to three years or with fine or with both. [f the women is in
advanced stage of pregnancy or quick with child shall be punished with imprisonment of either
description for a term which may extend to seven years and shall also be liable to fine.

(1) With Child :-With Child means pregnant where a women was causing herself to miscarry
on the ground that she had only been pregnant for one month. There was nothing which could
be called foetus or child,

Miscarriage :-Miscarriage is the premature expulsion of the child or foetus from the mother’s
womb at any period of pregnancy before the term of gestation is completed.

Quick with Child :-Quickening is the name applied to peculiar sensations experienced by the
mother, normally after the fourth or fifth month of pregnancy.

Section 313 :-Section 313 deals with abortion without the consent of the women. Whoevear
commits the offences defined in the section without the consent of the women, whether the
women is quick with the child or not, shall be punished with imprisonment for life or with
imprisonment of either description for a term which may extend to ten years and shall alsc be

" liable to fine.

Section 314 :-This section deals with the death caused by the act done with ntent to cause
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miscarriage. Whoever, with mtent to cause the miscarriage of a women with child and which
causes the death of such women shall be punished with imprisonment of either description for
a term which may extend to ten years, and shall also be liable to fine and if the act is done
without the consent of women shall be punishable either with imprisonment for life or with the
punishable as above mentioned. '

Section 315 ;-It deals with the act done, with intent to-prevent child bein g born alive or to cause
it to die after birth. -

Whoever before the blrth of any child does any act with the intention of thereby preventm g that
child from being born alive or causing it to die after its birth and does by such act prevent that
child from being born alive or causes it to die after its birth, shall if such act be not caused in
good faith for the purpose of saving the life of the mother be punished with imprisonment or
either description for a term which may extend to ten years or with fine or with both.

Section 316 :-It deals with causing death of quick unborn child by act amounting to culpable
homicide. Whoever does any act under such circumstances and does by such act cause the
death of a quick unborn child shall be punished with imprisonment of either description for a
term which may extend to ten years and shall also be liable to fine.

Definitions :

Guardian :-If a women has two guardians i.e., one for her persontgd the other for her property,
the consent of the guardian of her person is: necessary an at of the guardian of her

property .
Lunatic :-Lunatic is a persbn of unsound mind. The ¢ t given by a lunatic is not legally
valid. The consent of the guardian of the person ?Junaﬁc is necessary.

5

Minor :-According to the Indlan Majority
below i8 years. _

Registered Medical Practitioner gistered medical pracitioner is a person who can
perform the termination ‘of pregnanc st have experience or training in gynaecology and
obstetrics. ' '

, Minor means a person whose age is

Person or Persons who can perform Abortion :-The Act authorizes a Registered Medical

- Practitioner (RMP) having experience in gynaecology and obstetrics to terminate the pregnancy
of a women on the above said grounds, when the length of pregnancy does not exceed twelve
weeks. If it is more than twelve weeks the opinion of two registered medical practitioners is
required to terminate the pregnancy. However, these can be relaxed in case of termination of
pregnancy where the registered medical practitioner forms an opinion in good faith that the
termination of such pregnancy is immediately necessary for saving the life of the pregnant
women.

The Place where Abortions can be Performed :-Section 4 of the MTP-Act prescribes place
where abortions can be performed. They are altowed only in Government Lospitals or places
approved by the Government. Abortions can be performed in clinics or hospitals with minimum
necessary equipment. Only a doctor is allowed to do the emergency operafion to save the life
of a women,

Besides, if the women is below 18 years or a funatic, her guardian's written consent is necessary,
In other cases the pregnant women's consent is essential
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Women can now freely go to the family planning clinics, if the length of the pregnancy does not
exceed 20 weeks. In case the pregnancy does not exceed 12 weeks a registered medical
practitioner can form a view about the mental health of the women and terminate it. However
if the pregnancy exceeds 12 weeks the opinion of two registered medical practitioners would
be necessary for terminating the pregnancy.

Conclusion :-Abortion is not purely a medical affair, It is a complex problem with social,
psychological, moral and medical implications. For improving the status of women, for
maintaining good health of a women and for the effective implementation of population control,
1t has been recognised that education will stimulate rational thinking and develop a cautions
attitude towards child-bearing and child-rearing practices. More and more efforts in educating
women are needed. Every women has a right to an abortion on demand to terminate any
pregnancy which she does not want.

From the present study it has been made clear that the abortions are made for the purpose of
‘saving the life of a women. This Act has immensely benefited the women. '

15.7. SUMMARY :

Abortion was considered a sin in Ancient India. Most of the religious condemned it. Till 1971
the IPC considered miscarriage a crime exccpt@mitted conditions. In 1971 Medical

Termination of Pregnancy Act supplemented provigiong in IPC regarding abortion.

The Abortions are two types-natural and arti % hile natural abortions are either spontaneous
or accidental, artificial abortions are either Wgfjfieble or criminal. Abortions are justifiable for

therapeutic reasons. Unlawful and §Wgrate destruction and expulsion of the product of
conception s criminal offence, 1'ti0;s are fraught with hazards like morbidity or mortality,

haemorrhage, shock, sepsis an iy etc. Pregnancy can be terminated on medical, eugenie,
humanitarian, socio econoguic coNgiderations or on failure of contraceptive devices.

If abortion is not done 1 '«’w faith to save the life of the women, it shall be punished with
imprisonment for three yearS or with fine or with both. If the women is in advanced stage of
pregnancy, 1t shall be punished with seven years imprisonment and fine. Section 313 punishes
abortion without her consent. If death is caused during abortion the punishment will ten year
imprisonment, by Section 314, ten year imprisonment is prescribed for causing death of child

~who is born caused to born alive.

The Act helped women to save their lives by permitted abortions. _

15.8. GLOSSARY :

Morbidity = State of illness

Mortality ' = risk of dying. It is an important component of population
growth and change.

Contraception -o= It is a deliberate birth control method. It can be a family
planning device, drug, substance or technique employed
to delay or prevent births.

~ Haemorrhage = Bleeding Heavily
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Doctus Carota : = A kind of Medicinal Herd.

Calotropic Gigantea = A kind of Medicinal Herb
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15.11. MODEL EXAMINATION QUESTIONS :

L Answer ther following questions in 30 lines each.

1. Define Abortion and discuss the types and hazards of abotions.

2. What are the grounds for terminating Pregnancy? When can the abortions to done
legally? Where abortions can be performed?

3. Discuss the scope and importance of MTP Act, 19712
4. Discuss the provisions for abortion under Indian Penal Code?

5. Examine the position of abortion in primitive societies?
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II. Answer the followin g questions in 15 lines each.
(a) Miscarriage.
~ (b) Section 312 of Indian Penal Code.
(c) Section 313 of Indian Penal Code
{(d) Quick with Child.
{e) Criminal Abortion.
(f) Justifiable Abortion.
11. MTP and status of Women?
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UNIT - 16 TRANSPLANTATION OF HUMAN
'ORGANS ACT

Contents :
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16.2. Objectives The Transportatton of Human Organs Acts
16.3. Transplantable Human Organs’
16.4. Cadavar Transplantation
15.5. Sources of Human Organs
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16.6.2. Unrelated Donors : 0
16.6.3. Regulation of Hospitals

16.7. Appropriate Authority ' O

16.8.  Punishments _

16.9. Critical Analysis of the Act ?\

16.10. Cadeveric Donations : The SolutionQ~
16.11. Summary

16.12. Glossary @
16.13. Recommended Books

16.14. Model Examination Questions

16.0. OBJECTIVES :

After going through this unit, you will be ableto

*  Understand the evolution of medical science in transplanting the human organs to cure the

diseases and provide comfort to ailing persons, and its impact on the social values.

*  Commercial transactions and unethical practices in clealmg with.-human organs and need
to prevent it, and

*  The provisions of AP Transplantation of Human Organs Act, 1995.

16.1. INTRODUCTION : S | ,_

The research and studious efforts of medical scientists resulted in several new 1nvent10n<; in
‘ resolving the diseases health problems of humanity and pr0v1d1ng comfort for the persons,
suffering from various ailments. Transplantation of organs in the hwman body is one of the
boons science gave to the humanity. The process of transplantation achieved spectacular success
around the world whereby the scope for extending the life span of human beings is largely
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expanded. But, at the same time, it was comnercialised by the money mined traders. Illegal
trading in human organs apparently for therapeutic purposes gained national and international
dimensions. The new life saving technique became a way for selling the human organs. Soon,
the Government realised the need for regularising the transplantation of human organs. Rampant
trade in kidneys was unethical and exploitative of the poor. The poor and economically distressed _
sections found kidneys as the way of making quick money by selling them. Lack of resources
and information among the poor who were ready to sell their kidneys took them into the trap of
brokers, who made huge profits while original owners of kidneys got meagre price.

A slum area in Chennai, Vil vakkam acquired the name of "Kidney Vakkam" as 90 per cent of
its residents sold out their kidneys for a throw away price ranging from Rs. 30,000 to Rs.
80,000, while the brokers made huge profits. According to a Report published in Eenadu, 18th
January, 1998, p. 27 (Sunday), India is exporting kidneys to Germany, Japan, Turkey, Saudi
Arabia, Syria, Greece, Venezula etc., and a survey revealed that atleast two thousand persons in
India are selling out their organs per year; and the turnover of human oigan trade is touching
Rs. 40 crores. Unfortunately, the value of Indian kidney is damn cheap compared to those of
other countries.

16.2. OBJECTIVES OF THE ACT :

Indian Parliament passed "The Transplanation of Hu Organs Act, 1994 with the initiation
o
ame

of the Legislatures of the States of Goa, Himachal: , and Maharasitra in pursuance of
Clause (1) of Article 252 of the Constitution. o existence from 15th May 1994 by
repealing the two existing Acts, namely the ums and ear ones (Authority for nse for
therapeutic purposes} Act, 1982, and to Eves (AN ority for use for Therapeutic purposes) Act, .
[982. Andhra Pradesh passed a separate%itled Andhra Pradesh Transpianation of Human
Organs Act, 1995, mostly based o line$ of the Central Act. Before becoming an enactment,
it was witnessed promulgation oQﬂccessive ordinances.

According to preamble of , the objective behind the Act is three-fold-to provide
1

1. fortheregulation of remo
purposes;

al, storage, and transplantation of Human Organs for therapeutic

2. for the prevention of commercial dealings ifthuman organs; and
3. for matters connected therewith or incidental thereto.

Human Organ means any part of a human body con'sisting of a structured arrangerment of issues
which, if wholly removed, cannot be replicated by the body. (Sec. 2(i)).

Transplanation means the grafting of any human organ from any living person or deceased
person to some other living person for therapeutic purposes. (Sec. 2(p)).

"Therapeutic Purposes” means systematic treatment of any disease or the measures to improve
health according to any particular method or modality.

16.3. TRANSPLANTABLE HUMAN ORGANS :

There are several human organs that can be transpl'anted in place of incurable deceased part of
other persons. Cornea (eye) can be grafted to regenerate the sight. Ear drum, Ear bones, Heart,
Lungs, Liver, Kidneys, Pancreas, Pericardium (layer around the heart to be grafied after cardiac
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surgery) blood vessels, the skin, and bones from different parts can be transplanted. According
to a report the prevailing prices of the human organs is as follows : '

Eye ' Rs. 50,000
Heart Rs. 1,00,000 .
Pericardium | Rs. 25,000
Kidney Rs. 60,000
Pancreas Rs. 30,000
Liver Rs. 40,000

Science provided a scdpe for transplanting the hands and limbs from dead person to a needy
handicapped by the micro vascular replantation technique. Ears, Palms, Fingers, Ankles also
canbe replanted. Except brain transplantation almost all parts of human body can be transplanted.

164. CADAVAR TRANSPLANTATION : '

A safe and advisable process of securing the human organs in cadavar transplantation. In case
of a brain-death, several human organs can be removed from the dead body within forty eight
hours after the death. Generally people dying of brain injury itNgn accident will be of much
help in providing a crop of human organs. Patients slipping indqcgfna, and brain dead persons
are the sources of cadavar transplantations. The only djfffwity will be the procurement of the
consent of near relatives of such brain dead persans. ntific awareness of utility of the

several organs for number of living persons if t?ar type of transplantation is permitted,

should be created and the relatives: should be con¥ificed about it. Vigorous campaign on the
lines of campaign for eye donations sho > taken up for "cadavar" donations. Another

difficulty would be the medical testing of M health of such organs belonging to a dead body
within 48 hours after death. ‘ '

Brain stem death means the stage a&i all functions of the brain-stem have permanently
and irreversibly ceased and is so certified by the concerned authority. (Sec. 2(d)).

Comnea, Heart, Lungs, Kidneys, Liver, Pancreas, Blood Vessels, Bones and Several other parts
can be removed under cadavar transplantation technique. This is one of the best methods to
prevent commercial dealings in human organs. But it requires lot of education about reason,
need and helping nature to prepare persons to pursuit donation of organs,

16.5. SOURCES OF HUMAN ORGANS :
- 16.5.1. Donations by Persons :

Human organs cannot be removed by any Hospital or Registered Medical Practitionez, unlcss

such removal is authorised by the donor as per the methods and conditions prescribed by this =

- Act. Section 3 of the Act provides that any donor may authorise the removal of any human
organ of his body for therapeutic purposes. At that time of authorisation, one must be in full
consciousness, and he must have been explained about the consequences of such removal.
This section also imposes a duty on the doctor fo remove it only in the presence of the spouse

of the donor, and if the spouse is not living, the presence of daughter or son, or sister or brother
or mother or father. S :
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If the donor authorised in writing in the presence of two or more witnesses, spouse, or other
relatives (as explained in the above order), before his death, the removal of the human organ
can be done by the authority of the person, having lawful possession of the dead body of the
donor, unless he has any reason to believe that the donor had subsequently revoked the authority.
(Sec. 3 (2N

16.5.2. Brain-Stem:Dead Bodies :

In the absence of such authority, a person having possession of dead body of donor may also
authorise the removal (Sec. 30). Sec. 3(4) permits only a registered Medical Practitioner to
remove the organs. And before removing he must satisfy that the life is extinct or that his
brain-stem death is certified. In case brain sterm death occurred for a pcrson Jess than 18 years
of age, any of parents may authorise removal ' :

Section 4 imposes restrictions on removal of organs when (1) there is a legal need to perform an
_inquest on the dead body. A person, to whom the possession of dead body is given only for
cremation, cannot authorise the removal. (Sec. 4(2}).

16.5.3. Unclaimed Bodies :

In case a dead body is lying in hospital or prison and not claimed by any of near relatives within

48 hours after the death, the management or any perspn authorised by management of prison or

i ~ hospital can authorise removal of organ (Sec. 5). gnanagement has reason to believe that
“any near relative is likely to claim, such removal be authorised. (Sec. 5(2)).

Section 6 deals with removal of organs froodies sent for post mertem examination. If a
body is sent for post mortem examingtjon fo#J medico legal purposes by reason of the death
caused by accident or other unnatura ; or (ii) for pathological purposes, the competent

authority can authorise remov humnian organs.

This Act locates three sourccs%an organs; _ .
1. By donations @y the person, or by those who have the custody-o:f dead body;
2. From brain-stem dead bodies:

3. From unclaimed bodies and bodies sent for post mortem. |

As the Act imposes a 'ban' on dealings and commercial transfer of human organs, there is a
need for encouraging donations of human organs from the persons, who can authorise removal
of organs, and from those who have possession of dead bodies. '

16.6. RESTRICTIONS ON TRANSFER OF ORGANS :

Section 9 permits transplantation of human organs removed from the body of donor beforc the -
death, into the body of recipient anly when the donor is near relative of the remplent

- 16.6.1. Who are near relatives :

~ Section 2(i} explained who are near relatives : "Near relative” means spouse, son, daughter,
‘ father, mother, brother or sister. ' '

'16.6.2. Unrelated Donors ;

If a donor authorises removal of his organ for transplanting into the body of a person who is not
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a near relatlve out of affection or attachment towards the rec1p1ent or for any other special
reason, stich human organ shall riot be removed and transplarited without the pnor approval of
authorlsatlon Committee. (Sec 9(3)).

16.6.3. Regulatlon of Hospltals :

Chapter 111 of the Act provides for regulation of hOSpltals conductmg the removal, storage or
transplantation of human organs. Sec. 10 says.the hospltal or the medical practitioner should
be necessarlly reglstered under the Act to condict such activities. Sec. 10 (c) repeats the
restriction that human organs shall be rernoved only for therapeitic purposes. However, section
10(2) provndes that the eyes or the ears may be rémoved at any place from the dead body of a
donor fortherapeutic purposes. Here 'ear’ includes ear drums and ear bones. Section 11 i Imposes
a prohibition on authorisation to remove any human organ for any purpose other thari therapeutic
purpose. According to Section 12, it is the duty of the doctor to explain possible effects,

complications and hazards connected with such activity.

16.7. APPROPRIATE AUTHORITY :

Chapter IV provides for creation of appropriate authority for grantmg registration, renewing it,
suspending or cancelling it, to enforce standards, to investigate conimbtimd to inspect hospitals
by

periodically. Section 13(1) says that the government shall appcu tification one or more
officers as appropriate authormes

Every lospital has to apply for regstration within 3 months'ommencement ofAct, if not,

it shall cease to engage in any such activity (Sec. 14 appropriate authority shall, after
holding an inquiry and after satisfying itself that th 11(':a'nt has complied with all the
requirements of this Act, grant the certificate c@r ion. (Sec. 15(1)).

Section 16 empowers the appropriate au rity ive show cause notice to anyhospital on
cofnplaint, and to suspend the registrati iving a reasonable opportunity of bein g heard
to the hospital, It can also suspend the regiyfation without such notice, if it is necessary and
_expedlent s0 to do in the public interest, for reasons to be recorded in wntmg

.Any person aggneved by the decision of appropriate authority may prefer an appeal to the
govemment within 30 days from the date of receipt of the order

16.8. PUNISHMENTS :

Any person who renders services to or at any hospital and who for purposes of transplanation,
c¢onducts, associates with or helps in any manner in the removal of human oigans without
authority shall be punished with i imprisonment for a term which may extend to five years and
with fine which may extend to ten thousand rupees. (Sec. 18(1)). '

If a doctor is convicted under Sec. 18(1 }, his name shall be reported to the state medical council
for taking necessary action, including removal of his name from register of the council for 2
-years for first offence and permanently for the subsequent offence.

If the paymient is involved in transplantation of human organs, any concerned person shall be

punished with a period not less the 2 years of imprisonment to seven ycars and a fine not less
then ten thousand rupees. '

Section 19 provides for punishing the persons involved in commercial dealings in transplantation

of human organs, or mdulges in pubhcatlon and distribution of advertisement inviting supply
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of human organé. A provision under this Section says that the court may, for any adequate and
_special reason to be mentioned in the judgement, impose a sentence of impriscnment less than
two years and fine-less than Rs. 10,000/-.

For any contravention of other. provisions of this Act or any rule made, shall be punishable with

imprisonment for a term which may extend to 3 years or with fine which may extend to fwe '
thousand rupees (Sec. 20.). '

If the offence is committed by a company or any person incharge, company. and such persorns
shall be deemed to be guilty. A person, who is charged with above offence can be exempt from
liability if the offence was committed without his knowledge or that he had exercised all due
diligence to prevent the commission of such offence, (Sec. 21).

The Court cannot take cognizance of an offence under this Act except on a complaint made by
the appropriate authority or by a person who gave 30 days notice to appropriate authority of the

alleged offence. A metropolitan magistrate or a Judicial magistrate of the first class shall try
the offence punishable under the Act. (Sec, 22).

Rules made under this Act, (Andhra Pradesh Transplantation of Human Organs Rules, 1995)

prescribe duties to medical practitioner before removing human osgans and tests to be conducted
(R. 4).

~Rule 5 prescribes that current and accepted'scient' ic methods should be adopted to breserve
the removed organs to ensure viability for the p
de

requirements of hospital seeking registratio Act. It contained details of equipmient
and operation room facﬂmes required for @antatlon L _
16.9 CRITICAL ANAL\?OF THE ACT :

Buying and selling of human s 1s indoubtedly unethical; and it will result in exploitation
of poor. A mere outlawing commerce in human organs is not enough. Prescribing
punishments and penaltj dealers in this transaction is either causing a serious shortage of
much needed organs like ys or clandestine trade in human organs. Even after the Central
Act is passed in 1994, there was an open market of kidneys in Chennai (A Report by Frontline,
Dec. 26, 1997; p. 64). Sellers of kidneys were represented as donors out of affection, and
commercial transaction was described to authorisation committee as ‘attruistic' - non-commercial.
Two persons convinced authorisation committee in Tamil Nadu as 'near relatives' of buyers
with dress, tilak (mark on forehead), and staged photograph. Scores of such poverty driven
sales of kidneys have taken place in Karnataka and Tamil Nadu, by misrepresentation to
authorisation committee. In 1995 Police cracked down on an organised kidney trade of alarming
propositions (Frontline, March 10 and July 28 1995). After this transplantation of Human
Organs 1994 Act was adopted by several states in 1995. A doctor broker nexus profiteered
from the sale of kldneys by poor Indian donors to rich Indians and, to a shocking extent, foreign
patients with end stage renal disease.

The law established an institutional structure to authorise and regulate human oigan transplants

It recognised, for the first time, the concept of brain stem death, opening the way for a programme
or organ transplants from cadavers. While permitting transplantations of organs donated by
‘near relatives’, who are mother, father, brother, sister, son or daughter or spouse, the Central
 Act 1994, allowed donations from a time donor who is not a near relative but is willing to
donate his or her organ to the receipient "by reason of affection. or attachment towards the
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receipient or for any other special reasons" provided that the removal and transplant of the
organ has the prior approval of the Authorisation Committee established under the Act {Sec.
9(3)). The AP transplantation of Human Organs Act, 1995 contain similar provision under
Sec. 9(3). Through this provision any paid-donor can escape the Hability under these laws by
misrepresenting about affection or attachment or any other special reason. It js the biggest leak
available in the law. Since this Act came into force, this clause provided a cover for hundreds
of illegal commercial kidney transfers.

Dr. M.K. Mani, Chief Nephrologist at Apollo Hospitals, Chenna, in his article “The Law is an
Ass" in the National Medical Journal of India, September-October issue, 1997, wrote "The
Stalwarts of the unrelated live donor programme continue to do as many transplants as they did
before the Legislative Assembly adopted the Act. What is more, they do them with the seal of
approval from the authorisation committee and are therefore a very satisfied lot. The law,
which was meant to prohibit commercial dealings in human organs, now provides protection -
for those very commercial dealings".

- Though the Act contains several other sensible regulations like necessary registration for hospitals
prescribing standards, such weak provisions defeat the very purpose of law. There is a nced to
Temove such a provision of “affection and attachment or special reason” for sale of oigans

under the cover of donations from unrelated donors, and to encouMage cadeveric donations,
instead,

So far no conviction was reported or complaint is mad this Law, which shows the
apathy of administration towards this serious problem,

16.10. CADEVERIC DONATION -’ImOLUTION:

Whether law is defective or effective, real prob e shortage of organs for transplantation
in several thousands of diseased persons, apbetween the demand for and the availability
of transplantable organs is always wid@:&ceording to a research project nearly 15,000
patients were waiting for renal transplants, 938 for hearts, and 344 for levers'in 1992, in UK. .

(B. New, M. Solomon, R. Dingwall and S. Mcttale 'A Question of Give and Take', Research
Project on transplantation of human organs, London : King's Fund Institute, 1994),

When cadeveric donations are not even known in our country, the western countries were
facing procedural complications and medico legal problems in harvesting the organs fromr dead
bodies. Around 16 dead patients who were medically suitable as organ donors were unused
because of objections raised by Coroner (a public official who inquires into cause of person's
death) in UK. (A. Bodenham, J.C., Berridge and G.R. Park "Brain-Stern Death and Organ
Donation”. British Medical Journal, 299(1989). Such problems are serior:s in USA also (CL.
Jaymes and J.W. Spinger, ‘Decreasing the organ Donor shortage by increase communication
between Coroner, Medical Examiners and Organ Procurement Organisations”, Amer. J., Forens,
Med. Path. 15 (1994), 156). In western countries, there are problems of medical care of potéhtial
donors, reluctance on the part of medical care of potential donors, reluctance on the part of
medical staff and on the pait of relatives of recipients. (R.E. Wakeford and R. Stepney 'Obstacles
to Organ Donation’ Birt. J. Surg. 76 (1989}, 435 and W.B. Ross ‘Increasing Organ Donation - A
review, Scott, Med. J. 34 91989) 451). ' :

There should be transplant coordinators responsible for fiason at 'regionai and ho.ézpi't'a] levels,
Such coordinators were working closely with the United Kingdom Transplant Suppost Service,
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and able 1o contact suitable receipient ieams rapidly - shortening the time between death and
procurement and at the same time; increasing the number of organs harvestmg from a single
donor. They also form major link between the intensive care unit, the suigical teams involved
and the relatives. (D. Gentleman, J. Easton and B. Jennet - Bram Death and Owgan Donation in
a Neuro-Surgical Unit : Alldlt of Recent Practrce Br1t Med J. 301 (1990), 1203).

At the same time sources of organs must be pooled-in in an organised manner. Establishing a
wider source of organs, including those who die in the casualty department or in the medrcal
wards as a result of cerebro- vascular accidents. '

The less controversial of these procedures 1nvolves the use of .'non—heart beating or asystolic'
donors. (T.J.M. Ruess, JPAM. Vioeman and G. Koostra, 'Non-tieart beating Donors : A
successful contribution to organ procurement’, Trans_plaot Proc. 18 (1986) 408).

 As there is possibility of nobody having a right to anybody else's organs, there cannot be any
law making it possible to harvest organs from dead persons, without the written authorrty given
by the person before death, or by his near relatives. Thus there is a need to utilise three main
routes to improvement in the supply of cadaver organs - they are education, mtroductron aof
incentives, or greater use of law as it stands. The news and entertainment medica should be
extenswely used for prepagating the need of cadaveric donations of organs. Oneé route to the
public conscience could be through the general practitioner's surgery with posters encouragmg

_ patlents to register their agreement to donate in thé¥gfiles. This proposal has already attracted
support from general practitioners in UK. (. Vautr - ‘Inpreasing the number of Organ Do_natlons
Brit. Med. J. 308 (1994), 1512) Patients gewigering with medical practitioner will be able to
send their donor wishes to the National Service Organ Donor Register via the Local
Family Health Service Authorities. em of Registration should be evolved by Medical
and Health-Departments in our coun '

has
arso.

Even if commercialism is to » there is a room for an alternative approach. Instead of
inducement of money, there shdyld be an incentive like having a hospital bed or ward named
after _t_he deceas_ec_l (J. %in 'Cadeveric Kidneys for Transplanation " Is there a need for
‘more? ] ournal of Forensid€ience, UK 21, (1976), 83) preferred status to the consenter in case
of medical need in future, payment of funeral expenses, payment to a charrty and assistance
with life insurance policy. (.P. Kittur, M.M. Hogan V.K. Thukral, et al., Incentrves for Organ
DOI’I&.[]OI‘I"' Lancet, 338 (1991), 1441).

Live Donations :-The supply of organs could be significantly increased by the free use of
llvrng donors. At present live donation is limited to that of kidneys or portions of pancreas, but
the field is rapidly growing to include lobes of the liver (G.Mc. Bride, 'Living Liver Donor
Brit. Med. J., 299 (1989), 1417) and of the lung (PA. Singer, M. Siegber, PF. Whmngton etal.,
'Ethics of Liver Transplantatlon with Living Donors’, New Enghsh Journal of Medicine, 321
(1989) 620) since liver tissue regenerates quite readily, as segments of liver could be regarded
‘as tissue similar to be bone morrow. (L.R. Shaw, J.D. Miller, A.S. Slutsky et al. Transplantatron
with Live Donors', Lancet 338 (1991), 678). -

16.11. SUMMARY :

Transplantation of human organs 1s one of the new methods of curing some diseases and
provrdm g comfort to the diseased. It is one of the boons the science gave to the humamty It
achleved Spectacular success around the world whereby the scope for extendmg the life span
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of human bemgs is largely expanded But it was cornmerctallsed by the money -minded traders '
: explomng the poor donors of organs. The new life saving techmque becarhe a way for selling
and human organs. The Government realised the dariger after the organised illegal trade in

Kldneys was unearthed in Bangalore Mumba1 and Chenna1 and enacted "The transplantatlon
of Human Organs Act, 1994', :

16.12. GLOSSARY :

Transplantatlon : _ = Graftmg of human organ from any living person or
dlseased person to some other lwmg person for treatment
purposes _

Therapeutic purpose _ = _Systematlc treatment of any dlsease

Cadaver Transplantation .= Process of securing the human organs from bram-stem

I dead bedles ' _ o
 Brain-Stem-Death - L= The stage at which all functlons of the brain stem have
' permanently ceased

Human Organs = Any part of human body with structural arrangement of

: ' ' ' tissue, eg., Kldneys Eyes He_ar__t Pericordium, Pancreas,
Liver etc., é _ '

16.13. RECOMMENDED BOOKS : Q N
1l AP TranSplantation of Human Otgans Dr. N. _ sw.ara Swamy
2. A Bedenham J.C., Berridge and G.R. Parl . rain _Stem Death and Organ Donation”,
: Bl'ltlSh Medical Joumal 299 (1989 ' o
3. CL. Jaynes and J.W. Sprmg_ : 'De asmg the Organ Donor shortage by Increasing
: Communication between %r Med1cal Examiners and Organ Procurement
Orgamsatlons Amencan Jour f Forensm Medlcme 15¢( 1994)

-16.14. MODEL EXAMINATION QUESTIONS

L, Answer the following questmns in 30 lines each

I Why should there be a pl’Ohlblthn on sale of human organs”
2. Critically analyse the enforcement of the Act in preventlng the 1llega1 trade int organs?

3. Whatisthe solutlon for the problem.of shortage of human otgans for therapeutlc purposes?
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"UNIT - 17 : COMMON CIVIL CODE_

Contents :

17.0. Objectives

17.1. Introduction

17.2. Common Civil Code
17.2.1. Inheritance
1?.2.2;. Marriage Laws
17.2.3. Maintenance

[7.3. Summary

17.6. Glossary

17.7.- References _

17.8. Recommended Books

17.5. Model Examination Questions N

17.0. OBJECTIVES : ND

After going through this unit, you will be able to- Q
*  Understand the need for uniform civil cggde i.c ommon land regarding marriage,

inheritance and maintenance.

*  Analyse the difficulties involved in e the similar code to people of different religions
& cultures. . ‘ '

17.1. INTRODUCTIGEQ)

In India, law relating to marriage and inheritance is govemned by personal law i.e., based on
religious scriptures. In a secular state like ours, application of different laws gives rise to
soctological and legal problems. In this lesson we are going to discuss the need for a common
civil code and the difficulties to introduce such a code in our country, '

17.2.  COMMON CIVIL CODE :

- The framers of Indian Constitution resolved to construct a secular state and to provide an equal
treatment and status to all its citizens. India is a country with.diverse religions and cultures. To
achieve the ideals of the Constitution, all people should be given an equal treatment before [aw,
and a uniform Civil Code should govern all people alike. Art. 44 of the Constifution States that -

"The State shall endeavour to secure for citizens a uniform civil code throu ghout the territory
of India". : :

People of India are governed by their religious customs and practices, in the matter of

marriage and inheritance. As a result, women of all religions take an inferior place in the
society, ' '

India is a signatory to the International Covenant on Civil 'and.P,o'litic_al Rights whi_c.h
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stipulates that equahty of status is to be enjoyed by all human beings without any -
discrimination based on gender. The covenant also directs the States to abolish customs,
ancient laws and praet1ees which abridge the primary concept of equallty between men
‘and women, :

Most of rehgmn in the country like, Hmdu Sll(h and Buddhist and Parsi are govemed by laws
which reflect secular ideas. Their anciert personal law was amended to make it secularised.
But muslims are still governed by laws of theological origins where of 's'or_n'e of the provisions
clearly oppose the some of the International Conventions. While other comimunities have
succeeded in secularising their personal law to a certain extent, Musllms are still governed by
the unchanged religious law.

In all these personal laws, the gender equality is not there. Some of the glaring e_xaniples are
given below :

17.2.1. Inheritance :

Muslim Womien can inherit property of father and husband. Bur their share is limited to half of
what their male counterparts inherit. As far as ancestral property is concerned Hindu Women
stand at a disadvantageous position (except in the States of Andhra Pradesh, Maharastra and -
- Karnataka). There is no uniform law for all the citizens the matter of mhemance The nght
to equality between genders is also not recogmsed 6

17.2.2. Marriage Laws : QI - |
(a) Marriageable Age +Hindus, Christians a er adopted 18 years for women and 21
years for mien as marriageable age. But the personal law permits contracting of marriage

when the spouses attain puberty. In ghaabsdgce of evidence, puberty is presumed to have been
attained at the age of 15 years. '

{b) Pdl){gamy +-Polygamy 4 osed to public pollcy In our country, the musllm male s
free to have as many as fou s at a time. Where a Monogamy is the nile for muslim

Women. The muslim women have to bear with this ancient law.

In our country all other religious communities have abollshed polygamy. B1gamy 1s punishable
under Sec. 494 of the IPC.

(¢} Divorce :-A muslim male is free to divorce his wife without assigning any reason, whereas _

a fernale has to assign a valid reason for dlvorcmg her husband. There are no equal terms for
men and women. '

In christian community, a male can divorce his wife on the ground of adultery A womern can
get divorce on the ground of adultery coupled with sorne other marital offence. However thm
pl‘O\-’lSlOl‘l of law was struck down on basis of gender inequality.

In Hindu, Sikh, Jain, Parsi and Buddhist religions- there are equal terms for both miale and
female as far as divorce law is concerned.

‘The difference in the law in personal matters gives fise to some complications in legal as well
" as sociological aspects.

In a recent case before the Supreme Court, a Hinda married man developed intimacy with
another hindu female. Both of them converted into islam and got married without having the
first marriage dissolved under law. (Sec.17 of the Hi_n_du Marriage Act, 1955 prohibits bigamy;
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under Sec. 494 of the IPC, a person is liable to be punished for bigamy).

The question before the Court was whether the second marriage was valid, Strictly
speaking, it may not be a void marriage, as the parties cease to be Hindus and Hindus _
Marriage Act does not apply to them. But then, the first marriage which was solemnized
under the Hindu Marriage Aet was not dissolved by the same Act. The Court held that
mere conversion of Islam and marrying again would not dissolve the Hindu Marriage.
The second marriage by a convert would be in violation of the Hindu Marriage Act, and

also punishable under Sec. 494 of the IPC. The Court held that the second marriage was
void. ' ' '

While deciding this case, the Court emphasised the need for a uniform Civil Code, and to
dissociate religion from social relations and personal laws. When one section of the community

15 allowed to adopt polygamy the other sections also would be tempted to adopt that practice,
under the guise of religion.

17.2.3. Maintenance :

- Under Sec. 125 of the Ct.P.C. a divorced wife continues to be the wife of that divorced
husband for the purpose of maintenance. The Courts used to apply this provision to all
conmunzties till 1986. In the famous Shah Bano's? case, the Supreme Court granted
maintenance to a Muslim divorced wife, under Sec. 125 CrP.C, ThAMuslim husband refused
to pay maintenance, pleading that the Muslim Wife is entitle aintenance only during
the period of iddat and not beyond that pertod. They #6IMNed to accept the definition of
‘wife' under Sec. 125 of the Cr.P.C. There was a big hue % y and Parliament brought out

the Muslim Women's (Protection of'Right_s on Digwe Act, 1986, exempting all Muslim
divorced women from the purview of Sec. 125 CrP¥¢, :

While deciding this case also, the Suprem felt the need for a uniform Civil Code.’
Divorced Muslim Women do not have ay ind®pendent means of livelihood and they have

to depend either on near relatives orercy of the Wakf Boards. In our Country, all

women, to whichever religion they bel® 1g, are basically uneducated and economically

dependent on male members, T'hey' are reluctant to remarry after divorce, because of
personal and sociological reasons. They might have crossed the marriageable age at the

time of divorce. Adherence to personal law has placed the Indian Muslim women ar a

disadvantageous position compared to women belonging to other religions. They are ata
disadvantage visa-vis their male counterparts, '

Our secular legal system cannot accommodate discrimination on the ground of religion.
Matters like marriage and succession which are secular in character will not fall under the .
guarantee given under Article 25, and 26.

Art. 25 gnarantees freedom to practice religion and to perform rituals subject to cértain
restrictions. All civilized societies agree on the issue that the practice of polygamy is injurious
to public morals. Such practices and customs can be abolished by the State just as it prohibited
the practice of Sazi, human sacrifices and child marriages. Religion can be practiced and observed
as long as it does not harmy the individual and the society. Where the welfare of thie society is’
affected, the religious practices should be given a go-bye.

The evolving of a uniform Civil Code is not an easy task. There are conceptual differences in
Hindu Law, Muslim Law and other personal laws. For example, the law of inheritance of _

193




Hindu and Muslims differs to a great extent.

Similarly, in the marriage laws, the prohibited degrees of relationship varies from religion to
religion.

In our country, attachment to the religion is so high that it will not be given up easily. Religious
sentiments will persist for a long time. : '

The beneficiaries of the religious laws and customs also oppose the idea of reforming the
personal law and introduciﬁg a uniform Civil Code. But to comply with Constitutional mandate
to introduce a uniform Civil Code, and to bring about equality among men and women, religion
should be limited to be practiced only at a personal level. It should not be enforced by the

State. Eventually, a single uniform Civil Code shonld prevail among all people.
In a secular country like ours, matters like marriage and inheritance should be separated from

religion. People should be treated equally before law. This is possible only by introducing a
uniform Civil Code for the entire country. ' :

17.3. SUMMARY :

In all personal laws of this country, the gender equality is not there. While Hindu, Sikh,
Buddhist and Parsis are governed by laws reflecligg secular equalities, Muslim Law is
still governed by laws of theological origins. eyer, there are inequalities in almost ail
personal laws. In inheritance, the fema slim takes half of what male counter parts
" take. Hindu women stand it a disadvan Q s position exce in a few states. A Muslim
Girl can marry after 15 years whil%marriageable age in other religious is 18 years. .

‘Regarding divorce, a muslim male is¥ffee to divorce his wife without assigning any reason
while the women has to ass} valid reason. The law relating to maintenance is &lso
different for Muslim Women, %o are exempted from the protective cover of Section 125
Cr.PC. o ' Co

It is difficult to evolve a c;mon civil law as there are conceptual differences among various
religions. People should emerge themselves beyond the limited considerations and religious
sentiments to live equality. ' '

174. GLOSSARY :

Inheritance | = ©  Right of successors to receive the property from
ancestors,
‘Maintenance = An amount granfed by the Court to be paid by husband

for 11v1ng of his wife & children.

17.5 REFERENCES :
1.  Smit. Sarla Mudgal vs. Union of India, 1995 (2) (SCSN)ALD.
2.  Shah Bano's case, AIR 1_985 SC 943,

17.6. RECOMMENDED BOOKS :
I.  Family Law by Prof. G.C.Y. Subba Rao.

2. Family Law by Paras Diwan.
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17.7. MODEL EXAMINATION QUESTIONS

" 1, Answer the followmg question in 30 lines each.

1. Discuss the aspects for and agdmst the introduction of a Common Civil Code?

2. Isthe Common CivilCode a necessary measure for removing prejudlcc agamst women in.
the matters of mhentance divorce and mamtenance"
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180 OBJECTIVES:

After going though this unit, you will be able to

¢+ Understand scientific advancement which gave rise to new situations like offering womb
on rent for procreation of children for others

¢ To have a new look at the natural rights of women is needed in the wake of rapid strides
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made in the human genetic and reproductive technologies. (iii) understand what is
surrogate motherhood and its social ethical and legal implications.

18.1 INTRODUCTION :

[rrespective of gender differences, every person is having a natural right to their body. It forms
part of Right to Life which was guaranteed by Article 21 of the Constitution. Procreation of
children 1s part of this Right to Life, There are revelutionary developmients in medical science
with significant breakthroughs in reproductive technology. Any scientific advancement is to
serve the mankind. Test tube babies, artificial insemination, in-vitro fertilization, sex-selection,
surrogate motherhood are some of the new expressions reflecting the novel aspects of modern
life posing a new challenge to the legal control of social behaviour These new reproductive
technologics have a far reaching impact on the ethical, moral standards of society, especially
on the marital relations between the spouses. This revolutionary medical advancement tends to
offer the woman a freedom of choice to have or not to have or to space out or to design her own
child or a child for an infertile group. Amongst these medical advances the most controversial
and debated issue has been the concept of " 'Surrogate Motherhood "

Due to increased medication, sometimes unwanted, and wide spread chemical pollution of
environment affecting the general strengths of a human being, infertility is increasing alarmingly,
in modern society,. Hitherto, adoption was the only methgd available for a childless couple, till
the medical science fount out insemination an din-vigo fgrtilization as the alternative process
to have a child through non-coital reproduc i chnique. The other ratural way is coital
reproduction through another women, which@not be acceptable to Pro-Ethical altruistic
puritans. - '

18.2 MEANING OF S OGACY :

Surrogacy is a pi‘actice erebWa woman caries a child for another with the intention that
the child should be hande fter birth either for a fee or voluntarily. This carrying of a
child may take different formsW{mother ¢ who cannot bear a child for herself may commission
another woman to carry a child for her. The mother who asks another to carry the pregnancy for
her is called " COMMISSIONING MOTHER", and the woman who agreed-to bear the chiid in
the womb is called the " CARRYING MOTHER". The ¢ commissioning mother may provide the
egg, o she is called the " GENETIC MOTHER" also. The genetic father is the husband of the
commissiomng mother or an annonymous donor. The child's conception an birth involves several
combinations of persons at different contexts. Surrogacy involves artificial insernination, whete
the carrying mother is the genetic mother inseminated with the semen to the infertile woman'’s
husband. In case the egg and semen come from the commissioning couple through in-vitro
fertilisation and the resultant embryo is transferred to and implanted in the carrying mother, it
is the surrogacy involving artificial insemination. These are some of the possible combinations
of persons who are relevant to the child's conception and birth. The advancement of scicnce
provided an alternative to reproduction through sexual intercourse, making surrogate motherhood
a common form of nen-coital reproduction (non sexual 1‘epr0c[uctibn).

'18.2.1 Surrogate Mother :

The "Surrogate mother” is the term generally used to describe gestating mother, who lets her
womb out. According to Oxford Dictionary a surrogate is a substitute for a person ina specific
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role or office. It has explamed llke thrs A person actmg the role of mother a woman who bears
a child on behalf of another woman, from her own egg fert.llrsed by the other woman's partner
According to Marguarie Dictionary, a "surrogate” is a "substitute”, a woman cannot be the
surrogate mother of a child she bears. ' SR ' L '

Itisa arrangement where a woman agrees to become pregnant and bear a child for another.
persons (Commussioning Couple) to whom custody of child will be transferred 1mmed1ately _
after the birth. Surrogate motherhood is not a treatment for the historical problem of infertility,

but it is a means for procuring a child genetrcdlly related to atleast one person of the childiess
couple.

18.2.2 Kinds of Surrogacy :

If the surrogacy involves payment of money, it is termed as "Commercial surrogacy if not, it
is called "Altruistic surrogacy”, Altruistic surrogacy arrangement arises out of love or frlendshrp
involving only friends and relatives.

18.2.3 Reasons for surrogacy :

Woman who cannot retain the conceived foetus due to a history of spontaneous abortion may
demand her partner to go for this scientific technique to fulfill the dream of having a child.
Sometimes kidney diseases or multiple sclerosis may threaten the life of pregnant woman.
In the advanced mechanical. and commercial world, it may no@imaginable for a figure.

conscious woman desrrmg some other woman to bear a for here husband. Career may
- also be cited a reason for encouraging the husband to 8o rogate arrangernent.

- 18.2.4 Two methods of surrogacy

In practice two methods of surrogate motherh6od are mployed: ' B _

1. One commissioning father donates ; sperl which is introduced but insemination for in-
vitro-fertilisation with cocytes of a w he surrogate mother,. The insemination can be
natural or artificial. The custody of chi ill be surrendered to the biological father who
donated the sperm. This is the common method of surrogate motherhood. This is called partial

surrogacy, because the genetic origin is found in one of the commisstoning parents. In the last
20 years in the United States over 1000 brrths using this method have been reported.

2. Second mother is also through invitro-fertilisation, but preceded by transplantation of -
embryo from a woman's ovum after it is fertilised in vitro, into uterus of the surrogate mother
The child will be given back to donor of ovam..

This procedure of utilising invitro-fertilisation (IVF) has been termed "Full' surrogacy since the
commissioning parents may have provided all the genetic material for the child. IVF surrogacy
is comparatively rare. For-example, the first recorded birth in Australia took place in 1988. -
Between 1989 and 1991 eleven requests for IVF surrogacy and in 1994 a failed attempt at such
a procedure in Victoria was reported o

- 18.3 HISTORI’CAL BACKGROUND :

First surrogate motherhood was reported from Britain on 4th J anuary 1985. For $ 7475, Kim
Cotton agreed to bear a child. She is a 28 year old married woman with two children. She was
inseminated with the hiring husband's sperm for an American couple. Within hours of birth, the
Social Service direction, Alan Gorst, the Council Authority in North London burough of Barnet,
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said the council was responsible for the welfare of all babies bom'in the area and opined that
any money transaction involving a child would be unlawful. (The Hmdusthan Tlmes New
Delhl 6 Jan. 1985)

The report of 16 member Committee of Enquiry chaired by Dame Mary Warnock, appointed

by the Health Department in UK in 1982 emphasised that sale of a child for money con51derat1on '

"18 mherent in nearly all cases of surrogacy.

However, the committee -recommended legal recognition of heterologous artificial insemination
- and setting up of statutory body to monitor infertility services and invitro-fertilisation.

184 MISNOMER OF SURROGACY :

A Canadlan writer Suzanne Rozell Scorsone (Suzane Rozell Scorsone, "Surrogate
Motherhood and its human costs", Electronic Journal of Law, Canada, Volume" 1, No. 1

- Article 2) says that the term "Surrogate in this sort of case is actually a misnomer A

"surrogate” is a "delegate” or "proxy", whereas the one contracted woman, is, infact, the
genetic, biological mother of the child , and surrogate to no one. A newer from, gestational
surrogacy, uses in vitro fertilisation to implant an embryo conceived from the ovum and

genetically related to her, surrendering the b
parents at birth.

According to Dr. Poornima Advani, consuysical therapist and a Doctorate in Criminal
Law " a procedure meant to provide the

manner unable to carry a foetus to fule%w, has been misused, ill-used, and commercialised,
raising queer issues regarding @ f a third party involved ih,t_he process.. Its misuse by

sperm of the contracting couple in a woman who fa ies and nourishes a child who i$ not

the contracting (or commissioning)

~the affluent who desire to ha genetic child coupled with the luxury of the wife not

for. (Dr. Poornima Adval

) Song of The Hired Mother : The Lyrics of Surrogacy ", Law
and Medicine, 1997, Volum .

3,p. 107)

having to bear the pains (%:a n have popularised the procedure more than it was intended

"With woman coming forward to receive an embryo to surrender her entire instinct of
motherly love, the most sublime and divine of emotions that human beings have ever

known or shall ever fathom hereafter. Is this the Almightly had created mother's love for?"

asked Dr. Advani.

Comercialisation of the surrogaey facility has allowed a free play for brokers, service agencies

wlio advertise in the classified columns of newspapers. One such advertisements found in the

‘Pioneer, which reads "wanted motherhood on loan. For a happy, educated purpose, those
separated or unmarried but adult, may please contact... Married woman should have the consent

- of the husband. Adequate compensation. Baroda woman first preference”. (The Pioneer, Delhi,
19th April 1995) :

Another advertisement talked about very large compensation. It says "wanted surrogate
mother to bear child for.a young, rich, good looking Brahmin couple. Very large

compensation. If required comfortable’ and secure future life assured (The Pioneeg Delhi,

5th August 1994)

Very soon we may find a column in classified ads "womb for sale” or "womb for lease”. There -

may even "want” positive genetic features Iike good height, characteristic features, beautiful
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teeth-line, and fair complexion.'

"

18.4.1 Legal controls oh s‘ur'i'ogacy in di.fferenf countries : "

Australia imposed a ban on commermal sufrogacy , ‘whereas voluntary surrogacy is made

acceptable. England's wamnock Committee allowed it with certain limitations. France banned
surrogate mother as violating bodies of women and subvertmg adoptlon Germany imposed a
total ban on all forms of surrogacy.

Most of the states do not allow commercial surrogacy, but do allow voluntary surrogacy though
contacts are not enforceable. In Minnesota it is criminal offence to enter into or arrange surrogacy

contracts. Nevada approved surrogacy with conditions (Pre-insemination, court approved
- agreement contingent upon fertility status of both women and clearance through the State Welfare
Diviston; also court maintains until the child is six months old) Accordin g to New Jersey Law,
surrogacy contracts are not illegal but they are unenforceable.

- American Bar Association recommended uniform treatment through-out US. According to

ABA surrogacy can be accepted as an option for married couple with infertile wife, with a |

provision that upto 180 days of conception surrogate mother can cancel the contract ; after 180
days the child betongs to the mamed couple if r.he contract is not cancelled.

18.4.2. USA

Regulation of surrogate arrangements vary from state to state@]a amended its adoptive
statutes in 1988, but failed to specifically address the is f suffbgacy contracts. However
there is a reference in this amendments to "illegal SUI@ contracts". Lousiana passed

legislation declaring surrogacy contracts null, void, and We€nforceable. It does not provide

penalities for violation. Indian passed a law in 198 declared all surrogacy agreements, .
written or oral, which provide compensa@ unhenforceable. It does not criminalise

them.

Kentucky also enacted a law makin g @sation for surro gateé and surrogate brokers illegal

and surrogate contracts unenforceab owever, if their is no written contract and no
compensation involved, surrogate agreements are permissible. Penalities for violation of this

Act came from the child selling statutes and mclude $ 500 to $ 2000 fines. and six months
1mprlsonment

Michigan legislatlon ( 988) provides 5 years of 1mprrsonment and $ 50000 fines for surro gate

brokers. It is a crime to. enter into or assist in the formation of surrogacy contract for =

compensation. Nebraska's law make surrogacy contracts null and void and unenforceable if
compensation is invelved. ' :

Couples in the west are vigorously adopting this alternative reproductive techniques. As it is -

most often practiced in the United States, the woman - the so called surrogate, contracts with a
man to be 1nsem1natecl with his sperm and to bear a child that she will turn over to him at birth.
- The surrogate is pald her expenses and a fee (usually around $ 10000). Also, a medicating

agency and/or lawyer gets fees ranging from $ 10,000 to $ 25, 000. As of 1990, there have been_
about 4000 such births in USA. '

There are also gestational surrogacy arrangements in which the contracting woman has no

genetic relationship to the child. The eggs and sperm of the contracting couple are brought
together in a laboratory and the resulting embryo then implanted in.the surrogate. As of 1990,
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there were eighty such birtﬁs.
18.6.3 U.K.:

The Surrogacy Arran gements Act, 1985 prohibits commerclal agencies from engagmg womer
to act as surrogate mothers. Breach of the prohibition is punishable with a fine of upto 2000
pounds or three months imprisonments. Surrogate mothers and commissioning parenis are
exempt from liability. Advertising surrogacy services is punla,hablc with a similar maximum
fine (Oxford Dictionary of Law™ 3 Ed. pg. 391) -

An order of the court made under section 30 of the Human Fertilization and Act 1990, which

provides for a child to be treated in law as the child of the parties to a marriage if the child has

been carried by a woman other than the wife as a result of human assisted reproduction.

. Application must be made within six months of the child's birth and the child's home must be
with the husband and wife at the time of the appllcatlon -

In United ngdom the Health Minister, Tessa Jowell announced on 12.6. 1977 that Iaws to

impose greater controls on surrogate motherhood will be considered by an independent i inquiry

~ tobe set up by the Government, after a services of cases that high lighted the way leglslauon is
failing to prevent commercialisation. There was public concern over the case of Karen Roche,

- who1s undérstood to have received 12,000 pounds jn expenses from a Dutch couple to have a
baby for them. She later decided to have the chlﬁeep it. - e

185 NIRMALA EPISODE : Q
1

Nirmala, a poor house-wife from Chandig sed a basic issue, by asking' the court to permit
her to bear a child for a child-less c%bon consideration for a sum of money. Forced by

poverty and illness of her husb, Nirtnala (30 years old) asked the court to allow her to rent
out hier womb, _

For the first time in the of the country the law was faced with a peculiar situation when
the woman pleaded befo handigarh court to declare her propoesal to "rent out her womb"
as legal and constitutional. She also demanded "legitimacy" for yet to be bom child. Her husband,
Chand Ram was bed-ridden for a couple of years after being incapacitated by a paralytic attack
following about of a high fever. Faced with penury and no means to pay: for the expensive
medicines prescribed by doctors for her husband, Nirmala agreed to enter into a contract with
2 childless coupld. “They approached me to bear his ( a retired Air Force Officer) child and.
offered to pay Rs. 50,000/-, a decent place to live and sufficient food for any family" Nlrmala
said. (Report in The Hindu, dated June 10, 1997) -

Nirfmala, an 1111terate, does not understand the .artlficial insemination or test-tube babies. But
she is ready to do anything for the treatment of her husband, she says.When a police constable
warned that here act would attract suppression of immoral trafficking Act, Nirmala corjt/acted
an Advocate and went to court seeking mandatory injunction and declaration os to-be-born
child as Tegitimate offspring of the couple. She also wanted a declaration that Rs. 50,000/- she
receives from the Air Force Officer couple for bearing their child, as her legltlmate earning.
Nirmala finds nothing wrong in her view it would be just a temporary job for nine months She
- also said that she would supress her natural. motherly feelings for the new born. -

The President of Arya Samaj, Hissar, M. Hart Smgh saini, has supported Nlrmala s clalm He
© quoted ngveda to confirm that her request was not improper. However orthodox and religious
- personalities reacted strongly against her request. They termed it as immoral and i improper.
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Navjit Singh Brar, Counsel for Nirmala said "we are seeking legal status for surrogate mothers”.
. According to a report published in "The week" (The week, dated June 22, 1997, p.33) an
eminent family lawyer Anasuya Dutt of Mumbai strongly opposed'th'e plea for a legislation on
surrogate motherhood. She considers it as an individual problem and not an social issue at all
“why legalise surrogacy‘? Why aliow the state even into our wombs>" she said.

There is an opinion that leglslatlon of surrogate births would lead to further explmtatlon of
poor women and reduce motherhood to a commodity i in the market. It may take evena dlstortcd
shape of legitimacy to the prostitution.

As the surrogacy involves consent of the hiisband of carrying mother, it cannot be an offence of

Adultery as defined under Sec. 497 of IPC, a case, like that of Nirmala will not attract provisions

of IPC. A single and isolated act of sexual contact with another person cannot be described as

immoral trafficking or prostitution under section 2(f) of Immoral Traffic (Preventmn) Act,
" 1956 and thus, will not fall under the punishable crimes of that Act.

As on today, under Indian Law, Nl__rmala must have not committed any offence or wrong by
entering into an agreement for bearing child for others on payment of a swimn as consideration.

If it is accepted that there is a need to regulate the posmble demand from several women like
Nirkala for a similar declarational due to different reasons, 1nclud1ng poverty what type of
controls can be imposed on surrogacy? Legtslatlon on the subjedgis bound to be complicated.
There are several problems like health hazards relating to p cy and medically assisted
methods of conception such as invitro-fertilization w such legislation permit surrogate _
conception through sexual intercourse, it will lead t_o@al other questions like how many

times a woman can participate in copulation; or h?ny times a woman can rent her womb etc.

The rights and duties of women and men jmghe r§les of commissioning couple and carrying
woman have to be redefined. The rights and the refations with two couple and other
aspects also need to be legally explaj '

When scientific methods of alternati d getting techniques are available, a total prohibition
in use os such technology for helping a gennine childless couple to get a baby, is unthinkable,
according to Dr. R. Anitha Ral (whose lecture was summerised in Research Notes, monthly
bulletin from the Research Forum, Andhra Unlversny, Vol.3, No.6, dated Sept.26,1997). It is
also not practically possible to detect and compel surrogate parents from desisting to fulfill
their task of bearing a child for commissioning couple. Thus all surrogacy contracts cannot be
prohibited as criminally unlawful. In the absence of such a prohibition, a question arises as to
its control. As the issue involves some personal basic rights, even the regulation may-lead to
complicated disputes. If commercial surrogacy is prohibited as suggested by some Jurists to
avoid exploitation of intermediaries, it may further result in exploitation of "mothers" with
their wombs. Payment of consideration amounts cannot also be prohibited” totally, Another
possible complication is the genuine demand of surrogate mother's relationship with the child,
if she accepted it out of compassion and not for money.

18.6. BABY M CASE (1986) :

This highly published case involves a custody dispute between a father and a surrogate mothes
The father william stern had contracted with the mother, Mary Beth Whitehead, to bear a chlid
through artificial insemination. The contract prowded following terms.
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- Ms whitehead would assume the risks of pregnancy and child birth. She would submit to a

psychiatric evaluation for which Mr. Stem would pay. Mr. Stem had right to name the child.
That in the event of death of Mr. Stem's wife. Mrs whitehead would not abort the child. In
addition she would undergo aminocentesis and if the child were found to have genetic or
congenital abnormality it would be aborted if Mr Stem would assume legal reSpon51b111ty for

the chlld once it was born $ 10000 and all medical expenses.

The mother did not agree to part with the baby after birth pleading 1 that the baby had become
part and parcel of her intrinsic system. The New Jersey Supreme Court held that the man who
provided sperm was legal father, and the woman providing the egg was the legal mother. The
legal battle for the custody of child between genetic father and surrogate mother resulted in
handing over the child to genetic father, the surrogate being left with visitation rights. (M 217
N.J. Super 313, 512; re Baby M. 525 A 2 ed. 1128 (N.J. Super ch. 1987)

The lower court held that surrogacy contract was enforceable, and the sterns were given custody
of Baby M. The whiteheads appealed, asking the court to determine "Surrogacy Contracts”
unenforceable and void. The court determined the contract to be invalid and unenforceable
because they are contrary to public policy as it determines custody before the birth of the child
without considering the best interest of the child.

The court further held that the issue of custody is determined solely by the child's best interests,
and it agreed with the lower court that itowas in MeNgsa's best interests to remain with the
sterns. However, Mrs. Whitehead, as baby M's lega@tural mother, is entitled to have her
own interest in visitation considered. ‘ ' '

Reviewing this judgement, Bonnie Steinboc r article " Surrogate Motherhood as pre-
natal adoption" says respect for individu dom requires us to permit people to make choices
which they may latet regreat" she qugted "bortion and adoption" as such choices. She preferred
regulation to total prohibition of, cy as an alternative reproductive technique.

Dr. Poornima Advani eq suftogated motherhood with adultery. According to her,
impregnation of a woman an whom she is not married to, makes it similar to adultery

. This also complicates the issu®of Jegitimacy of the child which depends on many factors like

change of mind of one or both of the intended parents or even the swrrogate, an intervening
break in the marriage etc., said Dr. Advani. She also felt that surrogacy agreements violate the
principles of human rights, unethical and contrary to public policy, besides violating the statutory
requirements as babies are not goods. She recommended that the consent of the husband as a
necessary factor to negate charges of adultery and adoption as a legal requirement to establish
the status of the child with rights of inheritance,

18.7. SURROGATE MOTHERHOOD AND LEGAL
IMPLICATIONS :

By offering money to women concerned for surrogacy may lead to a invaston of their private
lives. It may, thus, result in exploitation of women in a new way, Another guestion whether
renting out the womb is against public policy, if it permits transfer of money for the use of
woman's organ, womb? The carrying mother may be in a position to demand for money in .
addition to the agreed amount or some other problems including the health may develop. In

‘case of abortion, several other complications may also crop up. The amount of compensation to s
the various sufferings agony and clinical problems, may not be possible to be easily assessed,
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and every payment could b'ec_ame'a point of a dispute. |

The carrying mother may develop affection towards the child born and may bréach the agreement
lo retain the child, resulting in new questions of law. On the other side, the commissioning _
couple may reject the baby born out of carrying mother on any reason, including genetic defect,
if any. :

Above all the void regarding the relationship of carrying mother i.e., surrogate mother
with the child. She may claim the custody - rights or any other legal relationship with the
child she is carrying or give birth to, the basic problem being that the sperm and ova are
drawn from two different persens, as she is not the ewner of the geﬁetic material, her
relationship cannot be easily described. Except the contractual relationship, the carrying
mother has neither a role nor a right over the child according to the contract. But her
physical motherhood and umbilical bond, if not genetic, with the child give new dimensions
to the legal dispute, if any, - '

Surrogacy remains a complex problem either in the presence or absence of any express provisions
of law. ' :

Apart from the above, surrogacy may result in several complex socio-legal problems in the
family of the surrogate mother. At times, her marital home may“gg broken, or it may remain a
social stigma forever and may result in an identity crisis of tfchil¥l. The commercial element

of surrogacy on one hand and the genetic complexity ofsthg relationship on the other hand are
two issues which made “surrogacy” a-unique puzzle o @ ‘

18.8. A CONTRACTUAL ARRANDBMENT :

As it involves two couples for this kind of ital reproduction, there is a need for surrogate
motherhood contracts. Whether a woman is ing a right to enter into a contractual agreement -
to bear a child and receive money for ice?What is the public policy as to the enforcément
of these contracts? Does it interfere w € autonomy of a woman. It involves definitely, the
interference with the person of the woman and so it is an interference with her personal right.
. The Right to Life is a comprehensive one. Does it include the Right to Procreate children?

Whether these contracts of surrogate motherhood and their enforcement or prohibition is a
violation of that right to procreate? :

There are two schools of thought. One says that as the woman has a right to her person, it
includes the right to procreate which facilitates the surrogate motherhood contracts too. Once
~ she has aright to enter into a contract to procreate children for other childless couples, it should
be enforceable. The second type of opinion is that it amdun_té-"-to interference of a third person
into a private partnership of the couple and chariging the process of procreation. The private
conjugal life of a validly married couple canriot be interfered with, as a matter of law and that
can be viewed as a violation of privacy of the couple and of the woman too. Another important
problem is that as a consequence of this surrogate motherhood contract, the relationship between
the mother and the child gets distorted, leading to-several social problems of identity. From
moral and religious point of view, the very concept of conception and purpose of marriage,
which is regarded as the procreation of children for continuing the line of the clan, gets basically
~ changed with this unprecedented scientific invention of new styles of reproduction.

A comparison of the Jewish, American, English and Australian Laws present a point that surrogate
motherhood dramatically alters social norms, and creates many different view points. No matter
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which legal body is dealing with this issue, they all face same moral and ethical dilemma : that
a child born out of surrogacy has a bond with both the genetic mother and the surrogate mothet
The bond between these two women and this child is immutable and cannot be changed by law.

18.9. SURROGACY SOCIAL COMPLICATIONS

Besides raising all contradictory legal issues, the surrogacy raises several social complications.
It leaves the child in identity crisis, which is totally a different dimension. First the child's
" motherhood is doubtful, and secondly the doubts about identity continue beyond the mother
also. Even under the natural law motherhood is conclusive proof and fatherhood is a presumptton.
In surrogacy, the law is incapable of deciding the basic question i.e., which of two women is
real and legal mother. Child's life, future and social existence would become a very complex
problem in the absence of a correct identification. The other issues are commodlflcatlon of
womb and child, quality of product, embryologlcal exploitation, etc. ‘

18.9.1. Three types of Mothers :

Anita stuhmcke says that the reproductive technology created three types of mothers: (a) The
genetic mother, who donates or sells her eggs, (b} the surrogate or gestational mother who
carries the baby, (c) The social mother who raises the child. The splitting of the construct of
motherhood into three roles may lead to the potential ésgsion of the family structure, she said.
This is something like destroying a family for funh%of another family.

18.9.2. Child Commodification : Q

The birth of a child is regérded as a sa evelll and it is an occasion of joyous celebration.
‘That is commercialiséd and child is com ied by tagging a price card to just born child or
for her gestating mother's womb@~ . '
18.9.3. Quality of " Produ®t: 'Baby Doe' Case :

Once you introduce a mark hanism for acquiring a child fosters, it generates a demand

for "product quality", The commissioning couple, paying large sums of money to obtain a child
may reject an imperfect child.

An example of this is the 1983 "Baby Doe” case. Mrs. Judy stives, a Michigan housewife, |
agreed to bear a child for Alexander Malahoff and his wife for a fee of $ 10,000. All went well
until child was born, when it was discovered that he suffered from microcephaly a condition
whereby the child has an abnormally small head and often s out to be mentally retarded.
Mr. Malahoff no longer wanted the child, and told the hospital to withhold treatment. Mrs.
Stiver also rejected the child, saying that there had been no maternal bonding. The hospital
went to court and won permission to care for the child and the Michigan Department of Social
services fostered the child out. (L Tager, "Surrogate Motliérhood, Legal dilemma” (1986) 103
South African Law Journal 393) The Stivers accepted that the child was their own, Mr. Malahoff
reacted by suing stiver for not producing the child he contracted for and the stivers countered
by suing their doctor, lawyer and psychiatrist for not advising them propérly, about marital sex.
They also sued Malahoff for invading their privacy by making the matter public and alleged
that the child's sperm. (K. Andrews, "The Educative Role of Law : Options for Regulation in
Surrogacy” in Surrogacy - In whose Interest? Proceedings of the N_atn_onial Conference, 1991,
Mission of St James and St John at 98) '
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Commercialism, market economy, product quality are the words which are not suitable for
human reproduction. Commodifying the child, and consumerism of womb are sufficient for
proh:bllmg the commercial surrogacy.

Thus we can conclude that the market mechanism, which is vital part of commercial surrogacy

will lead to surrogates being selected for the positive attributes they offer, the couple as wanting
a child for their own ends.

The movement the contract involves payment of money or a fee, surrogacy may become a case
of baby-selling.

In case of an altruistic surrogacy, one cannot generally say that it 15 "baby-selling”. Judge
sorkow in Baby M casc said that if a biclogical father paid the surrogate for her willingness to
- be impregnated and carry his child to term, it birth the father does not purchase the child. It is
his own biological genctically related child. He cannot purchasc what already his. The Judge
charactenised the contract as a bargain for "totally personal service", According to him sarrogacy
is a pre-conception contract, and because commissioning father makes a genetic contribution
to the child. he Is a natural parent. It is therefore argued that a natural parent cannot purchase a
right in the thing in which he already holds an interest-parenthood. Further payments made to

the surrogate mother are viewed as compensation for services as rendered and not as a fec for
-selling the baby.

Howevcr, the fact remains the same in two kinds of surrogacy 18, g#hild 1s conceived to be

given away. Acompensation or a fee - will not make a tantial difference because the
child is treated as transferable property.

In this kind of commodification of " child" scant reg i Qswpaid to emotional and psychological
impact on the child. The motherhood, and the chikdhod, their umbilical bond, motherly touch,

affection and ideatity with the mother are v aspects which will go a long way till the
end of the child's life. Surrogacy causes apgmotdnal disturbance to the child creating a preblem
of serious crisis of identity. With two r two fathers, a child's life would be much more

miserable than an illegitimate child. Thus Wis mechanism of surrogacy leads to bastardisation
of progeny, simply in the name of satisfying the desire to have a child. Tt will affect the psycho-
social well being of the child, after knowing that its gestating mother conceived only to give up
after delivery. It may even lead to commodification of parenthood.

As suggested by Dr. Poornima Advani, persons with a family history of malformation, mendelian
disordexs or chromosomal derangement should be barred from being donors. They also should
be free form diseases like Asthma, Juvenile diabetes, mellitus, epletic disorder, hypertension,

psychosis, leucederma, malignancy and the like specially those with hereditary trends already
confirmed. '

18.94 . Embryological Exploitation :

The reproduction capability of lower class or poor women will become their unexpected source
of money, as middle and higher class couple may “commission” them to fulfill their desire to
have a child, which eventually end up in embryological exploitation. If, in the name of altruistic
surrogation, no amount is paid to surrogate mother, it would be a serve exploitation.

The surrogacy arrangements reduce the surrogate mother as an emotionless vessel-a breeding
machine and less than human, The feeling of sudden severence of emotional tie would cause a
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serious mental stress for woman.

- As several legislative enactments and moral codes oppose commercial surrogacy, love and

affection are necessary for replacing the "fee" element to generously help a childless coupled to
get a child. The altrustic surrogacy is permitted by several legislative measures based on the
moral fabric of human society. Infact, such undefined and uncertain consideration in altruistic

king, may make surrogacy a worse arrangement than simple “"commercial” surrogacy wnh a
fixed price.

Sometimes altruistic surrogacy is more exploitative than commercial surrogacy, as it makes
impossible for surrogate mother to keep the child if she so desires, the loss of her family as
retribution may be too much for her to give us whereas, it may be easier for a oommcrolal
surrogate mother to cancel the contract.

If childlessness, and a strong desire to have a child is the genuine purpose, adoption is the only
right course available. Even the western laws suggcsted "adoption” as a measure to end the

legal conflicts in surrogacy.

At the same time, it is not advisable to totally disuse the scientifically evolved technique of
continuing the progeny of the clan through surrogacy and IVF methods. Following are a féw

_ suggebuons

1. However, in the best interests of societfNgnd the new born child, there is a stron g need

to restrict the application of the _new'tech help only childless couple on considerations

of love and affection including payment of expd ses.

2. It's commercial application erage, advertisements through media, for protecting '
the "flgure and for luxury of avoiding 8nception and delivery pains, for avoiding the "wastage"
d

of time (Nine months in pregﬂ@ en years for rearing the child) should be totally banned.
3. A regulating ag#hprity With medical and legal experts be formulated to process and
permit the application less couples, and those coming forward to surrogate.

4, The medical and legal records regarding the surrogacy contracts must be kept

~ confidential, with-the provision for an access to children born out of such arrangements.

5. All agreements and arrangements beyond this authority must be treated nuil, void
and unenforceable,

6. Surrogate mothers in penmtted cases, should be given visiting rights, and right to
share affection of the child she gave birth to.

7. Medical problems, if any, shall be dealt by the comrmssmnmg parents in consultaﬂon '
with the regulatmg authority and other medical experts.

8. Foralllegal, social and practical purposes the genetic parents should be treated as the
"Real parents of the child".

18.10 : SUMMARY:

Every person has right to their body, to life and right to procreation of children. Surrogéte
motherhood is one of the new scientific advancements posing new challenge to legal control of

social behaviour. The mother who asks another to carry the pregnancy for her is called
"Commissioning Mother", and the woman who agreed to bear the child is called the "Carrying
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mother” .Asthe commlssmnmg mother may also prov1de egg - - sheis also called Genetlc Mother

~ First surrogate motherhood is reported in 1985 when Kim Cotton gave blrth 1o a child for.an
American couple for $ 7475, In this process, a woman has to surrender, along with child, the
sublime love and emotions. Commercmllsatlon of surrogacy allowed a free play for blokels
service a agencies who advertrsed in classified columns of newspapers.

Surrogacy is not the only answer to infertility. Woman's body cannot be used as a baby-making
machine, The relationship between the child and surrogate mother becomes a doubiful void.
Only contractual relationship is available between them. Even that is not a legal and enforceable
relatlonshrp according to various statutes all over, It may also left surrogate mother with several
socio-legal eomplexmes her family with strgma particularly in orthodox families in Indla

It results in doubt about the real, legal and genetic mother of child born out of surrogacy

arrangement. Thus the identity of child becomes a complex problem ; his future and social
existence also will be complicated.

Lower class women and their embroyos may be exploited by rich and luxurlous families,

whose women do not want to’ waste’ their time and energy for begetting a child for reasons of
 career or figure protection. Potential degradation of women as in Baby M case, and potential
threat to the child as in Baby Doe case threaten the sacred umbilicgl bond.

If childlessness and strong desire to have a child is the genuin
royal colirse available under law. Even the western laws sugggeste
end the legal conflicts arising out of surrogate arran geme

At the same time, it is not advisablé to totally disu he scientifically evolved technique of -
d
1

rpdse, adoption is the rlght
doption' as a measure to

continuing the progeny of the clan through surrogacy F methods. New technique should -
be restricted to help only childless couples ove and affection including payment of
expenses. Its commercialism should be prohiBied and treated as crime. A regular Authority
with medical and legal experts should @ bgmulated to process and permit genuine childless
couples and those of coming forward to ogate All agreements and arrangements beyond
this Authority must be null and void. Child's welfare must be considered as utmost important
issue in cases of disputes over the custody of child. The genetic parents should be treated as
‘real parents' for all legal, social and practical purposes. Medical problems, if any, shall be dealt
by the commissioning parents in consultation w1th the Regulating Authority. '

18.11. GLOSSARY :

IVF | " = In-Vitro-Fertilization

Surrogate = Substitute for a person ina spee1f1c role or oﬂ" ice.

Commercial Surrogacy - Surrogacy for aprice

Altruistic surrogacy | . Surrogacy out of love and friendship without involving -
Co o a fee, ' '

18.12. RECOMMENDED BOOKS :

1. Dr. PoornimaAdvani "The Song of the Jired Mother : The Lyrics of Surrogacy”. Law &
Medicine, National Law School University, Bangalore, Vol. 3 1997.
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2. Dr.R. Anitha Rao Surrogate Motherhood, Research Notes, Research Forum Andhra
University, Vol. 3, No, 6, dated 16.8.'97. :

3. Shlomit Joy Oz, ”Gcnetic Mother vs. Surro géte Mother which mother does the 'law :
. recognize!". A comparison of Jewish Law, American Law and England's Law.

4. @G, Corea, The Mother Machine, The Women's Press, London, 1988.

18.13. MODEL EXAMINATION QUESTIONS :

I. Answer the following questions in 30 lines each.

1. Why several countries permlttecl attruistic surro gacy and 1mposed penalties on commermal
swrogacy?

2. Do you agree with imposition of total ban on surrogate Motherhood?

3. What is your solution to Nirmala's episode ? |

‘?*O
&
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UNIT -19: ELIMINATION OF ALL TYPES OF
DISCRIMINATION AGAINST
WOMEN

Contents :

19.0 Objectives
19.1 Introduction

19.2 Status Equality

19.3 Protective Discrimination

19.4 Reservatiéns for Women

19.5  Provisions of Criminal Law : Protective Discrimination

19.6 Compensdﬁon to rape victim :

19.7 Personal Laws & Discrimination of women - _

19.8 Convention on the Elimination of All Forms of RiscrMaination Against Women
(CEDAW)

19.9. Summa'ry . ' : O
19.10.  Recommended books ' | '
19.11.  Model Examination Questions E

19.0. OBJECTIVES : -~ 2 :

~ After going through this unit, you Wabls to know

*

The rights of woman ;

* © Various constitutional and other legal provisions assuring the equality to women ;

*  Several judicial decisions which upheld the ri ght to equality and special protection under
the Jaw owing to general physical conditions of women.

'19.1.  INTRODUCTION :

Even after five decades of equal rights given by the Consututlon WOmen in our country
remain a consistently disadvantaged group. Right to equality before law and equal protection
of Jaw remains only on the paper and at the level of theory as the various personal laws in
force in the country and followed by different communities deny equality to women- in several
personal matters. : :

The women remain the poorest members of each class, earning less than men because they
tend to be concentrated in jobs that pay less, and work longer hours since paid employment 1s
frequently combined with domestic labour and the care of the young,, the sick or the aged. The
law alone cannot change the scene of inequality and gender discrimination. The Constitution
and several enactments provided the required legal base, but the justice has to be built over
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thai.

A non-governmental organisation "Sakshi" studiea tné judicial perceptions on women in
situations of violence and how such perceptions reflect the women's sad plight. Sakshi says
India's Constitutional promise of gender equality comes closest in articulating the relationship
between law and life, between men and women. But nowhere has that promise faced. éreater
neglect than in the area of violence against women. ' '

To realise a women's aspiration to live with di gmty guaranteed inArticle 21 of the constitution
a-complete transformation is needed in women so that she must cease to see themselves in the
roles of mother and wife only.

19.2. STATUS EQUALITY :

Among all the issues concerning the women, the "status” and "equality" are very important.

Right to equality is fundamental of all fundamental rights that a woman can claim. Our
constitution provides this "right to equality"”, (i.e.,) equality to men and women. Discrimination

based on caste, gender and religion is prohibited by Art. 14 and Art. 15. Our country made an -
official commitment at the world conference to set up a commission for women's rights to act

as a public defender of women’s Human Rights.

Despite its status as fundamental right, equality 1s still eWgging away from woman, It became a
never ending battle for equality by women. Even som®f the laws whose constitutional validity
was upheld, contain provisions of discriminagemggainst women, Certain personal laws still
retain some gender based differential treatmelfgts. Bule of law is not coming to the rescue of
women so far as the "equality" is conce%ue o0 several constraints.

Art. 14 used two expressions "equality bef@re the law" and "equal protection of the law™. Such

expressions are common in almos Wien constitutions which guaranteed fundamental rights.
Art. 15(1) directs the State to riminate against a citizen on grounds only of religion,
race, caste, sex or-place o r any of them. While Art. 15(1) provides a shield against

discrimination 15(3) provides PéSitive protective cover for special treatment for women. Article

16, inter alia, prohibits discrimination on the ground of sex alone. Hence, protective:
discrimination against women is permitted. Article 14 though guarantees equality but permits
classification. Religion, Race, caste, sex or place could be reasonable basis of classification

under Article 14. But Article 15(1) forbids the state from makin g any classification on the basis
of only one of these. Clause (3) and (4) provide two exceptions: special pro\risions can be made

for women and children under the former, and for socially and educatlonally backward classes

under the latter.

A rule which discriminated women was struck down by Supreme Court in Miss C.B. Muthamma

vs. Union of India'. The Indian Foreign Service (Conduct and Discipline) Rules 1961 laid
~ down that "no married woman shall be entitled as of ri ght to be appointed to the service ”, and
" a womnan member of the Service shall obtain the permission of the Government in writing
~ before her marriage is solemnized. At any time after the marriage a woman member may -
be required to resign from service. If the Government is satisfied that her family and domestic
commitments are likely to come in the way of the due and efficient discharge of here duties
as a member of the service.” Krishna Iyer, J., condemned this rule in strong words saying:

At the first blush this is a defiance of Article 16. If a married man has a right a married woman,
other things being equal, stands on no worse footing. This disogynous posture is a hangover of
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the masculine culture of menacing the weaker sex for getting how our struggle against woman's
thraldom. Freedom is indivisible, so is justice. That our founding faith enshrined in Articles 14
and 16 should have been tragically ignored Vis-a-vis haif of India's humanity, Viz., our women
is a sad reflection on the distance between constitution as the book and law in action.And if the
exccutive as the surrogative of Parliament, makes rules in the path of part I11, especially when
high political office, than diplomatic assi gnment has been filled by women, an inference of die-
hard allergy to gender parity is inevitable. A

However the Supreme Court Judge Krishna Iyer, observed that it was not meant to be
universalized or dogmatized that men and women are equal in all occupations and all situations
an did not exclude the need to pragmatise. where requirements of particular employment,
sensitivities of sex might compel selectivity. '

19.3. PROTECTIVE DISCRIMINATION :

The Supreme Court upheld the validity of a rule which provided for protective

discrimination in favour of women. The A.P. Government subordinate service rule 22

A(2) provided for preference to be given to women to the extent of 30 per cent of posts.

The court held that the state is competent under Article 15(3). 16(2) and 16(4) of the

constitution to give preference to women in Governmentiobs where they are equally
&F ity

meritorious but more suited than men. Supreme Court m ear that giving preference

-is only an affirmative action and not a reservationshich ormally implies a separate
quota which is reserved for a special category of pd sjwho are less meritorious, (Govt.

of A.P. vs. PB. Vijay Kumar AIR 1995 SC 1648),
194. RESERVATIONS FOR %QI :

The State can even provide reservations¥or women in various fields. The 73rd and 74th
Amendments to the Indian Constj during 1992 provided for reservation of seats to
the women in Elections to the panc t and Municipal Bodies.According to Article 243
D of the Constitution not less than one third of the total number of seats to be filled by
direct election in every Panchayat shall be reserved for woman. Not less than one third of
total number of offices of the Chairpersons in the panchayat at each level shall be reserved

for women. Similar reservations were made for women in Municipal bodies underArticle
243 T.2 :

In order to provide for gender justice by bringing up the percentage of women's representation
in legislative bodies, 33 per cent mandatory reservation for women is thrice attempted by United
Front Government. Though it is part of the common minimum programme of the Front, and it
was accepted in principle by all the constituents in steering committee, the women reservation

bill i running through the rough weather due to the internal contradictions of the coalition
government. ' '

The Bill is undoubtedly constitutional as Article 15(2) empowers the State to make special_
provisions for woman and children. Preference of women to the extent of 30% in the State
services by A P. Government was held valid by Supreme Court.?

The equality as a right has been dealt even under the directive principles of state policy.
Article 39(a) directs the State to direct its policy towards securing that the citizen, men
and women, equally have the right to an adequate means of livelihood. Article 39(d} directs -

215




the State to secure equal pay for equal work for both men and women. While Article 39(¢)
specifically directs the State not to abuse the health and strength of the workers, men and .
women. Article 42 asks the State to make provisions for securing just and humane conditions
of work and for maternity relief. Even the direction to make all efforts to introduce Uniform
Civil Code in India under Article 44 is directed towards achlevement of the goal of gender
justice only,

19.5.. PROVISIONS OF CRIMINAL LAW PROTECTIVE
DISCRIMINATION :

Serval provisions of Criminal law in favour of women and procedural law discriminating women
were upheld by the Supreme Court. The validity of Section 497, [PC which punishes the male -
counterpart only for the offence of adultery and exempts woman was held to be not in violation
of Art. 14 and 15(1)*. This section was again challenged as a flagrant imstance of 'gender
discrimination' and male chauvenism as it recognises only the husband of the adulteress as -
aggrieved party and not the wise of the adulterer.: Supreme Court upheld Sec. 497 IPC agam on
the ground that the offence would be only by a man.3

The woman was accorded a special treatment to ensure a dignified life and to- allow her to-
exercise human rights. Special provisions in criminal law regarding dowry deaths (Section 304
B IPC), outraging the modesty of woman (Section 354 IP&), custodial Rape, 376A, 376 B, 376

- C, 376 D IPC), insulting the modesty of woman (Sec 9 IPC), Presurnptive provisions in
Evidence Act (Section 114 A), procedural rulegProngding trial of rape cases in camera (Section
327 (2) Cr.P.C)), and presenting punishment f digglosure of the name of rape victim (Section
228-A TPC}) are some of the examples. a

19.6. COMPENSATI APE VICTIM :
Supreme court, whenever i@ to intervene tried to uphold the human rights of woman.

For instance Supreme Cou ested a scheme for awarding compensation to rape victim
while punishing the culprit.® Isuggested the constitution of criminal injurics Compensation
Board, or in alternative asked the courts to award compensation to rape victims. The Supreme
Court also awarded interim compensation to another rape victim of Rs. 1,000 per month durin g
the pendency of case.” '

19.7. PERS_ONAL LAWS & DISCRIMINATION OF WOMEN :

The framers of the Constitution devised certain specific safeguards to make concept of "equality”
a living reality as they were well aware of the glaring inequality between the sexes in our male
dominated society. These safeguards find explicit expression in the preamble of the Constitution,
the chapters on the Fundamental Rights and Directive Principles of State Policy, Ironically,
despite the constitutional guarantee of equality before law, divorce, inheritance, property,
ownership, adoption and custody of the child, is still prevalent. A woman cannot claim the
maintenance from her natal family if she is deserted by her husband. Once married, a woman
(Hindu) cannot adopt a child under her own name. She does not have a real guardianship right .
of her child, if over age five, as the father is considered the natural guardian of a legitimate -
child. The Hindu Marriage Act and the Special Marriage Act continue to treat the husband as
the favoured beneficiary of most forms of statutory protection, These two laws do not give an
iota of legal protection to women whose husbands bring home concubines. In such cases a -
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woman is given the right of divorce and the right of maintenance, but not the right of the
partner, Divorce is forced on these women by the law, there is little choice,. There is no remedy

against husbands who indulge in adulterous relationships and no remedy against being thrown
out of the home. ' ' '

Under Mitakshara Law no female can be a member of the Joint family property. The wife of a
Hindu cannot be her husband's coparcener. Thou gh entitled to maintenance out of her husband's -
property. Similarly a mother cannot be a coparcener with her sons. Section 23 of the Hindu
Succession Act., debars the female heirs of a Hindu dying intestate, from laying any claim ina_
partition of the dwelling unit left behind by the deceased, unless the male heirs choose to
partition it. This residence gives a right to residence to a deserted, separated and widowed
daughter, but not a divorcee. '

Under Muslim law, the women's position is not better. While monogomy is the rule for a Muslim
wife, the husband is entitled to have four wives at a time. Moreover, while the husband can
dissolve the marriage at will, the wife can only do so with the permission of the husband. Nor
she is entitled to be the guardian of her property or her minor child. Law of inheritance
discriminates against woman in many ways. . Even the Christian law was having archiac
principles. Section 10 of the Indian Divorce Act 1869, provides for a male to ask for divorce on
the ground of adultery alone. Strangely, the wife has to prove more than a single ground if she
s to succeed in her case for divorce. If she is able to prove only a siffale charge like adultery or

cruelty, the court can grant her only judicial separation. This ineqilig/was struck down by the
two High Courts making it inoperative only in those tw -% while allowing the section to -
survive till the supreme Court gets an opportunity to strikbit déwn.

Such discriminatory personal, religious and other la\?wld be declared invalid underArticte
. 13 of the Constitution as being .inconsistent wisthyArti8le 14, 15 and 16.
Three Ahmedabad based women otganisatio%ﬁ\hmedabad women's Action Group, the
Lok Sevak Sangh and the YMCA filed, ition before the Supreme Court to declare certain
provisions of the existing Hindu, Musli hristian personal laws as di scrimihatory against
women and therefore unconstitutional. They pleaded that the equality clauses of Article 14 and
15 should be enforced within the ambit of personal laws. "These provisions contained within

all three personal laws make gross distinctions against vast majority of the females of India
simply because they happen to be females” - the petition pleaded. ‘

Following sections and provisions of peréonal laws were challenged as unconstitutional :

Hindu Personal law : _

. Section 6, and explanation to section 30 of the Hindu Succession Act-that grant males
the sole right to be inheritors of the Hindu United Family.

2. - Section 2(2) that exempts Scheduled Tribes from the purview of the Succession Act.
The customary traditions of many tribal society does not give many rights to women.

3. Section 6 and 9 of the Act that do not include women Hindu Adoptions and
Maintenance Act do not include women as natural guardians.

4. The ihalienable right of é Hindu male to make a will and through this, deprive and
disinherit his wife children from property.

Muslim Personal Laws :
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1. The right of a Muslim male to polygamy.

]

The right of a Muslim male to unilaterally divorce his wife.

3. That the Muslim women's (Protection of Rights on) Divorce Act 1986 to be declared
void,

4. Those section of Muslim personal Law under which a Muslim worman is not considered
* a guardian of her minor's property.

5. Those sections of Muslim Personal Law that dlscrlmlnate against her right to equal
inheritance.

Christian Personal Laws :
Those Sections of Christian divorce and succession laws that discriminate against women.

The State has a duty to bring the equality among men and women in application of civil laws

like taw of marriage, succession and the maintenance etc.
. »

19.8. CONVENTION ON THE ELIMINATION OF ALL FORMS
OF DISCRIMINATION AGAINST WOMEN (CEDAW) :

The Convention on the Elimination of All forms of Discrimination against women
(CEDAW) was adopted by the United Nations Gengral Assémbly on 18th December, 1979.
w e}:
he

Later it became an International treaty on 3rd er 1981. More than hundred nations
signed this treaty and thus, they are bound Ry t igation to remove the discrimination
against women. This Convention brought t‘lale half of humanity into the focus of human
rights concerns. In its effort to spell out the s of achieving the much talked objective of
gender equality, the CEDAW not only ished an international standard by which women's
rights can be assessed but also entdg an agenda of action to the countries to generate the
enjoyment of those rights the:n. CEDAW primarily defines what amounts to

discrimination and what statedshould work towards elimination. India ratified CEDAW
on August 8, 1993,

Following are the Articles of CEDAW
Definition :-Article 1 of the CEDAW defined the term "discrimination against women"

The term 'discrimination against wornen' shall mean any distinction, exclusion or restriction
made on the basis of sex, which has the effect or purpose of impairing or nullifying the
recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of
equality of men and women, of human rights and fundamental freedoms in the political,
econemic, social, cultural, civil or any other field.

Articles 2 to 5 lists out various means to be pursned by the state parties to eliminate the
discrimination

Article 2 States parties condemn discrimination against women in all its forms, agree to pursue
by all appropriate means and without delay a policy of eliminating discriminatior: agdmst
women, and to this end, undertake:

(a) to embody the principle of equality of men and women in .. constitutions... and to
ensure through law and other appropriate means, the practical realisation of this principle ;

(b) to adopt appropriate legislative and other measures, including sanctions where
appropriate,prohibiting all discrimination against women ;

218




{c) toestablishleg." prolectlon of the rights of women.. and to ensure through competent
national tribunals and other public institutions the effectlve protection of women agalnst any
act of discrimination ;

(d) to refrain from engaging in any act or practice of discrimination agamst women and
to ensure that public authontles and institutions shall act in conformity...;

(e) to take all appropriate measures to eliminate discrimination against women by any
person rganization or enterprise ;

(f) to medify or abolish ex1st1ng laws, regulatlons custems and practices which constitute
discrimination against women ;

(g) torepeal all national penal provisions which constitute discrimination against women.

Article 3 States Parties shall take in all fields,.. all particular measures, including legislation, to
ensure the full development and advancement of women for the purpose of guaranteeing them
the exercise and enjoyment of human rights and fundamental freedoms on a basis of equality
with men.

Article 4: Adoption by States Parties of temporary special measures aimed at accelerating de
facto equality between men and women shall not be considered discrimination as defined in the
present convention, but shall in no way entail as a consequence the maintenance of unequal or
separate standards... o

Article 5: States Parties shall take all appropriate

Measures: to modify the social and cultural patterns of of men and women with a view
to achieving the elimination of prejudices and custgmary 81 all other practices.. based on the
idea of the inferiority or the superiority of either o exes or on stereotyped roles for men

and women which discriminate ; o _
to ensure that family education includes Mmaternity as a social function, and common _

responsibility of both parents
Article 6 asks the member states to & all forms of traffic in women and exploitation of
prostitution in women.
Article 7 deals with the political and public life of wormen on equal terms with men the 11ght
- (a) to vote.. and be eligible for election to all publicly elected bodies

(b) to participate in the formulation of government policy and its 1mpIeméntation, and to -
hold public office and perform all public functions at aIl levels of government.

() to partlclpate in non-governmental orgamsanons and associations concerned w1th the _
_public and political life of the country.

Article 8 Suggested states to ensurerto womer... the opportunity to represent their Government
at the international level and to participate in the work of international organisations.

Axticle 9 deals with equal rights.. to act, ire, chan ge or retain nationality ... a-:d with respect to
the nationality of their children, '

Article 10 asked States to undertake.. to eliminate d1scr1mmat10n against women... in the field
of education.. and to ensure.. '

(a) the same conditions for career and vocational guidance, for access to studies...; this
equality shall be ensured in pre-school, general, technical, professmnal and hlgher technical
education..; -
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(b) access to the same curricula...;

(¢) the elimination of any stereotyped concepts of the roles of men and women at all
levels and in all forms of education...;

(d) the same opportunities to benefit from scholarships and other study grants ;
(e} the same opportunities for access to programmes of continuing education..;
(f) the reduction of female drop-out rates..;

{(g) the same opportunities to participate actively in sports and phy31cal education ;
educational information ; :

(h) access to specific educational information to help to ensure the health and well- bein g
of families...

Article 11 asked states to try

1. Toeliminate discrimination against women in the f1eld of employment . and to ensure. .,
(a) the right to work as an inalienable right of all human beings ;
(b} - the right to the same employment opportunities...; '

{(c} the right to free choice of profession andggnployment, the right to promotion, job
security and all benefits and conditions of servic P

(d) the right to equal remuneration.. as equality of treatment in the evaluation of
the quality of work; _ g . . .

{e) the right to social security, p rly cases of retirement, unemployment, sickness,
invalidity and old age and otht@ipa ity to work, as well as the right to paid leave ;

(f) the right to protectioMpf health and safety in working conditions including the
safeguarding of the fun% reproduction.
2. Inorderto prevent dis ination against women on the grounds of marriage or maternity
and to ensure their effective right to work...

(a) to prohibit... dismissal on the grounds of pregnancy or of maternity leave...

{b) - to introduce matetnity leave with pay or with comparable social benefits without loss
of former employment, seniority or social allowances ;

(c) toencourage the provision of the necessary supporting social services to enable parents
t0 combine family obligations with work responsibilities,... in particular through promoting the
establishment and developmeént of a network of child care facilities ; -

- (d) to provide special protection to women clurmg pregnancy in types of work proved to
be harmful to them...

Article 12 deals with requifed efforts to -
. eliminate discrimination against women in the field of health care..

‘2. to ensure to women appropriate services in connection with pregnancy, confmement and
post-natal period....

Atticle 13 deals with efforts...to eliminate discrimination against women in other areas of
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economic and social life,....and in partiéulér
{a) the right to family benefits ;
(b) the right to bank loans,....

life.
Article 14 suggest that states

1. ..shall take into account the particular problems faced by rural women and the sj gnificant
roles which rural women play in the economic survival of their families including their work in

the non-monetised sectors of the economy.... .

2. ...eliminate discrimination against women in rural areas ... and ensure to-such women the
right. o o7 '
| (a) to participate in... development plaﬁnihg....;
"(b) to have access to adequate health'(_:are.families._;...;
(¢} to benefit directly from social security pmgramm.gs ;

(d) to obtain all types of training and education..., and Bepefit of all community and
extensionservices in order to increase their technical proficiehgy ;

(e) to organise self-help gronps and cooperative

(f) to participate in all community activitieg,;

(g) to have access to agricultural credit a loans, marketing facilities, appropriate

technology,and equal treatment in land agr, eform as well as in land resettlement schemes;

(h) to enjoy adequate living cqagdition particularly in relation to housing, sanitation,
electricity and water supply, transp ommunications. o

Article 15 says:
1. States parties shall accord to women equally with men before the law,

2. .. to women, in civil matters, a legal capacity identical to that of men and the same
opportunities to exercise that capacity. In particular they shall give women equal rights to
conclude contracts and to administer property and shall treat them equally in all stages of
procedure in courts and tribunals. S '

3. ..agree that all contracts.. restricting the legal capacity of women shall be deemed null and
void.. ' - - :

Article 16 deals with personal laws. It advised states to undertake

L. ..to eliminate discrimination against women in all matters relating to marriage and family
relations.... and to ensure.... ' ’

(a) the same right to enter into marriage ;

(b) the same right to freely choose a spouse and to enter into marriage only with their free
and full consent; - ' '

(c) the same rights and responsibilities during mérriage and at its dissolution ; -
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- (d) the same rights and responsibilities as parents...

(e) the same ri ight to dec1de freely apd respons1bly on the number and spacmg of
their children...

(f) the same right and respons1b1htles with regard to guardlanshlp warship, trusteeshtp
and adoption of children...

- (g) the samie personal right as husband and wife, including the right Eo_chodse a family
name, a profession and an occupation ;

(h) the same rights for both spouses in respect of the ownership, acquisition, ..of property...;

2. The betrothal and the marriage of a child shall have no legal effect and all necessary
action, including legislation, shall be taken to specify a minimum age for marriage, and to
make the registration of marriages in an official registry compulsory.

Article 17 deals with various committees and process-of implementation.

19.9 SUMMARY :

Right to equality is fundamental of all fundamental rights that woman can claim. Discrimination
. based on caste, gender and religion is prohibited by the constitution.

Article 14 envisages equality before the law and@ ptotection of the law Article 15(1)
provides a sheild against discrimination, 15(3) pro positive protective cover for special
treatment for women. Article 16 prohibits gination on the ground of sex alone. Hence
protective discrimination favouring women mitted while discrimination against women
is prohibited.

It not reservation, the preference omg candidates can be given as per the A.P. Government

Subordinate Service Rule 22 A( was upheld in Govt. of A.P. vs P.B. Vijayakumar (AIR
1995 SC 1648) case. The can provide reservation for women in various fields. The 73rd
and 74th Amendments to ian Constitution during 1992 provided for reservation of seats

to the women in elections to panchayat and Municipal bodies. There is a proposal to provide 33

* percent reservation for women in legislative bodies, which is yet to take a shape of Bill in
Parliament, '

Article 39 (a) directs the state to aiin its policy towards securing that the citizen - men and
women, equally have the right to an adequate livelihood. Article 39(d) directs the state to secire
equal pay for equal work for both men and womien. Article 44 directs the state to make all
efforts to introduce uniform Civil Code in our conntry, which is a direction towards achieving
the gender justice.

Serval Crimiinal law provisions deal with the protective discrimination in favour of women
which were upheld as valid by the Supreme Court. Section 497 IPC which punishes the maie
‘counter part only for the offence of adultery and exempts woman was held to be valid. There
are special provisions in criminal law regarding dowry deaths, out-raging the modesty of woman,
custodial rape, insulting modesty of the women etc. Supreme Court recently provided for award
- of compensation to the victim of rape at the interim stage of trial. :

However, there is discrimination against women in the pgrsonél laws of Hindus, Muslim and
Christians, which has to be set right.
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As the Indian State is one of the signitory to the Convention on the Elimination of All Forms of
Discrimination Against women (CEDAW) it has an obhgatlon to fulfill that intemational

commitment to remove the 1nequallt1es The CEDAW enumerated in 1ts Articles the meanin g.
and methods to eliminate the discrimination.

19.10 RECOMMENDED BOOKS :

1. Law Relating to offences against women, V.K. Dewan.

2. Women and The Law, G.B. Reddy.

1

19.11. MODEL EXAMINATION QUESTIONS
I. Answer the following questionsin 30 lines each. 'i'g\%- ot
1. Critically examine the status of women under Indian Cnnstltutlo\n ?

Do you agree that there is a need to provide reservatlons for women ?

“Women in every religion are discriminated"- Do you agree 7 ;

SO

What are the methods the CEDAW suggested to eliminate the dlscnmmatlon against

women ? T .
III. Answer the following questions in 15 lines aeach. | 0
1. Can Hindu woman alone adopt a child ? o Q
2. Can a Muslm woman be the guardiné'df herproper™*or her minor child 7
3. How many wivesa a Muslim man can have 1%& personalk law. And what is the rule

for women regarding marriage ?

4. What is the new wron g reccntl%d Supreme Court.?

5. When the convertion on the exa on of discrimination was held ?

223




UNIT - 20 : SEXUAL HARASSMENT : A NEW
CRIME o |

Contents :
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20.5 " Sexual Harassment : Definition
20.5.1 -Guidqlines

20.6 Summary b

207 References

20.8 Recommended Books

209 Model examination questions . 0
20.0. OBJECTIVES: ' g ,

Court to it ;-

After going through this unit, you will l?l@td_

*  Know the problem of work@ at their work places and the response of théApex_

*  know how the judici ivism helped the women to get a new safe guard from the
sex based discrimina behaviour which offend their dignity and obstruct their

right to work.

20.1. INTRODUCTION :

Equal status and statistical equality may be impossible to achieve, inspite of number of _sp'ecial
provisions in the Constitution, Criminal Law and Procedural Law. But weak constitution 'ofl
women's physique shall not become the cause for heaping on insults or obscene remarks which
may even amount to offences of outraging the modesty of the women or any other crime
prescribed under Indian Penat Code. Though these offences can be classified under the offences
against the body, because of their nature of assaulting women, they infringe the equality rights
and right to live with dignity under Article 21 which is equally available for women based on,
again, the equality principle. It is under this right to life, the Supreme Court recently laid down
certain guidelines for the employers of public and private sector firms to safeguard the dignity
of women at working places ® It defined what a sexnal harassment was and detajled the methods ~
of dealing with the harassment. In a historic judgement delivered by Chief Justice of Supreme
Court J.S. Verma on behalf of two Judges of Supreme Court on August 13, 1997, it directed
provision of appropriate penalties against sexual harassment of employed women. The
Court was correct when it said that the present civil and criminal laws in India did not
| adequately provide for specific protection of the fairer sex, which needed the Judiciary to
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bridgé the gap.

- 20.2.  'SEXUAL HARASSMENT' IN ENGLAND :  «

Sexual harassment is a kind of sexual discrimination in employment. According to Selwyn' "to

subjeét a person to unpleasant treatment of a sexual nature can amount to treating a person less.
favourably on grounds of sex and may amount to a detriment. It is an unwanted and uncalled

for attention paid to someone?, It can happen to either men or women at any place. But women

are generally subject to this kind of behaviour at work place. The motive behind this kind of

harassment may be to discourage women from working in the iustitution and to keep other
females away from that job or it can be sadism. -

This harassment may come in the form of comments on the way a woman dresses up and
comments on her looks. It may come as some unwelcome sexual advances.

This king of a behaviour can be ignored as long as it is in its mildest form, and its impact is only
displeasing and a nuisance to the person who is suffering it. One cannot ignore it when it passes
beyond a certain level. It can lead to severe emotional and mental problems. Many a time this
kind of a behaviour forces a person to resign her job. ' - '

For the first time the courts in England recognised the seriousness of this kind of a behaviour
One Mrs. Porcelli took this-matter to the court 5. She was a school Iporatory technician at a
school. She complained that her two male colleagues (Who wage alo technicians in the
- laboratory) were sexually harassin g her as__ part of a campaigi er leave the job. They.
used to brush against her deliberately and make suggestive s of a sexual nature. As she
could not bear the harassment, she wanted to apply for a sfer to another school. She
coraplained of unlawful discrimination. The court held ?ﬁe had been subjected to treatment

of a sexual nature to which a man would.not ha¥sbeeyvulnerable. The court held that this
amounted to unlawful discrimination. '

While deciding these cases, there must b essment of the injury to the wo_rhan's feelings.
The assessment must be with reference to ordinary reasonable woman employee would
feel and it should also be examined with reference to the particular individual, One has. to
assess the impact.of the behaviour on this particular woman - ' '

An assumption that women do not want a career as a pretext to deny her of a jdb is also a type
of sexual harassment?. : : - .

The Trade Union Congress g_ave a comprehensive statement as to what ;fonstitutes sexual
harassment which is as follows:- ' S

"repeated and unwanted vérbal or sexual advances, sexually explicit
. derogatory statements made by someone in the work place which are offensive to
the worker involved, which cause the worker to feel threatened, humiliated _
- patronised or harassed or which. intesfere with the worker's job perfermance,
undermine job security or create a threatenin g or intimidating work environment", . - _
The woman who is sexually being harassed at work is afraid of making a complaint for many
reasons. The harasser may be her boss or supervisor or a powerful Trade Union leader. Giving

a complaint against these people may adversely affect her chances of promotion or may cost
her the job itself. B ' '
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- InIndia many women suffer from sexual harassment, but they are not in a posmon to compldm' :

and they suffer in silence. As such we do not have any Iegal remedy for this kind of a sexual
discrimination. However, of late a few women are slowly coming out of the shell, and expressing

- their displeasure. Recently one female T.V. employee, complained agamst her superior for _

making sexual advances and the matter is in the court now.

The Westerners suggest some measures that are to be taken in case of sexual harassment. The
first step to be taken is that all incidents of harassment should be put in writing as soon as they
happen. Before she takes it to the notice of the appropriate authority, she should ask the harasser

politely to stop his behaviour. If this does not materialise, all the incidents {in the written form)

should be reported with sufficient evidence.

The enforcemont authority in these matters are the rep'resentat_ives from management, trade
unions, personnel department, equal opportunities working parties or the harasser’s immediate
manager/superior. As soon as the complaint is lodged, the employer should take appropriate

action against the harasser. If the employer fails to do so, the woman can file a case against the -

barasser and his employer. For these gnevances the guidelines which laid down in equal
opportunities can be followed.

20.3. A LANDMARK JUDGEMENT :

- Apublic interest petition was filed by Visakha %}r 'sociall'y active voluntary organisations
who were agitated by an incident of ganf asocial worker ina v1llage in Rajasthan. The

Supreme Court took the opportunity to fgovidg safeguards by an alternative mechanism in the
absence of legislative measures. Agticle bnfers “the right to move the Supreme Court by
appropriate proceedings for e_nforc%&of the rights". The petitioners wanted the realisation
of "gender equality” and the dffgctiofs to prevent sexual harassment of working women in all
work places. If Article 14 de%equality before law, Article 19 relates to "personal freedom

fession, occupation, trade or business. Article 21 deals with °

including right to prag :
"right to life" which %life with dignity. Each incident of sexual harassment at a work
place results in vblation of fundamental right of "gender equality” and right to life and liberty

besides right under Article 15 of the constitution which deals with prohibition of discrimination

on grounds of religion, race, caste, sex, place of birth or any of them, the Supreme Court
pointed. Article 19(1) (g) providing right to practise any profession etc., was also violafed.
While issueing a writ of "mandamus” the Supreme Court said “if it is to be effective, needs to

be accompanied by directions for prevention, as the violation of fundamental i ights of this kind _

13 a recurring phenomenon”. The Chief Justice said the incident of gang rape revealed the
hazards.to which the working woman may be exposed, and the depravity to which sexunal
harassment can degenerate. It revealed the urgency for safeguards by an alternative mechanism.
The primary responsibility for ensuring such safety and dignity through suitable legislation and

“the creation of mechanism for its enforcement, is of the legjslature and executive, the Suprcmo-
-~ Court said. ' :

Constltutlonal Basis :

| _The Supreme Court relied on Article 42, 51, 51-A, and 253 of the Constltutlon in 1ssu1ng '

legally binding guidelines and norms for ensuring "safe” working environment for women

workers and necessary reddressal mechanism. Article 42 deals with provision of just and humane

conditions for work and maternity relief by the State. Article 51 says that it shall be the duty of

every cmzen to promote harmony and spirit to common brotherhood amongst all the people in _
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India tranbcendmg relrg1ous, linguistic and regronal or sectional dlver51t1es and to renounce
practices derogatory to the dignity of women. Article 253 deals with legislation for giving .

~ effect to international agreements. Supreme. Court said "In the absence of domestic laws
cccupying the field, the contents of international conventions and norms are significant for the

purpose of iriterpretation of the guarantee of gender equality, right to work with human di gnity
in Articles 14, 15,19(1) (g) and 21 and the safeguards against sexnal harassment therein".

20.4. BEIJING CONFERENCE ON WOMEN :

At the Fourth World Conference on women in Beijing, the Government of India had also

made an official commitment, inter alia. To formulate and operationalise a national policy -~
on women which would continuously guide and inform action at every level and in every
sector to set up a commission for women's right to act as-a public defender of wamen's
human rights ; to institutionalise a national level mechanism to minitor the implementation
of the platform for action. This commitment of our country was rightly interpreted by the .
Supreme Court as the intention of the State to formulate the guidelines to safegunard the

dignity of working women. : '

20.5. SEXUAL HARASSMENT DEFINITION IN SUPREME

COURT : | . \
The Supreme Court defined and explained the "sexual harassw "Sexual Harassment
includes such unwelcome behaviour (whether directly or by ihpNgation) as (a) physical contact
or advance ;(b) demand or request for sexual favours ; ( fally coloured remarks ; (d)

- sexual nature."

showing pornography (e} any other unweloome ph% ve_rbal or non-verbal conduct of

20.6.1 Guidelines :

Following are the guidelines and norms by the Court. -
It shall be the duty of the employer or other reSfonsible person in work places or other Institutions
to prevent or deter the commission of acts of sexual harassment and to provide the procedures

for the resolution, settlement or prosecution of acts of sexual harassment by takmg all steps
required, :

Where any of the acts of sexual harassment is committed in circumstances where under the
victim has a reasonable apprehension that, in relation to the victim's employment or work,
whether she is in Government, public or private enterprise, such conduct can be bumiliating
and may constitute a health and safety problem, it constitutes an act of sexual harassment. An
act would be considered discriminatory, for instance, when the woman has reasonable grounds
to believe that her objection to such advances would put her at a disadvantage in connection
with her employment or work including recruitment or promotlon or when it creates a hostile
work environment or she has sufficient reason to believe that adverse consequer.ce might follow . .+
if she raises any o‘ojoct1on to such advances. '

~ All employers or persons in charge of work placo, "whether in the public or private sector,

should take appropriate steps to prevent sexual harassment, Without prejudice to the generality
of this obligation, they should take the following steps : (a) Express prohibition of sexual
harassment as defined above at the work place should be notifjed, published and circulated in

227 .




appropriate ways ; (b) The rules/regulations of Government and public sector bodies relating to
conduct and discipline should include rules/regulations prohibiting sexual harassment and

provide for appropriate penalties in such rules against the offender ; (c) As regards private

employers, steps should be taken to include the aforesaid prohibitions in the standing orders
under the Industrial Employment (Standing Orders)Act, 1946; (d) Appropriate work conditions
should be provided in respect of work, leisure, health and hygiene to further ensute that there is
no hostile environment towards women at work places and no woman employee should have
reasonable grounds to believe that she is disadvantaged in connection with her employment.

Where such conduct amounts to a specific offence under the Indian Penal Code or und,e"'g'any
‘other law, the employer shall initiate appropriate action in accordance with law by'maki'hg a
compiaint with the appropriate authority. In particular it should ensure that victims or Witness
are not victimised or discriminated against while dealing with complaints of sexual harassment.
The victims of sexnal harassment should have the option to seek their own transfer c__)f that of

the perpetrator. '

Where such conduct amounts misconduct in employment as defined by the relevant service
rules, appropriate disciplinary action should be initiated by the employer in accordance with
those rules, '

Whether or not such conduct constitutes an offenc®\nder law or a breach of the service rules,
an appropriate complaint rechanism should be c¥dated in the employer's organisation for redress
of the complaint made by the victim, Su¢f" gmplaint mechanism should ensure time-bound
treatment of complaints. The Corhplain ghanism should be adequate to provide, where
necessary, a complaints Committee ecial counsellor or other support service, including the
maintenance of confidentiality. vs : ' '

k2

The committee should be h a woman and not less than half of its members should be
women. Further to prevgag the Pessibility of any undue pressure or influence from senior levels
such a committee sho lve a third party either an NGO or another body which is familiar

with the issue of sexual MWassment.

The complaints committee must make an annual report to the Government department concerned
of the complaints and action taken by it.

The Employer and person in charge will also report on the compliance with the aforesaid
guidelines including the reports of the complaints committee to the Government
Department,

Employees should be allowed to raise issues of sexual harassment at workers' meetings and in
other appropriate forum and they should be affirmatively discussed in employeremployee
meetings, ' '

This Supreme Court Judgement reminds the duty of the legislature and executive to make
suitable law incorporating the above guidelines to provide safe WOrking conditions for women.
Later the National commission of women made guidelines on the Iines of the supreme court
judgement,

Growing awareness among women in general and employees in particular should help them
to live in dignity and honour with the right help from judiciary. The law made in statute
books and laid down in Judicial decisions, remain dry, if not translated into. a reality by
vigilant women,
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In a recent landmark Judgement, Supreme Court created a new law and pfinciple of liability
to provide a protective cover to working women froin the sexual harassment of the men
around them. It provided some guidelines to check this kind of offending behaviour which.

~ may not fall under any category of the offence under general criminal law. The Government

of India made an official commitment at Beijing world Conference on women to formulate .

a national policy on women to set up a Commission for women's rights to protect her
rights. . ' '

The etluali_ty of law and equal Iprotecti_on of law for women is still a distant dream, unless the _
personal laws are amended and new protective cover is provided for women in all fronts allowin g
her to lead a dignified life on par with men. ' ' S '

20.6 REFERENCES : |
I. NM. Selwyn Law of Employment' Seventh Ed. Butterworths.

2. Equal opportunities' by Helen Collius Back well at p 256
3. Snow ball vs. Gardner Merchant Ltd. (1987) ICR 719
4

it is the Opi_hion of Anne E. Morris and Susan M. Nott "working women and the Law"
published by.RouIdgef‘Sweet and Maxwell, London & New\York.-

5. Strathclyde Regional council vs. Porcelli (1986) ICR 5630

20.7_RECOMMENDED BOOKS. : \

. The Judgement of the Supreme Court r%:d in' 1997 (3) crimes 188 SC:

20.8.  MODEL EXAMINAT UESTIONS :

I. Answer the following. questions i es cach,

1. Define Sexual Harassment. When 1t was made an offence ?

2. What are the remedies préscribed by the Supreme court for the offence of Sexual
Harassment 7 ' ' :

3. What are the guidelines to prevent the prime of sexual harassment.
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Dr.B.R.Ambedkar Open University
Faculty of Social Sciences
P.G.Diploma in Women’s Studies
Course — IV Women’s: Rights and Law

_Assignment—l

Part - A .
Max marks:15-
Min marks:6
I.Answer any one question in about 30 lines

1) Discuss the various laws relating to family and marriage.
2)Discuss the Acts relating to wages.

Part-B

II. Answer any one question in about 15 lines Q
1} Provisions of Indian Penal code rejasipg tO™women.
2) Prision rights of women. '

Assign t -1
Q “Part - A

[ Answer any one question in about 30 lines .

Max marks:15
Min marks:6

1)Discuss the recent changes in Dowry Prohibition Act.
2)What is meant by elimination of alf types of discrimination against

Women -
Part -B
II. Answer any one question in about 15 lines

1) - Sati
2) Child marriage restraint act. -




DrBR. Arnbedkar Open Umver51ty
~ Faculty of Social Sciences
- P.G.Diploma in Women’s Studies

Course -1 Women’s Rights and law

MODEL EXAMINATION QUESTIONS

Time: 3 Hours

II

Max Marks: 70
Min Marks: 28

Sectlon — A: 40 Marks (4x10—40)

Answer any four of the following questions itNabout 30 lines each.

® oV

. Discuss the specific insthe provision e constitution of India
Explain the grounds for divorce that @ mon in Hindus, Parsees, and

the special marriage acts. _ S
. Discuss the various provisions m%e enactment’s for the welfare of

labour. o
Discuss the constitutional MOvistons that regulate the Law of
employment. '

Discuss the reasons otective discrimination.

Discuss the recent changes in rape law.

Write a brief essay about National Commission for Women.

Discuss about the Medical Termination of Pregnancy Act.

Section — B 40 Marks (6x5 =30)

Answer any five of the following in about 15 lines each.

Meaning of surrogacy.

Cadaver transplantation _

Functions of regulations of genetlc chmcs

Abatement of Sati

Amendments made in 1984 to the Dowry Prohlbltlon Act 1961.
Distinguish between kidnapping and abduction

Working conditions of Child Labour in factories,

Maternity benefits

Parsee Women’s property rights.

0 Maintenance aﬁer dlvorce among Muslims.




Dr .B. R. AMBEDKAR OPEN UNIVERSITY
~ FACULTY OF SOCIAL SCIENCES =~
Department of Socielogy

P.G.Diploma in Women’s Studies

SYLLABUS
Course IV: Women s: Rzghts and Law

' _BLOCK & UNIT |

" BLOCK -1 : WOMEN AND CONSTITUTION -

Unit-1. - : Constitutional provisions for women
BLOCK-1II: WOMEN AND PERSONAL LAW .
Unit 2 © : Laws relating to family and marriage
- . Unit 3 - : Women’s property rights | -
BLOCK-III : LAWS RELATING TO m( AND WAGES
Unit-4 : Law of Employment an Constituticn
Unit 5 : Labour Law Und_ erent Enactments
Unit 6 : Special Provisions™ef Women
'BLOCK-IV : WOEMN AND INAL LAW B
Unit 7 : Indian pewal Qode: Offences Relating to Women
~ Unit 8 ; Indian%’Code Rape and Other Offences
Unit 9 . ons'under the Crlmmal Procedure Code
| Rg?g to Womén -
BLOCK-V : RECEN CHANGES IN LAW

Unit 10 : Dowry Prohibition Act

Unit 11 : Prevention of Immoral Trapplc Act (PITA)
Unit 12 : Child Marriage Restramt Act |
Unit 13 . Sati :

- Umit 14 ;. Prohibition of Prenatal sex Determination
Unit 15 : Medical Termination of Pregnancy Act 1971
Unit 16 : Transplantation of Human Organs Act
Unit 17 : Common Civil code

~ BLOCK - VI WOMEN’S RIGHTS AND HUMAN RIGHTS L

Unit 18  : Surrogate Motherhood .- ce _

- Unit 19 : Elimination of-all types of Dlscrmunanon against Womcn
Unit 20 : Sexual Harrassment: A New Crlme :










